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Thied  District — May  Term,  1891. 


Thomas  Rose  et  al. 

V. 

John  T.  Ruyle. 


TVespass  Quare  Clausum— Pteadiny— CAarac^er  of  Plaintiffs — Pos- 
session— Evidence. 

1.  In  an  action  of  trespass  quare  dausum,  where  the  defendants 
pleaded,  first,  not  guilty,  second,  that  the  premises  were  the  close  and 
freehold  of  the  defendants,  and  tliird,  that  the  close  was  not  the  close  of 
the  plaintiff,  a  replication  to  the  second  and  third  pleas  that,  at  the  time 
when,  etc.,  the  plaintiff  was  in  the  peaceable  possession  of  the  said  close, 
was  bad  on  demurrer  as  stating  a  mere  conclusion.  It  should  have 
stated  the  facts  showing,  how  plaintiff^s  possession  was  consistent  with 
the  title  which  the  repUcation  admitted  to  be  in  defendants. 

3.  Possession  obtained  from  the  owner  under  a  verbal  agreement  to 
purchaae,  with  payment  in  part  and  substantial  improvement  made,  is 
lawful  as  against  the  owner  and  his  heirs  until  the  right  is  forfeited  or 
determined  according  to  the  contract. 

8.  Parol  testimony  as  to  the  arrangement  between  the  owner  and 
the  plaintiff  under  which  plaintiff  entered  into  possession  was  admissible 
to  characterize  plaintiff's  possession. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Calhoun  County;  the 
Hon.  G.  W.  HerdmaNj  Judge,  presiding. 
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Messrs.  T.  J.  Selby  and  F.  M.  Greathouse,  for  appellants. 
Mr.  Joseph  S.  Cabr,  for  appellee. 

Mb.  Justice  Pleasants.  Trespass  quare  daustim^  brought 
by  a]>pellee  against  ap^iellants,  together  with  John  C.  Rose 
and  Robert  McClimens.  The  pleas  were,  first,  not  guilty; 
second,  that  the  premises  were  the  close  and  fi'eehold  of 
America  Rose,  Julius  C.  Churchman,  Fremont  B.  Church- 
man, and  John,  Harriet,  Mary,  Minnie  and  Andrew  Lane,  as 
tenants  in  common,  and  that  said  Julius  0.  Churchman  in  his 
own  right,  said  Thomas  Rose,  as  servant  of  said  America,  and 
said  Robert  McClimens,  as  servant  of  said  owners,  ami  at 
the  respective  commands  of  said  America  and  Julius,  peace- 
ably entered  and  took  possession  without  force,  etc.,  and 
third,  that  said  close  was  not  tlie  close  of  said  plaintiflf. 
Replication  to  second  and  third  pleas,  that  at  the  time  when, 
etc.,  the  plaintiff  was  in  the  peaceable  possession  of  the  said 
close.  A  general  demurrer  to  this  replication  was  over- 
ruled, and  defendants  excepted.  No  issue  of  fact  was  made 
upon  it.  The  suit  was  dismissed  as  to  John  C.  Rose,  and  the 
trial  resulted  in  a  verdict  of  guilty  as  to  the  defendants, 
Thomas  Rose  and  Julius  C.  Churchman,  and  not  guilty  as 
to  McClimens.  Plaintiff  remitted  a  part  of  the  damages 
assessed,  the  court  overruled  appellants^  motion  for  a  new 
trial  and  rendered  judgment  against  them  for  the  I'esidue ; 
and  they  took  this  appeal. 

It  appears  that  in  1881  appellee's  wife  owned  an  undi- 
vided one-eighth  of  the  premises  by  inheritance,  and  he 
another  by  purchase.  He  then  filed  a  petition  for  partition, 
on  which  an  order  was  made  for  the  sale  of  tlie  land.  He 
testified  that  he  requested  Mr.  John  H.  Churchman  to  bid 
it  in  for  him;  that  Churchman  agreed  to  do  so;  tliat  they 
attended  the  sale  together  and  Churchman  did  bid  it  in  for 
him.  The  master  in  chancery  who  made  the  sale  testified 
that  Churchman  told  him  after  the  sale  that  he  had  bought 
the  land  for'Ruyle,  and  that  he  in  fact  applied  in  part  pay- 
ment the  one-fourth  of  the  proceeds  that  belonged  to  Ruyle 
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and  his  wife,  by  giving  him,  the  master,  their  receipt  there- 
for.    Churchman  obtained  his  deed  from  the  master  in 
October,  1883,  and  then  put  appellee  in  possession,  which  he 
held  continuously  until  August,  1890,  when  the  alleged  tres- 
pass, by  which  he  was  ousted,  was  committed.     During  the 
period  of  his  possession  he  made  several  payments  to  Church- 
man on  account  of  the  land,  and  put  upon  it  lasting  and 
valuable  improvements — broke  and  cultivated  ten  or  twelve 
acres  of  new  ground.    John  H.  Churchman  died  March  19, 
1890,  unmarried  and  without  descendant.    His  heirs  were 
his  sister  America,  wife  of  appellant   Thomas  Rose,  his 
brothers,  Julius  C.  Churchman  and  Fremont  B.  Churchman, 
and  the  children  of  Mrs.  Lane,  a  deceased  sister,  who  resided 
in  Oregon,  and  some  or  all  of  whom  were  minors.    John  C. 
Eose  was  the  administrator.    Appellants  knew  appellee  was 
in  possession  and  had  been  for  a  number  of  years,  with  the 
acquiescence  of  John  H.  Churchman,  under  whom  they  claim. 
He  did  not  live  on  the  place,  and  had  rented  the  old  dwell- 
ing-house and  stable  on  it  from  time  to  time  to  different 
parties.    They  had  been  vacated  just  before  the  commission 
of  the  alleged  trespass,  and  the  doors,  having  no  locks,  had 
been  nailed  up  by  his  direction.     Thereupon  appellants 
rented  the  premises  to  McClimens,  and  in  the  evening  of 
the  21st  of  August,  1890,  Julius  Churchman  took  him  there 
and  put  him*in  possession  of  the  house.    They  say  they 
found  the  door  open,  but  Churchman  failed  to  state  that  he 
did  not  know  when  or  by  whom  it  was  opened  or  that  he 
had  nothing  to  do  with  it.    McClimens  put  into  the  house 
a  bed  and  cooking-stove  and  began  plowing.     There  had 
been  in  cultivation  some  thirty  or  thirty-five  acres,  mostly 
in  wheat,  which  appellee  had  harvested,  and  the  residue  in 
corn  still  standing  and  growing.     A  day  or  two  after 
McClimens  went  in,  appellee,  in  ignorance  of  that  fact,  sent 
his  son,  who  had  done  a  little  plowing,  to  go  on  with  that 
work.    While  he  was  so  employed,  Julius  Churchman  and  a 
son  of  Thomas  Rose  came  along  and  told  him  to  stop.     He 
replied  that  he  would  not,  and  they  said  if  he  did  not  they 
would  put  him  out.    On  the  next  day  they  again  came  and 
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ordered  him  to  stop,  and  on  his  refusal  they  set  the  plow 
out,  and  he  then  quit.  The  next  day,  when  he  was  again 
plowing  there,  Churchman  and  Thomas  Rose  came  and 
ordered  him  to  unhitch  the  team,  and  on  his  refusal  they 
took  off  the  clevis  or  head  iron,  which  they  kept,  put  the 
plow  out  and  led  the  horses  from  the  field.  Rose  took  the 
head  iron  to  appellee  and  told  him  they  had  better  go  down 
on  the  following  Monday  to  Hardin  and  settle  the  matter, 
to  which  he  agreed.  At  that  meeting  appellants  and  their 
counsel  w^ere  told  by  appellee's  representative,  for  him,  that 
the  land  had  been  bid  off  for  him,  how  much  he  had  paid, 
and  -that  lie  was  ready  to  pay  the  balance  whenever  the 
heirs  put  themselves  in  position  to  make  him  a  deed;  but 
nothing  was  settled,  nor  any  understanding  arrived  at,  and 
thereupon  this  suit  was  brought. 

The  alleged  errors  for  which  a  reversal  of  the  judgment  is 
asked  are,  first  the  overruling  of  the  demurrer  to  the  repli- 
cation to  the  second  plea,,  and  second,  the  admission  of  the 
testimony  of  plaintiff  and  the  master  in  chancery  as  to  John 
H.  Churchman's  promise  to  bid  off  the  land  for  plaintiff  and 
his  admission  or  statement  afterward  that  he  had  done  so. 
Our  statute  declares  that  "  no  person  shall  make  an  entry 
into  lands  or  tenements  except  in  cases  where  entry  is 
allowed  by  law,  and  in  such  cases  he  shall  not  enter  with 
force,  but  in  a  peaceable  manner."  Sec.  1,  Chap.  57,  R.  S.  To 
justify  an  entry,  then,  as  against  a  party  in  actual,  peaceable 
possession,  there  must  be  a  legal  right  to  enter  against  him 
and^it  must  be  exercised  without  force,  in  a  peaceable  man- 
ner. A  good  plea  of  liberura  teiieinenturn  must  aver  both. 
It  is  a  plea  of  confession  and  avoidance,  the  legal  effect  of 
which  is  to  "  admit  such  a  possession-  in  the  plaintiff  as 
would  enable  him  to  maintain  the  action  against  a  wrong- 
doer, and  to  assert  a  freehold  in  the  defendant,  with  a  right 
to  immediate  possession  as  against  the  plaintiff."  Fort 
Dearborn  Lodge  v.  Klein,  115  111.  187.  Under  it  the  de- 
fendant could  not  justify  his  forcible  eviction  of  one  in 
the  actual,  peaceable  possession  of  real  estate.  Haskins  v. 
Haskins,  67  111.  446.    A  landlord  has  no  right  to  make  a 
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forcible  entry  on  his  tenant  holding  over.  Far  well  v.  War- 
ren, 51  111.  467.  Both  the  right  to  immediate  possession 
and  the  peaceable  manner  of  the  entry  being  essential  to  the 
defense  and  thus  averred,  the  plaintiff  could  reply  as  to 
each  or  either  by  a  traverse  or  by  confession  and  avoidance^ 
as  in  other  cases.  In  Ft.  Dearborn  Lodge  v.  Klein,  supra^ 
it  was  said  that  this  plea  "  put  the  plaintiff  to  show  how  he 
has  a  possession  in  himself  consistent  with  the  freehold  be- 
ing in  another,  unless  he  chooses  to  traverse  the  title  set  up 
in  the  plea."  (P.  189.)  That  title  is  regarded  as  a  fact, 
raising  a  presumption  of  the  right  to  possession,  and  to  avoid 
it  the  plaintiff  must  aver  and  assume'the  burden  of  proving 
facts  which  would  make  his  possession  lawful  consistently 
with  that  title.  In  this  case  plaintiff  did  not  choose  to  dis- 
pute the  title,  but  did  claim,  as  the  evidence  abundantly 
shows,  that  notwithstanding  such  title  appellants  had  not 
the  right  to  immediate  possession  as  against  him.  What  he 
averred,  however,  was  only  that  he  was  in  "peaceable" 
possession.  If  that  was  equivalent  to  "lawful"  possession, 
it  would  still  be  but  a  conclusion.  He  should  have  stated 
the  facts  from  which  it  was  to  be  drawn ;  in  other  words, 
"  how  "  his  possession  was  consistent  with  the  title  admitted. 
The  overruling  of  the  demurrer  thereto  was  therefore  error. 
But  was  it  so  material  as  to  require  a  reversal  of  the  judg- 
ment? Can  it  be  reasonably  claimed  that  injustice  may 
have  been  done  to  appellants  by  reason  of  it  ?  Though  issue 
of  fact  was  actually  joined  only  upon  the  plea  of  not  guilty, 
the  case  was  really  tried  upon  its  merits,  including  the 
question  evidently  intended  to  be  made  upon  the  second 
plea  and  which,  doubtless,  would  have  been  made  by  an 
amended  replication  if  the  demurrer  had  been  sustained. 
That  was  understood  to  be  the  point  in  controversy,  the 
facts  of  actual  possession  on  one  side  and  legal  title  to  th^ 
freehold  on  the  other  being  undisputed.  All  the  evidence 
offered,  that  would  have  been  admissible  under  any  proper 
pleadings,  was  received  and  submitted  to  the  jury.  If 
plaintiff's  possession  at  the  time  of  defendant's  entry  was 
lawful,  then  such  entry,  whether  forcible  or  peaceable,  was 
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unlawful,  since  there  is  no  pretense  that  it  was  made  with 
his  consent.  Possession  obtained  from  the  owner  under  a 
verbal  agreement  to  purchase,  with  payment  in  part  and 
substantial  improvement  made,  is  lawful  as  against  such 
owner  and  his  heirs,  until  the  right  is  forfeited  or  deter- 
mined according  to  the  agreement.  Before  such  forfeiture 
or  determination  it  can  not  be  divested,  against  his  will,  by 
mere  entry.  That  John  II.  Churchman  was  the  owner 
when  appellee  went  into  possession ;  that  he  purchased  with 
means  furnished  in  considerable  part,  for  that  purpose,  by 
appellee  and  his  wife ;  that  he  put  appellee  in  possession ; 
that  appellee  reduced  to  cultivation  a  considerable  portion 
of  the  premises,  and  retained  possession  with  the  acquies- 
cence of  said  Churchman  until  the  latter's  death,  and  after- 
ward, until  the  entry  of  appellants  here  complained  of,  are 
facts  fully  shown  by  evidence  admitted  without  objection. 

But  the  court  admitted  also  and  over  objection,  the  testi- 
mony of  appellee  that  said  Churchman,  at  his  request,  prom- 
ised to  buy  the  land  for  him,  and  of  the  master  that  he 
stated,  after  the  purchase,  that  he  had  so  purchased ;  and 
these  rulings  are  assigned  for  error  as  in  violation  of  the 
statute  of  frauds.  K.  S.  Ch.  59,  Sees.  2  and  9.  The  testi- 
mony in  question  did  tend  to  show  a  parol  agreement  for  the 
sale  of  the  land  by  Churchman  to  appellee.  But  this  was 
not  an  action  of  ejectment,  nor  was  the  legal  title  to  the  land 
at  all  in  controversy.  It  was  not  the  object  of  the  suit  or 
of  this  testimony  to  charge  any  person  upon  the  parol  con- 
tract to  establish  title,  enforce  perfonnance  of  the  contract 
or  recover  damages  for  its  breach,  but  only  to  characterize 
appellee's  possession,  the  rightfulness  of  which  was  in  ques^ 
tion.  The  understanding  between  him  and  the  owner  in  re- 
lation to  the  possession  when  the  one  gave  and  the  other 
received  it,  however  that  understanding  was  shown,  was* 
part  of  the  res  gestae.  The  master's  testimony  was  simph^ 
corroborative  of  appellee's  and  in  no  way  contradicted  his 
report  of  the  sale.  We  think  this  evidence  would  have 
been  competent  against  Churchman  and  was  against  appel- 
lants. 
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ISTo  inquiry  was  made  on  either  side  for  any  particulars 
of  the  understanding.  From  the  little  that  did  appear  the 
jury  might  well  believe  that  Churchman  was  to  make  a  deed 
to  appellee  on  receipt  of  the  amount  he  had  advanced,  with 
leaiil  interest.  He  lold  the  master  that  "Ruvle  had  re- 
quested  him  to  buy  the  land  for  him  and  that  he.  was  doing  it 
to  help  the  poor  devil  along."  He  was  a  bachelor,  a  friend 
of  Ruyle,  able  and  disposed  to  help  him.  His  security  was 
satisfactory  and  would  be  increased  by  whatever  of  value 
Euyle  should  put  upon  the  land.  If  no  time  was  fixed  for  pay- 
ment the  law  would  imply  a  reasonable  time  and  reasonable 
notice  to  Ruyle.  He  put  him  in  possession  and  allowed  him 
to  hold  it  without  disturbance  or  complaint,  so  far  as  ap- 
pears. It  is  probable  that  Ruyle,  with  his  knowledge,  did 
some  work  on  the  place  in  the  summer  and  fall  before  his 
death,  in  preparation  for  the  next  season's  crops.  The  fair 
inference  is  that,  although  payment  had  not  been  made  in  full 
at  the  time  of  his  death,  Ruyle  was  not  then  in  default  ac- 
cording to  their  understanding,  or  that  nothing  had  been 
done  to  take  advantage  of  it,  and  the  possession  was  still 
rightful  as  against  him.  Some  of  his  heirs  lived  at  a  great 
distance  and  w^ere  under  age.  Under  these  circumstances, 
and  without  any  demand  of  payment  or  possession,  or  notice 
to  quit  or  tender  of  a  deed,  and  while  an  annual  crop 
planted  by  Ruyle  was  standing  and  ripening  on  the  prem- 
ises, appellants  made  the  entry  here  complained  of  and 
expelled  him.  Tliey  were  chargeable  with  notice  of  his 
rights,  whatever  they  were.  Doyle  v.  Teas,  4  Scam.  202; 
Keys  V.  Test,  33  111,  316.  A  month  or  more  before  the 
entry  he  had  told  the  administrator  (who  was  originally  a 
party  defendant)  that  he  w^as  ready  to  pay  in  full  whenever 
the  heirs  put  themselves  in  position  to  make  him  a  good 
deed,  and  repeated  the  statement  to  these  appellants  just 
after  it  and  before  the  suit  was  brought. 

Though  the  defendant  Thomas  Rose,  was  not  present 
when  the  entry  was  made,  yet  it  was  made  for  his  benefit  as 
well  as  that  of  Julius  Churchman ;  and  with  full  knowledge 
of  the  facts  he  approved  and  ratified  it.    He  w^as  therefore 
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responsible  for  it  as  fully  as  if  he  had  taken  part  in  it.  Wo 
are  of  opinion  that  the  law  did  not  give  him  a  right  of  entry, 
even  in  a  peaceable  manner,  and  it  is  by  xvo  means  clear  that 
it  was  so  made. 

In  the  argument  for  appellants  there  is  some  mild  com- 
plaint of  the  instructions  given  to  the  jury,  but  they  are 
not  therein  sufficiently  set  forth  to  enable  us  to  pass  intelli- 
gently upon  that  question ;  and  none  of  them  are  found  in 
the  abstract.  On  the  whole  we  think  it  clear  that  justice 
has  been  done,  and  see  in  the  record  no  such  error  as  should 
reverse  the  judgment.     It  will  therefore  be  affirmed. 

Judgment  affirmed. 


The  Herdman-Harkison  Milling  Company 

V. 

Louis  Spehr,  by  next  friend,  etc. 

Practice — Motion  for  New  Trial — Exception  to  Decision  on.  Necessary 
—Master  and  Servant — Action  for  Personal  Injury — Degree  of  Care 
Required  of  Minor,  Question  for  Jury — Instructions, 

1.  "Wliere  the  biU  of  exceptions  does  not  show  that  an  exception  was 
taken  to  the  decision  of  the  trial  court  overruling  a  motion  for  a  new 
trial,  this  court  can  not  inquire  whether  the  verdict  was  autliorized  by 
the  evidence. 

2.  In  the  absence  of  express  contract  the  employer  is  impliedly  lx)und 
to  use  ordinary  care  to  provide  a  place,  and  implements  and  machinery, 
in  and  with  and  about  which  the  employe  is  to  work,  so  that  with 
ordinary  care  on  his  part  it  will  be  reasonably  safe  for  him,  and  to  give 
notice  of  all  the  dangers  incident  to  the  service  of  which  tJie  servant  is 
not  cognizant  and  the  employer  is,  or  ought  to  be  cognizant. 

3.  An  employe  of  full  age  and  sound  mind  may  waive  the  perform- 
ance of  these  duties  and  does  waive  it  as  to  all  tlie  dangers  which  he 
knows,  by  voluntarily  incurring  tliem;  but  employes  lacking  ordinary 
capacity  do  not  so  waive  the  performance  of  these  duties  on  the  part  of 
the  master. 

4.  Infancy  at  any  stage  is  a  fact  having  some  tendency  to  prove  in- 
capacity, to  a  greater  or  less  extent  according  to  age.    It  is  for  the  jury 
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to  determine  its  weight  and  whether  it  is  overcome,  and  to  decide  each 
case  on  its  merits  and  by  its  particular  circumstances. 

5.  WTiere  the  employe  by  reascm  of  youth  lacks  capacity,  the  em- 
ployer has  no  right  to  expose  him  even  to  patent  danger,  and  with  his 
own  consent,  but  should  guard  the  danger,  or  supplement  his  capacity 
by  special  instructions  such  as  will  enable  the  youth,  by  the  exercise  of 
ordinary  care  in  view  of  such  instructions,  to  avoid  it 
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Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  J.  FouKE,  Judge,  presiding. 

Messrs.  Palmer  &  Shutt  and  Kicks  &  Creighton,  for 
appellant. 

« 

Messrs.  A.  McCaskill  &  Son  and  John  G.  Deennan,  for 
appellee. 

Mr.  Justice  Pleasants.  Appellee,  when  about  fifteen  years 
of  age,  was  put  at  work  in  appellant's  roller  mill,  to  keep 
it  clean  and  to  dust  and  oil  the  machinery  therein.  On  the 
16th  of  April,  1888,  about  eighteen  months  after  he  began, 
while  dusting  about  a  Stevens  roll  and  the  diflerential  gear 
connected  with  it,  which  was  uncovered  and  in  motion, 
making  some  400  revolutions  per  minute,  the  short  broom 
he  used  was  somehow  caught  between  the  cogs  of  the  co- 
acting  wheels  and  thereby  his  hand  also  was  instantly  pulled 
in  and  so  mangled  as  to  require  its  amputation.  For  that 
injury  this  action  was  brought,  tried  by  a  jury  and  resulted 
in  a  verdict  and  judgment  for  $2,250  damages. 

The  declaration  averred  that  this  machinery  running  un- 
covered wais  dangerous  to  persons  working  or  being.about 
it,  an4  that  plaintiff  was  a  minor,  of  tender  years,  without 
exj^erience  and  incompetent  of  himself  to  comprehend  the 
dangers  attending  the  work  mentioned;  and  the  wrong 
charged  was  that  defendant  employed  and  required  him  to 
do  it,  without  covering  said  gear  or  giving  him  instruction 
and  caution  respecting  said  dangers.    Under  the  pleadings 
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the  burden  of  proof,  as  to  all  the  material  averments  in  the 
declaration,  was  upon  the  plaintiff,  and  the  first  ground  on 
which  a  reversal  of  the  judgment  is  urged  is  that  the  evidence 
failed  to  show  that  plaintiff  was  a  servant  of  defendant,  or 
that  the  machinery  in  question  was  dangerous,  or  that  the 
injury  was  not  djae  to  his  own  carelessness.  Rightly 
assuming  that  the  jury  must  have  found  these  facts,  it  is 
contended  that  there  was  no  evidence,  or  not  enough,  to  sup- 
port such  finding. 

Whether  the  evidence  is  sufficient  is  always  a  question 
for  the  jury  alone  in  the  first  instance.  It  can  not  arise  for 
decision  by  the  court  before  that  for  the  plaintiff  is  all  in, 
and  ordinarily  does  not,  as  in  this  instance,  until  after  ver- 
dict, on  motion  for  a  new  trial.  When  it  does  arise  and  is 
decided,  the  decision  of  that  question,  as  of  others  prop- 
erly before  the  court,  is  final  unless  excepted  to.  In  this 
case  the  bill  of  exceptions  shows  a  motion  by  defendant 
for  a  new  trial  overruled,  but  fails  to  show  that  •  to  the 
decision  overruling  it  any  exception  was  taken.  In  Law 
V.  Fletcher,  84  111.  45,  the  Supreme  Court  say:  "  We  can 
not  inquire  w^hether  the  verdict  was  unauthorized  bj^  the 
evidence,  for  the  reason  that  the  bill  of  exceptions  fails  to 
show  that  a  motion  for  a  new  trial  was  made  by  appellant 
and  overruled  by  the  court  and  proper  excei)tion  taken 
thereto  bj''  appellant,"  —  citing  a  number  of  cases.  In  St. 
L.,  A.  &  T.  H.  R.  R.  Co.  v.  Dorsey,  68  111.  326,  the  court  for 
the  same  reason  refused  to  consider  the  assignment  for  error 
that  the  verdict  was  contrary  to  the  law.  That  reason, 
however,  would  not  prevent  its  consideration  of  errors  in 
admitting  or  excluding  evidence  or  in  giving  or  refusing  in- 
structions, if  properly  excepted  to  at  the  time  of  the  ruling, 
because  it  can  not  be  known  how  the  jury  would  have  found 
if  such  error  had  not  intervened.  Pottle  v.  McWortor,  13 
lU.  454;  Coyle  v.  Levings,  28  111.  314;  Drew  v.  Beal,  02  111. 
104.  But  in  the  argument  for  appellant  it  is  not  claimed 
that  any  improper  evidence  was  admitted  or  any  proper 
evidence  excluded.  The  only  complaint  of  error,  besides 
that  above  noticed,  is  in  respect  to  the  giving  and  refusing 
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of  instructions;  and  the  question  is  whetlier  there  was  any 
eiTor  in  that  respect  that  was  likely  to  mislead  the  jury  in 
their  finding  upon  any  material  issue. 

That  there  was  danger  from  this  machinery  to  those 
working  about  it  is  beyond  doubt,  and  that  plaintiff  knew 
nothing  of  it  except  what  he  observed  and  inferred  from  its 
construction  and  operation,  Avas  fully  proved.  The  only 
controverted  questions  of  fact  were  whether  he  was  in  the 
employ  of  the  defendant,  and  whether  he  used  due  care  for 
his  own  safety.  U{)on  each  of  these  questions  there  was 
evidence  on  both  sides;  and  it  is  somewhat  singular  that 
upon  the  first,  as  well  as  upon  the  second,  it  was  all  circum- 
stantial. Usually  the  contract  or  arrangement  for  the 
employment  shows  directly  and  unmistakably  who  is  the 
master;  but  not  so  here.  It  appears  that  appellee's  father 
was  appellant's  head  miller,  having  charge  of  the  mechan- 
ical operations  of  the  mill,  and  control  and  direction  under 
appellant,  of  the  other  employes  therein.  Besides  his  proper 
work,  as  such,  he  was  to  keep  the  mill  "  clean "  —  with 
special  reference,  as  we  understand,  to  one  of  the  conditions 
of  its  insurance — for  which  he  received  as  extra  compen- 
sation, the  sum  of  §3.50  per  week.  Desiring  that  his  son, 
the  appellee,  should  learn  the  business  he  followed,  he  ap- 
plied to  Mr.  Harrison,  the  president  of  the  company,  to  have 
him  employed  to  dust  and  oil  the  machinery  and  keep  the 
mill  clean;  and  w^hatever  was  the  arrangement  it  was  made 
by  them.  The  father  w^as  disabled  by  sickness  for  several 
months  before  the  injury  and  died  before  this  suit  was  com- 
menced. His  testimony  was  not  obtained.  Mr.  Harrison 
could  not  remember  the  exact  language  used,  but  only  the 
substance,  and  stated  it  as  follows:  "  Spehr  said  he  had  a 
boy  that  ho  wanted  to  take  into  the  mill  to  learn  the  trade. 
I  told  him  we  didn't  want  a  boy;  he  was  liable  to  get  hurt. 
He  said  we  needn't  feel  uneasy  about  that,  he  would  release 
us  from  all  responsibility  in  case  of  accident,  if  we  would 
take  the  bov  in  to  learn  the  trade;  he  wanted  us  to  let  him 
have  the  job  to  keep  the  mill  clean.  We  were  to  allow  him 
the  $3.50  a  week  Mr.  SpeUr  had  for  cleaning  the  mill." 
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Each  of  them  talked  to  the  other  members  of  the  company 
about  it,  and  the  application  was  at  first  refused  on  the 
ground  stated,  of  the  liability  of  a  iJby  to  get  hurt.  Spehr, 
however,  repeated  and  pressed  it,  and  on  his  saying  he 
would  release  the  company  from  liability  for  injury  to  the 
boy  and  be  responsible  to  it  for  all  damages  caused  by  his 
neglect,  Mr.  Herdman,  the  general  manager,  says  they 
"agreed  that  he  should  come  in  under  these  conditions. 
Harrison  was  authorized  to  see  the  boy,  and  under  that  ar- 
rangement he  should  go  into  the  mill  and  learn  the  trade." 
Harrison  did  not  see  him  before  he  went  to  work,  but  savs 
'*  I  consented  for  the  father  to  put  the  boy  into  the  mill  and 
agreed  with  his  father  he  should  be  allowed  83.50  per  week 
when  he  first  w^ent  there.  I  knew  what  the  father  was 
going  to  put  him  at  when  he  brought  him  there.  lie  was 
brought  there  for  that  purpose  and  to  learn  the  trade."  By 
a  later  arrangement,  which  was  also  asked  by  the  father, 
the  allowance  was  increased  to  $0.00  per  week  and  regularly 
included  in  the  company's  weekly  check  to  him  for  his 
salary  until  he  became  disabled  and  was  succeeded  by  his 
elder  son,  to  whom  they  were  thereafter  drawn  in  like 
manner. 

Upon  these  facts  it  is  insisted  that  apj)ellee  was  not  an 
employe  of  the  company  but  of  his  father.  We  think  the 
terms  of  the  arrangement  do  not  certainly  support  this  claim; 
nor  are  the  further  facts  that  api>ellee  was  a  minor  and 
resided  with  his  father  and  that  both  had  for  an  object  his 
learning  of  the  trade,  necessarily  inconsistent  with  his  claim, 
that  he  was  employed  by  and  worked  for  tlie  company. 
He  testified  that  he  so  understood  it,  because  the  company 
owned  and  operated  the  mill,  and  Mr.  Harrison  from  time 
to  time  gave  him  directions  about  his  work,  some  of  whicli 
he  specified.  Herdman  says  it  liad  the  riglit  to  discharge 
him,  like  any  other  emj^loye.  It  allowed  him  wages  and 
paid  them.  His  father  was  himself  its  servant  in  respect 
qf  the  work  in  question.  It  was  necessary  work,  and 
highly  important  to  the  interests  of  the  company.  It  had  to 
have  it  done.    He  who  did  it  was  the  company's  servant  in 
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respect  of  it.  With  the  company's  consent  he  transferred 
it  Avith  all  its  wages  to  another.  Did  he  not  thereby  trans- 
fer the  rights  and  duti^  of  a  servant  ?  Did  the  company 
consent  that  work  in  which  it  had  so  much  interest,  in  its 
own  mill  and  about  its  own  machinery,  should  be  trans- 
ferred by  its  servant,  who  was  subject  to  its  control  and 
direction  in  regard  to  it,  to  anybody  not  so  subject  ?  What- 
ever we  might  think  as  to  the  preponderance  of  the  evi- 
dence, it  clearly  showed  two  sides  to  this  question,  which 
for  that  reason  the  court  could  not  properly  take  from  the 
jury. 

In  relation  to  it,  three  instructions  were  given  as  asked  by 
the  defendant,  the  first  of  which  (numbered  ten)  was  as  fol- 
lows :  *'  The  court  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  that  the  plaintiff's  father  was  a  practical, 
experienced  miller  and  was  the  foreman  of  defendant's  mill, 
and  that  the  plaintiff  at  the  time  he  received  the  injury  was  a 
minor  under  the  control  of  his  father,  and  his  father  with  the 
consent  of  defendant  eiriploy  ied  the  plaintiff  in  defendant' s  mill, 
in  order  that  he  might  by  means  of  said  employment  learn 
the  business  of  a  miller,  then  the  defendant  is  not  liable 
to  the  plaintiff  for  the  injury  complained  of  in  the  decla- 
ration." Another  which  was  asked  but  refused,  being  the 
only  one  that  was  refused,  was  in  substance  the  same  as  the 
one  above  quoted,  except  that  it  added  after  the  word 
"  miller,"  as  therein  last  used,  the  qualification  "  and  that  de- 
fendant in  no  other  way  employed  the  plaintiff,"  which  made 
it  less  favorable  to  the  defendant  than  the  one  given,  and  of 
the  refusal  of  which  it  therefore  can  not  complain.  The 
hypothesis  of  plaintiff's  instructions  on  this  point  qualified 
the  phrase  "employed  by  his  father,"  in  defendant's  by 
adding,  "  for  the  defendant"  and  as  "  its  agent; "  which  we 
think  was  fairly  warranted  by  the  evidence.  W^e  see  in 
them  nothing  calculated  to  mislead  the  jury  to  the  preju- 
dice of  the  defendant. 

The  finding  upon  the  other  issue,  whether  plaintiff  used 
due  care  for  his  own  safety,  would  depend  upon  the  charac- 
ter of  the  danger  and  his  capacity;  by  which  is  meant  the 
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measure  of  his  ability  to  comprehend  and  appreciate  the 
danger  and  to  exercise  the  discretion  required  to  avoid  it. 
In  the  absence  of  an  express  contract  the  employer  is  im- 
pliedly bound  to  use  ordinary  care  to  provide  a  place  and 
implements  and  machinery  in  and  with  and  about  which  the 
employe  is  to  work,  that  with  ordinary  care  on  his  part 
would  be  reasonably  safe  for  him;  and  to  give  him  notice  of 
all  the  dangers  incident  to  the  service  of  which  he  is  not 
cognizant  and  the  employer  is  or  ought  to  bo.  But  an 
employe  of  full  age  and  sound  mind  may  waive  the  perform- 
ance of  these  duties,  and  does  waive  it  as  to  all  the  dan- 
gers which  he  knows,  by  voluntarily  incurring  them.  Penn- 
sylvania Co.  V.  Lynch,  90  111.  333;  Clark  v.  C,  B.  &  Q.  R. 
R.  Co.,  92  111.  47.  The  law  presumes  he  knows  all  such 
as  are  ordinarily  incident  to  the  service.  U.  S.  Rolling 
Stock  Co.  V.  Wilder,  116  111.  100;  Stafford  v.  C,  B.  &  Q.  R. 
R.  Co.,  114  111.  244.  As  to  others,  his  knowledge  or  means 
of  knowledge  sufficient  to  charge  him  witli  it,  must  be  proved. 
But  employes  who  for  any  reason  lack  ordinary  capacity 
in  the  sense  above  stated  do  not  so  waive  the  performance 
of  these  implied  duties  of  the  employer.  They  have  the  right 
to  such  instruction  and  caution  in  reference  to  the  danger 
as  would  enable  them,  by  the  exercise  of  ordinary  care  for 
persons  of  like  capacity  aided  by  such  instruction  and  cau- 
tion, to  avoid  them.  Thus  it  is  ordinarv  care  that  the  em- 
ployer  is  bound  to  use  for  the  safety  of  his  employe  and 
that  the  employe  is  also  bound  to  use  for  his  own;  which 
is  the  degree  of  care  that  ordinarily  prudent  and  careful 
persons  habitually  exercise  under  like  circumstances.  In  a 
case  like  this  an  important  circumstance  to  be  considered  in 
determining  what  that  is  for  both  the  parties  respectively 
is  the  capacity  of  the  employe.  Ordinary  care  on  the 
part  of  an  employer  for  the  safety  of  an  adult  employe 
may  be  less  than  ordinary  care  for  that  of  one  who  is  a 
child  of  tender  yeare,  under  circumstances  in  other  respects 
similar;  and  ordinary  care  of  the  child  for  his  own  safety 
may  be  less  than  that  of  the  adult.  Children  of  the  same 
age,  too,  like  men,  differ  among  themselves.    Some  are  very 
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observant,  timid  and  cautious  of  danger,  and  others  very 
inattentive,  even  to  such  as  is  patent,  or  self-reliant  and  dar- 
ing in  its  presence;  while  between  these  are  the  mass  whose 
capacity  and,  habit  determine  the  measure  of  ordinary  care 
for  such  children.  The  law  does  not  determine  it  in  any 
case,  but  furnishes  a  definition  of  it  and  the  rule  by  which  a 
jury  in  all  cases  mtly.  With  reference  to  this  question,  as 
to  some  others,  it  recognizes  a  distinction,  generally,  between 
adults  and  infants,  and  makes  the  fact  of  infancy  material 
for  the  reason  and  to  the  extent  that  it  tends  to  prove  or 
raises  the  presumption  of  a  comparative  lack  of  capacity. 

But  this  presumption,  like  that  of  the  capacity  of  an 
adult,  may  be  rebutted  and  overcome  by  proof  to  the  con- 
trary. Thus  a  boy  of  sixteen  years  may  have  been  so  in- 
structed and  cautioned  by  experience  with  dangerous  ma- 
chinery, that  he  may  be  justly  held  to  greater  care  for  his 
own  safety,  as  being  only  ordinary  care  for  him,  than  a 
man  of  forty  without  such  experience.  Infancy,  however, 
in  whatever  stage  of  it,  is  a  fact  having  some  tendency  to 
prove  incapacity  to  a  greater  or  less  extent  according  to  the 
age.  It  is  for  the  jury  to  determine  its  weight  and  whether 
it  is  overcome,  and  to  decide  each  case  on  its  own  merits 
and  by  its  particular  circumstances.  C.  &  A.  K.  E.  Co.  v. 
Becker,  76  111.  32;  Kerr  v.  Forgue,  54  111.  482.  Where  the 
employe  by  reason  of  youth  lacks  the  requisite  capacity, 
the  employer  has  no  right  to  expose  him  even  to  patent 
danger  and  with  his  own  consent,  but  should  cover  or  guard 
the  machinery  or  supplement  his  capacity  by  such  special 
instruction  and  caution  as  would  enable  him,  by  the  exer- 
cise of  ordinary  care,  in  view  of  such  instruction,  to  avoid  it. 
Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572;  Sul- 
livan V.  India  Mfg.  Co.,  113  Mass.  396;  Cleveland  EoUing 
Mill  Co.  V.  Corrigan  (Sup.  Ct.  of  Ohio),  20  N.  E.  Kep.  466 
(at  p.  471).  In  these  cases  the  danger  was  patent  and  the 
plaintiff  but  little  younger  than  the  appellee  here;  and  the 
reason,  as  stated  in  the  last  two,  is  that  "  it  may  frequently 
happen  that  the  dangers  of  a  particular  position  for  or  mode 
of  doing  work  are  great,  and  apparent  to  persons  of  capacity 
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and  knowledge  of  the  subject;  and  yet  a  party,  from  youth, 
inexperience,  ignorance  or  general  want  of  capacity,  may 
fail  to  appreciate  them."  The  word  "  appreciate "  is  here 
most  fitly  used.  According  to  our  standard  lexicon  it  means 
'*  to  estimate  justly  or  truly,"  and  estimation  is  '*  an  act  of 
judgment,"  and  not  of  perception  merely.  "Appreciate  is 
much  used  where  something  is  in  danger  of  being  overlooked 
or  undervalued."  (Webster's  dictionary.)  This  marks  a 
general  and  notable  difference  between  men  and  boys. 
They  may  alike  know  that  a  certain  act,  machine  or  imple- 
ment is  dangerous,  and  why  and  how  it  is  so;  but  the  boy  lacks 
judgment  to  estimate  truly  the  greatness  or  imminence  of 
the  danger  and  is  more  liable  to  overlook  some  of  the  ways 
in  which  it  may  arise.  As  was  said  in  Kerr  v.  Forgue, 
supraj  "  the  child  is  reckless  and  thoughtless,  the  man  j)ru- 
dent  and  watchful."  In  this  case  nothing  was  sho.wn  as  to 
the  capacity  of  appellee  except  by  inference  from  his  age 
and  experience,  and  the  presumption  that  he  was  of  ordinary 
intelligence  for  a  boy  of  his  years.  lie  was  about  sixteen 
and  a  half  years  old  at  the  time  of  the  injury  complained  of 
and  had  dusted  about  the  machinery  that  injured  him  almost 
daily  for  about  a  year  and  a  half.  Its  construction  and 
operation  were  as  plainly  visible  to  him  as  they  could  be  to 
any  body,  and  perhaps  for  that  reason,  under  the  ruling  in 
Sullivan's  case,  svpra^  he  could  not  complain  of  the  fact  that 
it  was  uncovered  alone.  lie  must  have  known  that  if  his 
hand  should  by  any  means  be  caught  between  the  cogs  of 
these  wheels  in  motion  it  would  be  crushed,  and  that  it  was 
liable  to  be  so  caught  by  means  of  his  sleeve  or  anything 
attached  to  his  hand  that  should  be  so  caught. 

It  may  be  presuined  also  that  the  particular  danger  that 
overtook  him  would  have  been  'sufficiently  apparent  to  an 
ordinarily  thoughtful  and  careful  man.  But  would  not 
ap|)ellee,  though  exercising  onlinary  care  for  a  boy  of  his 
age  and  experience,  be  apt  to  overlook  or  underestimate  it  ? 
He  had  never  allowed  his  hand,  directly,  or  his  sleeve  to  get 
between  those  cogs  in  motion.  He  knew  that  the  broom 
•was  not  attached  to  his  hand.    Would  he  sus])ect  that  if  it 


Third  DistPwICT — November  Term,  1890.      33 

Herdman-Harrison  Milling  Co.  v.  Spehr. 

was  caught  it  would  pull  in  his  hand  also,  or  would  he  not 
rather  judge  that  it  would  be  bitten  oflf,  or  jerked  out  of  his 
hand  or  that  he  could  let  go  his  hold  of  it  ?  Did  he  not, 
without  his  fault  and  solely  "  from  youth,  fail  to  appreciate  " 
that  danger  ?  If  so,  the  failure  of  the  company  to  see  that 
he  was  properly  advised  of  it  was  negligence.  It  was  a 
question  of  pure  fact,  about  which  different  minds  alike 
impartial  might  honestly  differ,  and  therefore  of  just  the 
kind  to  be  submitted  to  the  jury.  L.  S.  &  M.  S.  R.  R.  Co. 
V-  Johnson,  135  IlL  641.  All  the  evidence  upon  it  that  was 
offered  was  before  them,  and  none  that  was  improper  was 
received.  The  negligence  may  have  been  slight,  but  having 
themselves  been  boys  of  appellee's  age  and  thoroughly 
known  others,  they  were  as  competent  from  it  to  estimate 
truly  his  capacity  as  was  the  court.  "What  we  would  have 
thought  of  it  if  we  had  been  at  liberty  to  pass  upon  its 
suiRciencjr,  it  is  unnecessary  to  say.  And  while  we  think 
several  of  the  instructions  on  both  sides  upon  this  question 
were  open  to  criticism,  we  do  not  here  make  it,  because  those 
for  defendant  were  given  as  asked,  and  were  all  that  were 
asked,  and  those  given  for  plaintiff  can  not  be  reasonably 
supposed  to  have  misled  the  jury  as  to  their  finding.  No 
one  on  either  side  used  the  phrase  "  ordinary  care,"  but  they 
alike  required  that  to  warrant  a  finding  for  him  the  jury 
should  believe  from  the  evidence  that  at  the  time  of  the 
injury  he  was  exercising  "  due "  or  "  reasonable  "  care  for 
his  safety. 

For  these  reasons  we  think  the  judgment  should  be 
affirmed 

Judgment  affirmed. 
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The  Joseph  Schlitz  Brewing  Company 

V. 

Soph  IE    Com  pton. 

Real  Property— Action  on  Case  for  Damages  to  House  and  Premises — 
Damages  to  Freehold  and  to  Possession — Plaintiff's  Title— Sufficient  Evi- 
dence of — Evidence— Instructions  —  Damages — Irregular  Conduct  of 
Juror— Right  to  Complain  of,  Waived. 

1.  In  an  action  on  the  case  brought  by  appellee  against  the  appellant 
to  recover  damages  to  her  house  and  premises  caused  by  water  flowing 
upon  them  from  the  roof  of  defendant's  building,  the  action  being  both 
for  damages  to  the  freehold  and  to  tlie  possession,  this  coiut  holds  tliat 
the  introduction  of  a  deed  to  plaintiff  in  proper  form  and  proof  of  pos- 
session under  it  for  nine  ye^irs  was  sufficient  prim>a  fade  evidence  of 
plaintiff's  title  to  authorize  a  recovery. 

2.  While  plaintiff  could  not  recover  for  damages  to  the  possession  of 
a  part  of  her  house  which  was  rented  to  another,  yet  she  was  entitled  to 
prove  damages  and  recover  tlierefor  to  that  part  of  her  freehold. 

3.  Where  permanent  structures  are  erected  which  result  in  injury  to 
adjacent  premises,  all  damages  for  such  injury,  past,  present  and  pros- 
pective, may  be  recovered  m  a  single  suit. 

4.  If  a  party  to  a  cause  which  is  on  trial  is  cognizant  of  an  irreprularity 
in  the  conduct  of  a  jiu'or,  and  does  not  avail  himself  of  the  first  oi)j)or- 
tunity  to  advise  the  court  of  it  he  waives  his  right  to  make  such  iireg- 
ularity  the  ground  of  complaint. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  J.  Philups,  Judge,  presiding. 

Messrs.  Palmer  &  Shutt  and  C.  A.  Keyes,  for  appellant. 

Messrs.  Patton  &  Hamilton,  for  appellee. 

Mr.  Justice  Boggs.  In  this,  an  action  on  the  case,  a  judg- 
ment was  rendered  in  the  Circuit  Court  of  Sangamon  County 
against  the  appellant  in  the  sum  of  $1,100  for  damages  to  a 
house  and  the  premises  of  appellee  occasioned  by  water 
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flowing  from  the  roof  of  a  building  of  the  appellant  com- 
pany. The  judgment  included  damages  to  the  freehold  and 
also  damages  to  the  possession.  It  is  insisted  that  there  was 
no  evidence  adduced  that  established  or  tended  to  establish 
paramount  title  in  the  appellee  to  entitle  her  to  recover 
damages  for  a  permanent  injury  to  the  realty.  The  appel- 
lee produced  in  evidence  a  deed  unobjectionable  upon  its 
face,  purporting  to  convey  the  property  to  her  and  proved 
that  under  such  deed  she  had  been  in  possession  for  nine 
years  or  more.  The  building  was  a  large  two  story  brick 
erected  by  the  appellee  and  which  she  and  her  husband 
and  family  had  occupied  as  a  residence  for  at  least  eight 
years,  except  one  of  the  front  rooms  upon  the  first  floor 
which  was  used  for  a  butcher  shop.  Prior  possession  with 
claim  of  ownership  is  evidence  of  a  title  in  fee  sufficient  to 
warrant  a  recovery,  even  in  ejectment,  unless  a  better  title 
be  shown.  Barger  v.  Hobbs,  67  111.  592.  The  possession  of 
the  appellee  under  a  deed  purporting  to  convey  the  whole 
to  her  in  fee  was  prima  fa-ele  evidence  that  she  was  the 
owner  in  fee  of  the  premises  described  in  the  deed  and 
threw  upon  the  appellant  the  burden  of  rebutting  th'e  pre- 
sumption thus  raised.  Davis  v.  Easley,  13  111.  192.  One  in 
the  actual  possession  of  land  claiming  the  fee  and  having  a 
deed  purporting  to  invest  him  with  the  fee  is  presumed  in 
law  to  be  tha  owner  tfntil  the  contrary  is  shown.  Brooks 
V.  Bruyn,  18  111.  539.  In  trespass  to  real  estate  possession 
alone  by  the  phiintiff  is  sufficient  proof  of  title  where  no 
effort  is  made  by  the  defendant  to  show  an  adverse  title  to 
that  of  the  plaintiff.  City  of  Chicago  v.  McGraw,  75  111.  566. 
The  appellee  therefore  was  properly  allowed  to  offer  proof 
of  injuries  to  the  freehold.  The  room  used  as  a  butcher 
shop  was  not  during  all  the  time  in  question  in  the  posses- 
sion of  appellee.  Her  husband  occupied  it  as  a  butcher 
shop  a  portion  of  the  time,  .paying  her  no  rent  and  being  liable 
for  none,  and  it  was  also  rented  for  another  period  of  time  to 
one  Gribe.  The  position  of  the  appellant  that  the  appellee 
could  not  be  allowed  damages  for  an  injury  to  the  posses- 
sion of  that  room  while  occupied  by  Gribe  is  correct.    The 
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Circuit  Court  so  distinctly  held  when  passing  upon  an  ob- 
jection to  the  testimony  of  Gribe.  The  objection  to  the 
testimony  in  this  respect  Ayas  not  made  until  the  witness 
had  testified  about  such  damages.  The  court  held  it  was 
improper,  so  advised  the  jury  orally  and  suggested  to 
counsel  that  the  jury  could  be  further  advised  by  an  in- 
struction. Counsel  for  appellant,  as  the  proper  instruction 
for  this  purpose,  asked  the  following  : 

"  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  the  plaintiff  had  not  had  the  actual  possession  of 
the  butcher  shop  mentioned  in  the  evidence  in  this  case,  dur- 
ing the  time  since  the  erection  of  the  building  of  defendant 
mentioned  in  the  evidence,  then  the  plaintiff  can  not  recover 
for  any  damage  done  to  that  part  of  the  building  of  plaintiff 
known  as  the  butcher  shop  and  cellar  thereunder." 

The  refusal  of  the  court  to  give  the  instruction  as  asked 
is  assigned  for  error.  It  announced  the  law  to  be  that  the 
appellee  could  not  recover  for  any  damages  done  to  that 
part  of  the  building  known  as  the  butcher  shop  and  cellar," 
Avhile  as  we  have  seen  she  was  the  owner  in  fee  and  entitled  to 
recover  for  all  damages  to  the  butcher  shop  and  cellar,  except 
damages  merely  affecting  the  possession.  The  instruction 
was  properly  refused.  The  appellee  claimed,  and  the  evidence 
showed  injury  to  the  wall  and  windows  of  the  butcher  shop 
and  to  the  floor  of  the  cellar,  and  damages  because  of  such 
injury  was  properly  recoverable;  and  there  is  no  reason  to 
suppose  that  the  jury  considered  injury  to  the  use  and  pos- 
session, though  incidentally  mentioned  by  Gribe.  They  were 
advised  by  the  first  instruction  given  for  the  appellee  that 
she  could  recover  damages  to  the  possession  of  such  portion 
of  the  premises  as  was  in  her  possession. 

There  is  a  space  of  ground  thirty-seven  inches  in  width 
between  the  building  of  the  appellee,  and  that  of  the  appel- 
lant, in  which  the  appellee  had  constructed  three  area  ways, 
each  two  feet  deep  and  eighteen  inches  wide.  It  was  proven 
and  not  contradicted  that  the  wall  of  apjiellee's  building 
was  two  feet  within  the  line  of  her  lot.  The  court  refused, 
upon  request  of   the  appellant,  to  instruct  the  jury  that 
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if  they  believed  from  the  evidence  that  these  area  ways 
were  upon  the  land  of  the  appellant,  and  that  the  injury  to 
the  appellee  was  caused  by  water  running  into  the  area 
ways  that  appellee  could  not  recover.  There  was  no  proof 
that  the  appellant  owned  or  claimed  to  own  the  space  of 
ground  within  which  the  areas  were  constructed,  and  for 
that  reason  if  no  other  the  instruction  should  have  been  re- 
fused. The  court  allowed  appellee  to  present  testimony  as 
to  damages  occasioned  to  her  premises  by  water  flowing 
from  the  roof  of  the  appellant's  building  after  the  institution 
of  the  suit,  and  refused  to  instruct  the  jury  "  not  to  take  into 
consideration  damages  which  had  occurred  to  the  property 
after  the  commencement  of  the  suit."  Where  permanent 
structures  are  erected  which  result  in  injury  to  adjacent 
premises,  all  damages  for  such  injury,  past  and  prospective, 
may  be  recovered  in  a  single  suit.  C.  &  N.  W.  Ey.  Co.  v. 
Hoag,  90  111.  339;  5  Am.  &  Eng.  Encyc.  of  Law,  20. 

The  evidence  as  to  the  amount  of  the  damages  was  con- 
flicting. There  is  suiiicient  testimony  in  the  record  to  sup- 
port the  conclusion  reached  by  the  jury  and  we  do  not  feel 
called  upon  to  disturb  their  finding.  During  the  progress 
of  the  trial  three  members  of  the  jury,  without  the  knowl- 
edge of  the  court  or  of  the  appellee,  visited  and  insi>ected 
the  premises  of  both  the  parties  to  the  suit.  This  miscon- 
duct of  the  jury  was  presented  to  the  Circuit  Court  by  the 
appellant  as  ground  for  a  new  trial.  It  was  brought  to  the 
notice  of  the  court  by  the  aifidavits  of  I.  M.  Gaessler  and 
Charles  S.  Seamen,  two  of  appellant's  employes.  The 
appellee,  over  the  objection  of  the  appellant,  was  permitted 
to  file  counter  affidavits  of  Martin  Hemineger,  one  of  the 
jurors,  and  of  the  appellee  and  her  husband,  Peter  Comp- 
ton, and  of  Charles  Pflueger,  the  agent  of  the  appellant. 
The  facts  thus  elicited  are  that  three  of  the  jurors,  without 
the  knowledge  of  the  appellee,  did  visit  the  premises  during 
the  progress  of  the  trial  and  were  seen  there  by  Gaessler 
and  Seamen,  appellant's  employes,  both  of  whom  were  also 
witnesses  for  the  appellant  before  the  jury.  Gaessler  was 
in  appellant's  building  when  the  jurors  were  there  and  told 
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them  he  was  glad  they  had  come  and  hoped  the  other  jurors 
would  also  come,  while  Seamen  invited  them  to  come  into 
appellant's  office  and  drink  some  beer.  Charles  Pflueger, 
agent  of  the  appellant,  having  gefteral  charge  of  its  busi- 
ness in  Springfield  and  of  this  suit,  saw  a  man  looking  at  the 
premises  and  was  told  by  Seamen,  his  clerk,  that  it  was  one 
of  the  jurors.  Soon  after  this  Pflueger  came  into  the  court 
and  proceeded  with  the  trial  of  the  cause  without  preferring 
complaint  or  expressing  dissatisfaction  because  of  the 
action  of  the  jurors.  After  the  jury  had  retired  to  consider 
of  their  verdict,  Pflueger  informed  Mr.  Keys,  one  of  appel- 
lant's attorneys,  that  a  juror  had  visited  the  premises,  but  no 
complaint  was  made  by  the  agent  or  Mr.  Keys  to  the  court. 
After  the  verdict  was  returned  against  the  appellant  com- 
plaint of  the  irregular  acts  of  the  jurors  was  made  for  the 
first  time  in  a  motion  for  a  new  trial.  It  is  not  shown,  or 
so  far  as  we  are  advised  contended,  that  the  jurors  were 
influenced  by  what  they  saw,  heard  or  learned  while  at  the 
premises.  The  Circuit  Court  held  that  it  was  the  duty  of 
the  appellant,  if  it  desired  to  complain  of  the  conduct  of  the 
jurors,  to  have  done  so  at  the  first  opportunity.  This  ruling 
was,  we  think,  correct,  and  warranted  by  the  facts  before 
the  court.  If  a  party  to  a  cause  wliich  is  upon  trial  is  cog- 
nizant of  an  irregularity  in  the  conduct  of  a  juror  and  does 
not  avail  himself  of  the  first  opportunity  to  advise  the  court 
of  it,  the  right  to  make  it  the  ground  of  complaint  must  be 
held  to  be  waived.  A  party  can  not  in  such  case  remain 
silent,  take  his  chances  of  a  favorable  verdict  and  retain  the 
right  to  bring  it  forward  as  a  ground  for  a  new  trial  if  the 
verdict  is  against  him.  Stampofski  v.  Steffens,  79  111.  303; 
Thompson  on  Trials,  Sec.  2G13. 

We  find  no  reason  requiring  a  reversal  of  the  judgment 
and  it  is  affirmed. 

Judgment  affirmed. 
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Michael  I>uggan  and  Mary  A.  Duggan  ^e^s^ 

V. 

Sa3iuel  M.  Smyser  and  Aaron  H.  Miller. 

Jurisdiction — Appeal  from  Justice  Court  by  One  or  Two  Defendants — 
Trial  in  Circuit  Court — Practice — Appearance  of  Defendant  not  Ap- 
pealing— Abstract  Incomplete — Evidence  Presumed  Sufficient, 

1.  Where,  upon  the  trial  in  the  Circuit  Court  of  a  case  appealed  from 
a  justice  court  by  one  of  two  defendants,  the  other  defendant  appears  in 
person  and  testifies  and  joins  in  the  motion  for  a  new  trial,  he  thereby    • 
waives  the  right  to  object  to  the  jurisdiction  of  the  court  over  his  per- 
son on  the  ground  that  he  had  not  been  summoned. 

2.  Where  an .  alleged  abstract  fails  to  inform  the  court  what  was 
proved,  or  how,  on  either  side,  the  evidence  will  be  presumed  to  be  cem- 
petent  and  sufficient  to  warrant  the  verdict. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Frank  Spitler,  for  appellants. 

Mr.  r.  M.  Harbaugh,  for  appellees. 

Mr.  Justice  Pleasants.  Appellants  are  man  and  wife. 
In  a  suit  brought  against  them  by  the  city  of  Dalton  (for 
violation  of  an  ordinance,  we  suppose)  there  was  a  verdict 
or  finding  against  Michael  only.  He  employed  appellees, 
attorneys  at  law,  to  obtain  or  assist  in  obtaining  a  new  trial ; 
and  to  recover  their  fees  for  professional  services  in  that 
behalf  they  brought  this  suit  before  a  justice  of  the  peace, 
and  obtained  judgment  against  both  the  defendants,  by  de- 
fault. From  that  judgment  Mary  took  an  appeal,  in  which 
Michael  did  not  join,  nor  was  he  summoned  pursuant  to 
Sec.  70  of  Ch.  79  of  the  K.  S.  A  trial  on  appeal  was  had  at 
the  first  term,  in  which  Mary  set  up  the  defense  that  she 
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did  not  employ  the  plaintiffs  nor  authorize  her  husband  to 
employ  them ;  but  a  verdict  was  returned  against  both,  a 
motion  for  a  new  trial  overruled  and  judgment  entered  on 
the  verdict.  From  that  judgment  they  took  this  appeal, 
and  assign  divers  errors. 

We  learn  from  the  argument  that  Mary  seeks  a  reversal 
of  the  judgment  upon  the  merits  of  the  defense  above 
stated,  claiming  that  it  was  fully  established  by  the  evidence, 
and  Michael  upon  the  technical  ground  that  the  Circuit 
Court  had  not  jurisdiction  of  his  person.  As  to  the  latter, 
it  does  not  appear  that  a  motion  for  continuance  was  made, 
or  the  attention  of  the  court  in  any  way  called  to  the  fact 
that  he  had  not  joined  in  the  appeal,  or  that  the  clerk  had 
omitted  to  issue  the  summons  as  prescribed  by  tlie  statute, 
nor  that  the  party  himself  claimed  he  was  not  so  in  court 
as  to  be  subject  to  its  jurisdiction  in  this  case.  On  the 
otlior  hand  it  does  appear  that  he  was  personally  present, 
testified  as  a  witness  for  defendants,  and  actually  joined, 
per  se^  and^ro  se,  in  the  motion  for  a  new  trial  and  in  the 
appeal  from  the  judgment.  We  hold  that  by  thus  appear- 
ing and  proceeding  he  is  estopped  to  claim  that  he  was  not 
properly  in  court.  The  motion  for  a  new  trial  and  the  a}>- 
peal  taken  were  each  a  recognition  of  the  jurisdiction.  We 
know  of  no  special  or  limited  appearance  which  would  give 
the  party  the  right  to  ask  for  a  new  trial  or  for  the  reversal 
of  a  judgment. 

Of  the  case  on  its  merits,  the  competency  of  the  evidence 
admitted,  its  sufficiency  to  suppojrt  the  verdict,  the  propri- 
ety of  the  rulings,  we  are  unable  to  form  any  opinion  with- 
out an  examination  of  the  record.  The  abstract  does  not 
purport  to  set  forth  the  substance  of  the  testimony,  but  only 
such  small  portions  of  it  as  counsel  deemed  material,  and 
that  so  condensed  that  we  can  not  be  sure  it  is  not  charac- 
terized rather  than  presented — counsel's  construction  of  it 
instead  of  the  witness'  statement  itself.  For  the  most  part 
it  is  only  an  index,  many  pages  of  the  record  being  referred 
to  for  the  "  examination  "  or  "  cross-examination  "  of  the 
witness  named,  without  a  word  of  the  testimony.    It  shows 
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appellee  Miller  and  W.  G.  Cochran  as  the  only  witnesses 
for  plaintiffs,  but  not  enough  of  the  testimony  of  Miller  to 
make  a  prima  facie  case,  and  none  whatever  of  Cochran's. 
The  abstract  of  defendant's  evidence  starts  out  as  follows : 

16.  "  Testimony  of  Judge  John  Meeker. 
Commencement  of  the  cross-examination  of  Judge  John 

Meeker. 

17.  Close  of  the  cross-examination  of  Judge  Meeker. 
Commencement  of  the  testimony  of  Michael  Duggan,  as  a 

witness  for  the  defendant,  Mary  A.  Duggan. 

IS.  Continuation  of  the.  testimony  of  Michael  Duggan, 
in  which  he  sets  out  the  contract  fully,  but  in  no  way  con- 
nects the  defendant,  Mary  A.  Duggan,  with  it." 

The  only  objection  to  evidence  offered  in  the  case  is  thus 
shown : 

"Cross-examination.  Mrs.  Duggan  denies  that  Michael 
Duggan  had  been  her  agent  for  the  transaction  of  business 
within  the  last  two  years. 

24.  In  lines  one  to  thirteen,  inclusive,  Mrs.  Duggan  is 
asked  numerous  questions  about  bringing  a  railroad  suit. 
In  line  fourteen  her  counsel  objects  and  objection  is  over- 
ruled by  the  court,  to  which  ruling  she  then  and  there 
excepts."  We  may  suppose  that  these  questions  were  in- 
tended to  show  that  Avithin  two  years  she  had  author- 
ized him  to  employ  attorneys  for  her  or  had  ratified  his 
employment  of  them;  but  nothing  more  than  is  above  stated 
appears. 

Where  a  paper  filed  as  an  abstract  on  its  face  purports 
and  appears  to  be  a  condensed  statement  of  tlie  contents  of 
the  transcript,  but  is  thought  by  the  ai)pellee  or  defendant  in 
error  to  be  defective  by  reason  of  inaccuracies  or  omissions, 
he  should  call  the  attention  of  the  court  to  them  by  some 
other  paper  filed,  if  he  would  avoid  their  effect;  in  other 
words,  he  may  and  should  present  amendments,  but  is  not 
bound  to  furnish  the  original  abstract.  The  abstract,  so 
called,  furnished  by  appellants  in  tliis  case,  in  our  opinion, 
is  not  amendable  as  to  the  evidence.  A  substitute,  entirely 
independent  and  regardless  of  this  paper,  is  required  in 
order  to  comply  with  the  rule.    Because  it  does  not  inform 
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US  what  was  proved  or  how,  on  either  side,  we  must  pre- 
sume the  evidence  was  competent  and  sufficient  to  warrant 
the  verdict. 

The  instructions,  given  orally  by  consent  of  the  parties, 
are  spoken  of  in  the  argument  as  an  address  by  the  court  in 
behalf  of  the  plaintiffs.  But  they  are  fully  set  out  in  the 
abstract,  and  show  for  themselves  how  unjust  as  well  as  dis- 
respectful is  the  language  thus  applied  to  them.  The  only 
error  in  them  specifically  alleged  is  the  statement  that  if 
the  jury  should  find  from  the  evidence  that  only  one  of  the 
defendants  was  liable  they  should  return  a  verdict  in  favor 
of  both,  which  is  said  to  be  not  the  law  as  to  cases  originat- 
ing in  a  justice's  court.  E.  S.  Chap.  79,  Sec.  36.  We  do  not 
see  how  that  error  could  have  prejudiced  the  defendants. 

For  the  reasons  stated  the  judgment  ^^'ill  be  affirmed. 

Judgment  affirmed. 


Joseph  W.  Smith 

V. 

Marie  L.  Henry. 


Breach  of  Promise  to  Marry — For  Work  and  Labor— Evidence — In- 
struction. 

In  an  action  of  assumpsit  brought  by  appellee  against  appellant  on  an 
aUeged  promise  to  marry  and  for  work  and  labor,  this  court  liolds  that 
the  evidence  justified  a  verdict  for  the  plaintiff  on  both  items,  and  that 
the  errors  in  the  instructions  and  the  admission  of  evidence,  if  any,  were 
trivial  and  unworthy  of  consideration. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Douglas  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Messrs.  Craig  &  Craig  and  P.  M.  Moore,  for  appellant. 
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Messrs.  Hokaoe  S.  Clark  and  C.  W.  "Wolverton,  for  ap- 
pellee. 

Mr.  Justice  Pleasants.  This  was  an  action  of  assumpsit 
brought  by  appellee  against  appellant  on  a  promise  to  marry 
and  for  work  and  labor.  A  trial  by  jury  under  the  general 
issue  resulted  in  a  verdict  for  plaintiff  for  $4,601.45,  of  which 
$1,101.45  was  for  wages.  The  court  overruled  defendant's 
motion  to  jot  it  aside,  and  rendered  judgment  for  the  plaint- 
iff for  the  amount  so  found. 

Appellant  was  a  large  farmer  and  stock  raiser,  employ^ 
ing  from  three  to  fifteen  hands,  and  worth,  as  the  evidence 
tends  to  show,  $30,000  or  more  over  and  above  all  his 
indebtedness.  He  had  been  twice  married,  was  divorced 
from  his  first  wife,  by  whom  he  had  a  daughter,  his  only 
child  and  still  with  her  mother,  and  his  second  wife  was  liv- 
ing apart  from  him.  Appellee  had  never  been  married ;  was 
about  thirty-five  years  of  age  when  she  went  into  the  serv- 
ice of  appellant,  of  fair  education,  and  though  raised  on  a 
farm,  had  afterward  been  variously  employed  ind  acquii^ed 
some  knowledge  of  business.  At  his  request  she  Avent  from 
Chicago,  where  she  was  then  residing,  to  his  place  in  Doug- 
las County,  on  the  first  Sunday  in  April,  1884.  No  specific 
agreement  as  to  wages  was  then  made,  perhaps  because  it 
was  expected  that  she  would  remain  but  a  short  time.  In 
his  letter  to  her  he  had  said :  "  I  am  in  need  of  a  woman 
right  at  this  time,  have  four  or  five  men  for  about  ten  days, 
thereafter,  two.  Could  you  do  for  a  month  or  so  until  I 
could  pick  up  a  stronger  woman  ?"  She  did  remain,  how- 
ever, until  February  27,  1890,  and  according  to  the  testi- 
mony during  all  that  time  did  an  amount  and  variety  of 
work  that  was  really  remarkable.  It  does  not  appear' that 
there  was  any  other  woman  employed  about  the  house.  In 
addition  to  all  the  cooking,  washing,  ironing  and  chamber 
work,  she  did  appellant's  mending  and  darning,  made  his 
night  shirts,  cut  his  hair  and  trimmed  his  whiskers,  picked 
the  geese  and  filled  and  covered  the  pillows,  often  watered 
the  stock  when  he  was  absent,  in  good  part  did  the  milking, 
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raised  turkeys,  and  in  every  way  she  could  made  herself 
useful.  lie  says  she  was  up  early,  worked  as  hard  as  he 
(and  he  claimed  to  be  uncommonly  industrious)  and  contin- 
ued to  work  after  the  others  were  done.  Besides  tliis  man- 
ual labor,  she  was  charged  with  a  large  measure  of  respon- 
sibility; was  his  housekeeper  and  adviser;  attended  to  the 
management  of  tlie  farm  Avhen  he  was  away  and  to  his  out- 
side business;  drew  checks  and  signed  other  papers  in  his 
name,  and  was  intrusted  with  the  money  for^  household 
expenses,  of  w^hich  she  kept  full  and  accurate  account. 
While  the  going  wages  of  women  hired  by  fanners  was  from 
§2.50  to  §3  per  Aveek,  it  is  clear  from  the  correspondence 
between  these  parties  and  other  evidence  produced,  that 
appellee  was  much  more  than  the  ordinary  employes  who 
receive  such  wages.  It  was  testified  that  ai)pellant  statecl 
he  would  pay  her  $5  per  week,  and  by  a  number  of  witnesses 
that  her  services  were  reasonably  worth  it.  She  claimed 
that  amount.  For  the  money  he  had  given  her  from  time 
to  time,  aggregating  about  $500,  and  of  which  she  had  kept 
an  account  that  was  not  disputed,  the  jury  api)ear  to  have 
given  him  credit,  and  allowed  her  the  balance  according  to 
her  claim,  with  interest  from  the  commencement  of  the  suit. 
If  there  was  talk  between  them  looking  to  their  marriage, 
it  may  help  to  account  for  the  fact  that  she  ceased  to  press 
for  a  specific  agreement  about  Avages,  and  that  fact  may  help 
to  show  there  was  such  an  understanding.  A])pellee  testi- 
fied that  there  was  such  talk  from  the  beginning  of  her 
service;  that  she  did  not  know  he  was  married,  until  some 
time  in  the  summer  of  1884,  when  she  learned  it  from  the 
record  in  his  family  Bible;  that  upon  her  inquiry  of  him 
about  it  he  told  her  he  intended  to  get  a  divorce;  that  he 
promised  to  marry  her  before  that  time,  and  afterward,  and 
after  he  got  his  divorce  (which  it  appears  he  did  get  by  de- 
cree of  the  Circuit  Court  of  Douglas  County  at  its  Novem- 
ber term,  1887),  and  that  on  the  17th  of  October,  1888, 
he  placed  upon  her  finger  an  engagement  ring.  Her  state- 
ment was  the  only  direct  evidence  of  such  a  promise.  Ap- 
pellant admitted  the  giving  of  the  ring  but  denied  that  it 
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was  an  engagement  ring  or  given  as  such,  and  denied  that 
he  ever  promised  to  marry  her,  but  admitted  that  he  had 
kissed  her  many  times;  that  his  intentions  were  then  honest, 
that  perhaps  he  then  loved  her,  and  that  she  often,  told  him 
she  loved  him.  As  tending  to  corroborate  her  and  shoAV  a 
marriage  engagement,  a  number  of  letters  from  him  to  her, 
with  other  evidence,  on  both  sides,  of  their  relations  and 
conduct  toward  each  other,  were  introduced,  which  it  would 
b3  useless  to  consider  in  detail.  It  shows,  what  is  not  de- 
nied, that  they  were  unduly  intimate  from  the  first,  and 
although  not  showing  of  itself  a  promise  of  marriage,  we 
think,  throws  some  light  upon  that  question  and  Avas  proper 
to  be  considered  by  the  jury  in  determining  it. 

Complaint  is  made  of  the  admission  of  three  or  four  facts 
out  of  the  great  mass  as  irrelevant  and  calculated  to  prej- 
udice appellant  in  the  minds  of  the  jurors.  As  far  as  we 
can  gather  from  the  argument,  they  are  the  following  only : 
I^irst.  Appellant  having  stated  that  appellee  sold  turkeys 
she  raised  and  got  the  money,  she  was  asked  by.her  counsel, 
"  Did  he  sell  some  to  beat  you  out  of  this  law  suit  ? "  and 
answered,  "  I  think  he  did."  The  question  was  leading,  if 
not  otherwise  objectionable ;  but  the  abstract.  faUs  to  show 
it  was  objected  to,  and  the  answer  was  of  no  account.  Sec- 
ond. Appellee  was  asked  on  cross-examination  if  he  hadn't 
had  two  wives ;  if  the  Arst  was  not  also  living,  and  if  he 
didn't  have  a  grown  daughter.  It  is  said  this  was  not 
proper  cross-examination,  and  that  the  matter  was  irrelevant 
and  prejudicial.  As  to  this  also  the  abstract  fails  to  show 
any  objection  at  the  time.  We  think  it  was  proper  cross- 
examination,  and  if  it  was  not  the  facts  already  otherwise 
and  properly  appeared  (from  his  letters),  and  therefore  it 
could  do  no  harm.  Third.  A  valentine — coarse  carica- 
ture of  a  woman,  labeled.  "Flatterer,"  and  some  uncom- 
plimentary doggerel — which  appellee  said  she  received 
after  the  commencement  of  the  suit,  in  an  envelope  -ad- 
dressed to  her  in  appellant's  handwriting,  but  which  he 
denied,  was  admitted  over  objection,  and  flourished  by 
counsel,  as  is  said,  before  the  jury  in  argument.  We  think 
the  circumstance  too  trivial  for  serious  consideration. 
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It  is  claimed  that  this  evidence  did  arouse  the  prejudice 
of  the  jury  and  it  controlled  their  finding,  for  otherwise 
they  could  not  have  disregarded,  as  is  assumed,  the  evidence 
of  appellee's  letter  of  December  16,  1882,  and  the  testimony 
of  Mrs.  Jones  and  Mrs.  Ours.  We  can  not  know  that  they 
disregarded  them.  The  jury  may  have  thought  this  evi- 
dence did  not  prove  what  is  claimed  for  it.  In  the  absence 
of  appellant's  letter,  to  w^hich  that  of  appellee  refers  and 
was  a  reply,  the  construction  put  upon  it  by  counsel  may 
not  be  the  true  one.  But  what  is  the  relevancy  of  appel- 
lant's misconduct  in  1882,  if  it  were  clearly  proved,  to  the 
question  whether  appellant  promised,  in  188-i  and  later, 
to  marry  her  ?  If  her  letter  plainly  showed  her  character, 
then  he  had  knowledge  of  it  before  the  alleged  promise,  and 
if  he  in  fact  made  it,  he  can  not  set  up  that  character  as  a 
justification  of  its  breach. 

Finally,  it  is  urged  that  there  was  no  proof  of  the  accept- 
ance by  appellee  of  the  alleged  promise.  She  testified  that 
on  one  occasion  she  offered  to  release  him  from  the  engage- 
ment if  he  would  pay  her  for  her  work ;  that  he  placed  an 
engagement  ring  on  her  finger;  and  all  her  statements 
about  the  promise  plainly  implied  mutuality.  If  the  jury 
believed  that  he  proposed,  they  could  not  sensibly  doubt 
that  she  accepted. 

^o  point  is  suggested  against  the  instructions  given  for 
plaintiff  except  that  they  authorized  the  jury,  in  determin- 
ing whether  there  w^as  a  marriage  contract,  to  "  take  into 
consideration  all  the  evidence  as  well  as  all  the  circumstances, 
as  shown  by  the  proof."  Walmsley  v.  Robinson,  63  HI. 
41,  is  cited  to  show  that  this  was  too  broad.  In  that  case 
the  jury  were  told  that  they  might  "  infer  a  promise  "  from 
particular  circumstances,  severally  mentioned,  among  which 
^vas  "visiting,"  and  the  Supreme  Court  held  that  this 
authorized  the  inference  from  the  circumstance  of  visiting, 
alone,  and  was  too  broad.  We  apprehend,  however,  that 
upon  the  question  of  a  promise  to  marry,  frequent  visits  by 
the  gentleman  to  the  lady  would  be  a  circumstance  proper 
to  be  "  considered,"  in  connection  with  all  others.    The  in- 
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struction  here  clearly  means  all  the  evidence  and  circum- 
stances in  proof  bearing  upon  the  question  to  be  determined, 
and  in  that  meaning  we  thing  it  was  proper. 

It  does  not  appear  that  any  instruction  asked  for  by  the 
defence  was  refused  or  modified.  ,  Those  given  were  much 
more  full  and  particular  than  plaintiff's,  ajid  were  quite  as 
favorable  to  him  as  the  law  and  the  evidence  would  war- 
rant. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


City  of  Bunker  Hill 

V. 

ASHWAY    PeARSOX. 

Municipal  Corporations — Negligence  of^Action  for  Personal  Injury 
Received  through  FaU  on  Sidewalk — Alleged  Defect  in  Sidewalk — De- 
gree of  Care  Required  of  City— Of  Plaintiff— Circumstances  Affecting, 

1.  In  an  action  against  a  city  to  recover  damages  for  an  injury  re- 
ceived by  plaintiff  from  a  faU  upon  a  sidewalk,  alleged  to  have  been 
caused  by  the  negligence  of  defendant  in  cai'ing  for  the  same,  an  in- 
struction that  if  the  plaintiff  had  frequently  used  and  passed  over  the 
crossing  before  the  injury  and  by  using  reasonable  prudence  could 
have  avoided  the  fall  she  would  not  be  entitled  to  recover,  was  prop- 
erly refused. 

2.  An  instruction  that  if  the  crossing  was  on  a  street  at  a  remote 
part  of  the  city  and  but  Uttle  used,  then  less  care  would  be  required 
of  the  defendant  in  keeping  it  in  good  repair,  was  properly  refused. 
Ordinary  care  is  required  in  all  cases,  but  the  facts  stated  might  be 
considered  by  the  jury  in  determining  whether  that  degree  of  care  was 
exercised  by  the  city. 

8.  An  instruction  that  if  the  crossing  was  necessarily  more  dangerous 
than  the  ordinary  sidewalks  and  crossings,  and  if  plaintiff  knew  or 
ought  to  have  known  that  fact,  then  the  law  required  her  to  use  more 
than  ordinary  care  to  avoid  injury,  was  properly  refused. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  J.  A.  Cbeighton,  Judge,  presiding. 
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Messrs.  C.  A.  Walkee,  Chaeles  S.  Ricuaeds  and  E.  W. 
IIayes,  for  appellant. 

Messrs.  L.  P.  Peebles,  A.  N.  Yancey  and  Thomas  Eina- 
KER,  for  appellee. 

Mr.  Justice  Pleasants.  Appellee  recovered  judgment 
on  a  verdict  for  $1,250  damages  for  personal  injury  by  a  fall 
on  a  street  of  appellant,  on  November  22,  1890.  She  was 
then  fifty-seven  years  of  age,  but  in  ordinarily  good  condi- 
tion physically,  making  her  living  as  a  laundress,  and  claimed 
that  by  the  fall,  besides  other  injuries  received,  her  right 
arm  was  permanently  paralyzed  and  rendered  useless  for 
work.  The  place  was  a  crossing  laid  over  a  drain  or  gutter 
some  fourteen  inches  in  depth  at  the  intersection  of  two 
streets,  and  made  of  three  two-inch  pine  boards  which  were 
,  unsupported  for  a  distance  of  seven  feet  or  more — the  sup- 
port formerly  under  it  having  been  washed  out  some  weeks 
before.  It  was  claimed  that  the  middle  board,  by  reason 
of  a  crack  therein  or  some  other  weakness  and  for  want  of 
proper  support,  would  sag  under  the  weight  of  a  person 
stepping  upon  it,  at  and  near  the  middle  of  the  span,  but 
spring  back  suddenly  Avhen  the  weight  was  removed;  that 
it  so  sagged  under  plaintiff,  and  by  the  return  spring  caught 
her  foot  between  it  and  the  outer  board  as  she  stepped  with 
the  other  upon  the  latter — causing  her  to  fall  on  her  face 
and  right  side. 

A  large  amount  of  evidence  was  introduced  by  each  side 
touching  the  questions  of  fact  involved — the  existence, 
character  and  extent  of  the  alleged  defect  in  the  walk,  the 
notice  thereof  to  the  city  authorities,  both  actual  and  con- 
structive, the  care  or  negligence  of  the  respective  parties, 
and  the  injury  and  damage  to  the  plaintiff — upon  most  of 
which  there  was  more  or  less  of  conflict.  Besides  tlie  claim 
that  the  verdict  was  against  the  evidence,  it  is  urged  that 
the  court  erred  in  refusing  to  allow  an  alderman  who  was 
shown  to  have  had  quite  a  large  experience  in  the  use  of 
pine  boards  for  various  purposes  to  state  whether  in  his 
opinion  "  a  pine  plank  of  that  description  or  character  would 
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be  likely  to  spring  fourteen  inches  down,"  and  in  the  mat- 
ter of  instructions.  All  of  the  witnesses  as  to  tlie  sagging 
stated  the  extent  of  it  according  to  their  best  judgment 
from  actual  observation,  and  only  one  put  it  at  fourteen 
inches — the  depth  of  the  gutter.  The  question  excluded 
called  for  a  categorical  answer.  Had  the  witnesses  answered 
negatively  it  would  have  amounted  to  nothing,  since  a  sag- 
ging of  thirteen  inches  or  less  would  have  served  the  plaint- 
iflPs  purpose  quite  as  well.  The  ruling,  therefore,  if  erro- 
neous, deprived  the  defendant  of  no  material  advantage. 
But  we  think  the  subject  was  not  a  proper  one  for  such 
testimony,  and  the  ruling  was  right.  Seven  instructions 
were  given  for  plaintiff,  in  neither  of  which  does  the  argu- 
ment suggest  a  fault.  Eleven  were  given  for  defendant 
precisely  as  asked;  three  others,  with  modifications  that  are 
not  complained  of,  and  eight  others,  set  out  in  the  abstract 
by  themselves  and  numbered  respectively  from  1  to  8,  were 
refused.  Counsel  say,  generally,  that  this  refusal,  as  to  all, 
was  error,  but  call  atte'!ntion  particularly  only  to  the  first, 
third,  fourth,  fifth  and  eighth. 

The  first  affirms  that  if  plaintiff  had  frequently  used  and 
passed  over  the  crossing  before  the  injury,  and  by  using 
reasonable  prudence  could  have  avoided  the  fall,  she  would 
not  be  entitled  to  recover.  This  instruction  is  often  asked 
and  sometimes  given  in  cases  of  this  kind,  but  improperly, 
in  our  opinion.  She  could  have  avoided  the  fall  by  avoiding 
the  crossing  or  by  walking  only  on  the  outer  plank,  and 
though  either  course  might  have  been  reasonably  prudent, 
it  would  not  certainly  follow  that  in  what  she  actually  did 
she  did  not  use  ordinary  care,  which  was  the  question  before 
the  jury.  The  third  declares  that  if  the  crossing  was  on  "  a 
street  at  a  remote  part  of  the  city  and  but  little  used  by  the 
general  public,  then  the  law  would  not  require  of  the  city 
authorities  that  degree  of  care  and  diligence  in  the  keeping 
of  the  same  in  good  repair  as  it  does  to  keep  the  more  pub- 
lic and  frequently  used  streets  and  crossings  in  repair." 
We  understand  that  the  law  requires  ordinary  care  as  to  all 
the  streets  and  crossings,  though  how  much  care  will  amount 
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to  that  degree  must  depend  upon  the  circumstances,  and  is  a 
question  for  the  jury.  Had  the  instruction  stated  that  the 
circumstances  mentioned  were  proper  to  be  considered  by, 
the  jury  in  determining  whether  the  city  authorities  had 
used  ordinary  care  in  reference  to  this  crossing,  it  should 
have  been  given ;  but  as  asked,  was  rightly  refused.  A  like 
error  appears  in  the  fourth,  as  to  the  degree  of  care  required 
of  plaintiff.  It  holds  that  if  this  crossing  "  was  necessarily 
more  dangerous  than  the  ordinary  sidewalks  and  crossings," 
and  she  knew  or  ought  to  have  known  it,  "  then  the  law 
requires  her  to  use  more  than  ordinary  prudence  to  avoid 
injury,  and  if  she  failed  to  do  so,  she  can  not  recover  in  this 
case."  The  law  may  have  required  of  her  more  care  than  it 
would  if  she  did  not  know  the  unusual  danger,  but  no  more 
than  ordinary  care  in  either — which  was  defined  in  another 
instruction  that  was  given  (the  second  of  defendant's  modi- 
fied) as  "  that  degree  of  care  and  caution  which  might  rea- 
sonably be  expected  from  an  ordinarily  prudent  and  cautious 
person  under  the  circumstances  su7*rounding  the  jylaintiff  at 
the  time  of  t?ie  alleged  injxiryP  Her  knowledge  of  the 
unusual  danger  was  among  those  circumstances,  and  had  a 
legal  ojx^ration  and  effect  like  that  of  the  remoteness  of  the 
street  mentioned  in  the  refused  instruction  last  above  con- 
sidered, but  no  more  or  other. 

The  fifth  opened  with  the  statement  that  the  jury  were 
"  not  at  liberty  to  render  a  verdict  for  the  plaintiff  in  this 
case  because  she  is  a  woman,  or  on  account  of  her  age,  or 
because  she  met  with  an  accident  in  passing  over  a  crossing 
that  belonged  to  the  defendant."  This  is  certainly  sound  law ; 
but  we  are  unwilling  to  be  understood'  as  assuming  that  the 
withholding  of  its  statement  from  the  jury  could  by  possi- 
bility have  prejudiced  the  case  of  the  defendant,  and  rather 
think  that  the  giving  of  it  might  have  prejudiced  both  the 
court  and  the  defendant.  What  followed  it  had  been  f ulb'- 
and  clearly  given  in  instructions  for  each  party.  The  eighth 
also  contained  nothing  more. 

Finding  no  material  error  in  the  record  of  the  rulings  and 
that  the  verdict  was  sufficiently  supported  by  the  emlence, 
the  judgment  will  be  affirmed.  Judgment  affirmed. 
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Luke  O^Keilly  et  al, 

V. 

Daniel  Lyons  et  al. 

Practice— Dismissai  of  Suit  as  to  One  Party  after  Filing  of  Set-off, 

1.  Jurisdiction  of  the  person  of  a  defendant  is  not  necessary  in  order 
to  allow  a  nol.  pros,  of  a  suit  against  him. 

2.  Upon  the  case  presented,  leave  was  properly  given  plaintiffs  to 
dismiss  their  suit  as  to  one  of  the  defendants,  although  he  had  filed  a  set- 
off. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County; 
the  Hon.  J.  F.  Hughes,  Judge,  presiding. 

Mr.  L.  O'Eeilly,  for  appellants. 

Ko  appearance  for  appellees. 

Per  Curiam,  Appellees  failed  to  file  a  brief  in  this  case. 
TVe  have  nevertheless  looked  into  the  record  from  which  it 
appears  to  have  been  brought  by  them  before  a  justice  of 
the  peace,  against  appellants,  who  are  husband  and  wife, 
jointly  with  their  son  and  daughter,  both  single  and  adult, 
residing  with  them,  on  an  account  for  groceries  and  other 
goods  purchased  for  use  in  the  family.  In  the  Circuit  Court 
on  appeal,  at  the  first  term,  it  was  dismissed  by  plaintiffs, 
on  leave  of  the  court,  as  to  the  son  and  daughter,  and  judg- 
ment was  rendered  on  a  verdict  for  $15  against  these  appel- 
lants. The  transcript  includes  two  bills  of  exceptions;  of 
which  the  first  shows  only  the  allowance  of  the  dismissal 
as  to  John  W.  O'Eeilly,  and  the  second  only  the  overruling 
of  the  motion  for  a  new  trial.  Because  John  W.  O'Eeilly 
neither  joined  in  the  appeal,  nor  was  summoned  pursuant  to 
Sec.  70,  Chap.  79  of  the  E.  S.,  nor  in  any  way  appeared  as  a 
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defendant,  it  is  gravely  argued  on  principle,  for  want  of  ju- 
risdiction of  his  person,  and  from  the  statute  referred  to, 
that  it  was  error  to  allow  the  dismissal  as  to  him.  If  it  was, 
it  is  not  very  clearly  shown  bj"  this  record  how  it  could 
have  hurt  these  appellants.  But  we  have  never  understood 
that  jurisdiction  of  the  person  of  a  defendant  was  neces- 
sary in  order  to  allow  a  noLpros.  of  the  suit  against  him. 
Even  in  a  criminal  case,  where  tlie  defendant  stands  on  all  his 
rights,  we  have  never  heard  of  one's  complaining  of  such 
action,  on  the  ground  that  he  was  neither  in  jail  nor  out  on 
bail.  It  is  true  that  one  must  get  hold  before  he  can  let 
go.  A  noL  pros,^  however,  dismisses,  not  the  defendant  of 
Avhom  the  court  may  not  have  jurisdiction,  but  the  suit  or 
proceeding  of  which  it  has.  The  section  of  the  statute  re- 
ferred to  provides  that  "  when  an  appeal  shall  be  taken  by 
one  of  several  parties  from  the  judgment  of  a  justice  of  the 
peace,  the  clerk  of  the  court  shall  issue  a  summons  against 
the  other  parties,  notifying  theni  of  the  appeal  in  said  court 
and  requiring  them  to  appear  and  abide  by  and  perform  the 
judgment  of  the  court  in  the  premises;  which  simmions 
shall  be  served  as  other  process  issued  in  appeal  cases;  and 
in  case  such  summons  shall  be  returned  that  pailies  are  not 
found,  the  cause  shall,  at  the  first  term  of  the  court,  be  con- 
tinued. *  *  *  It  is  quite  obvious  that  this  provision 
was  intended  to  apply  only  where  the  appellee  is  seeking 
judgment  against  the  parties  who  have  not  joined  in  the 
appeal,  q.nd  is  not  at  all  inconsistent  with  Sec.  39  of  the 
same  chapter,  which  declares  that  "  the  plaintiff  may,  at 
any  time  before  final  judgment,  at  his  own  costs,  dismiss  as 
to  any  one  or  more  defendants."  For  a  further  reason  why 
this  disixiissal  should  not  have  been  allowed,  it  is  said  that 
John  W.  O'Keilly  had  filed  in  the  justice's  court,  by  way 
of  set-off,  a  claim  for  professional  services  rendered  by  him 
individually  for  one  of  the  plaintiffs;  and  that  therefore  it 
was  forbidden  by  Sec.  31  of  the  Practice  Act.  That  act 
applies  to  suits  commenced  in  the  Circuit  Court,  and  Sec. 
31  provides  that  "  where  a  plea  or  notice  of  set-off  shall  have 
been  interposed,  the  plaintiff  shall  not  be  permitted  to  dis- 
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miss  his  suit  without  the  consent  of  the  defendant,  or  leave 
of  the  court/'  In  this  case  such  leave  was  given,  and  very 
properly  as  it  would- seem,  since  the  claim  on  its  face  was 
not  a  legal  set-off  against  that  of  plaintiffs.  If  there  was 
any  evidence  tending  to  remove  the  apparent  objection  for 
want  of  mutuality,  the  record  does  not  show  it.  The  mo- 
tion for  a  new  trial  was  based  on  an  affidavit  of  John  W. 
O'ReiUy,  setting  forth  as  facts  what  he  must  have  known 
before  the  trial  and  should  have  testified  to  if  he  did  not, 
and  also  upon  the  usual  allegations  that  the  court  erred  in 
its  rulings  on  the  admission  of  evidence  and  in  the  matter 
of  instructions;  and  that  the  verdict  was  unwarranted.  But 
what  the  evidence  was,  or  what  the  rulings  of  the  court, 
further  than  as  above  stated,  we  are  not  informed.  They 
are  not  contained  in  any  bill  of  exceptions. 

There  is  improperly  incorporated  into  the  record  what 
puq>orts  to  be  a  copy  of  a  transcript  of  the  notes  of  the 
official  reporter  certified  by  him,  interspersed  with  what 
appear  to  be  observations,  in  parenthesis,  of  Luke  O'Reilly 
as  a  party,  witness  and  attorney,  charging  appellees  and 
their  witnesses  with  perjury  and  the  judge  in  terms  with 
incom]X3tence  or  bias.  And  the  paper  filed  as  an  argument 
is  no  better  and  but  little  more  than  repetition  of  these 
charges,  which  is  in  flagrant  violation  of  the  rules  of  this 
court  and  of  propriety.  We  therefore  think  it  due  to 
the  other  attorney,  whose  name  appears  appended  to  it,  to 
disclaim  all  suspicion  that  he  authorized  it,  with  any  knowl- 
edge of  the  substance  or  style  of  that  paper. 

The  copy  of  the  reporter's  notes  should  be  stricken  from 
the  record,  and  the  argument  from  the  files,  and  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 
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''''-^  John  W.  Pitts 

V. 

Elizabeth  J.  Looby. 

Real  Property — Damages  by  Cutting  Trees — Evidence  as  to  Otmership 
of  Land — Jurisdiction  of  Justice  of  the  Peace — Of  Appellate  Court, 

1.  In  an  action  brought  to  recover  damages  to  real  estate  by  cutting 
trees  thereon,  where  tlie  defense  was  that  the  land  did  not  belong  to  the 
plaintiff,  this  court  holds  that  the  evidence  justified  a  finding  by  the 
jury  in  favor  of  plaintiff. 

2.  A  jiLstice  may  try  a  case  for  injury  to  real  property,  where  the 
damages  do  not  exceed  $200,  although  the  defense  may  sec  up  that  the 
plaintiff  has  no  interest  in  the  real  property  injured. 

8.  A  freehold  is  not  involved,  within  the  meaning  of  the  statute  de- 
fining the  jurisdiction  of  the  Appellate  Court,  where  the  primary  object 
of  the  suit  is  the  recovery  of  pecuniary  damages  and  where  the  suit 
can  not  result  in  one  party^s  gaining  and  the  other  losing  the  estate. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Menard  County;  the 
Hon.  Cykus  Epler,  Judge,  presiding. 

Messrs.  Blane  &  Blane  and  L.  A.  Wnipp,  for  aj^pcUant. 

Messrs.  N.  W.  Bkonson  and  Cuakles  Xusbaum,  for  ap- 
pellee. 

Mr.  Justice  Pleasants.  Appellee  brought  this  suit  against 
api)ellant  before  a  justice  of  the  i^ace  for  alleged  injury  to 
her  real  estate  by  cutting  down  and  removing  trees  standing 
thereon.  On  appeal  she  obtained  judgment  upon  a  verdict 
for  $33.20,  which  the  court  refused  to  set  aside. 

Appellant  admitted  the  cutting  and  removing  of  the 
trees  as  charged,  but  denied  that  appellee  had  such  posses- 
sion of  the  locitrS  as  would  entitle  her  to  maintain  this  ac- 
tion. The  parties  respectively  owned  what  they  su])i)osed 
to  be  adjoining  tracts,  which  were  parcels  of  a  larger  tract 
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including  also  other  land  foraierly  belonging  to  Wesley 
Whipp.  Appellee  claimed  under  a  deed  from  him  to  her 
uncle,  Robert  IJoyer,  executed  in  December,  1837.  In  1861, 
after  Whipp's  death,  partition  proceedings  were  instituted, 
in  the  course  of  which  his  remaining  laiid  was  sold  by  the 
master  in  chancery  to  Milam  Alkire,  under  whom  appellant 
.claimed.  Appellee's  tract  was  in  the  shape  of  a  triangle, 
beginning  at  a  point  designated  as  "  at  a  corner  of  "William 
Engles',  a  few  rods  from  a  brook,  which  corner  is  thus  de- 
scribed, viz.:  a  post,  having  a  hickory  fourteen  inches  diam- 
eter, bearing  south  eighty -five  and  one-half  degrees  east, 
distant  thirty-one  links,"  and  running  thence  almost  due 
east  twenty-three  and  thirty-five  one-hundredths  chains  to 
a  post  located  by  reference  to  a  bearing  hickory,  thence  a 
little  west  of  south  twenty  chains  to  a  post  located  in  like 
manner  and  thence  northwest  to  the  place  of  beginning, 
containing  twenty-two  and  sixty-nine  one-hundredths  acres. 
Appellant's  tract  contained  three  and  seventy  one-hun- 
dredths acres,  in  the  form  of  a  right-angled  triangle,  of  which 
the  hypothenuse  was,  until  quite  recently,  understood  by 
the  parties  to  be  the  line  last  mentioned — the  dividing  line 
between  them.  A  survey  made  by  a  son  of  Alkire  in 
1889,  without  the  knowledge  of  appellee,  put  the  start- 
ing point  of  her  tract  three  rods  further  east  and  cut  off 
from  the  southwest  side,  along  its  whole  length,  as  pre- 
viously understood,  a  strip  of  just  that  width.  Thereupon 
appellant  obtained  from  Alkire  a  deed  of  that  part  of  this 
strip  which  was  in  front  of  his  tract,  and  on  it  did  the  cut- 
ting complained  of.  This  strip  and  the  land  adjoining  on 
both  sides  was  timber  land.  It  is  probable  there  was  no 
fence  between  the  tracts  of  these  parties  until  within  the 
period  of  twenty  years  next  before  this  suit  was  brought. 
But  as  far  back  as  1864  one  Adams,  then  owning  the  land  ad- 
joining appellant's  on  the  south,  and  like  his  understood  to 
be  abutting  on  the  Boyer  tract,  built  his  fence  on  the  line 
now  claimed  by  appellee;  and  appellant,  some  years  after  he 
became  the  owner  of  his,  and  but  little  less  than  twent  v  be- 
fore  the  commencement  of  the  suit,  built  his  fence  by  a  con- 
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tinuation  of  that  of  Adams,  on  the  same  line.  Deal  and 
Hughes,  owning  next  to  him  on  the  north,  so  fenced  theirs. 
All  of  these  parties,  for  more  than  twenty  years  before  and 
until  the  survey  in  1880,  recognized  this  line  as  the  true 
boundary  of  their  respective  lands.  They  also  well  under- 
stood that  Boyer  claimed  the  adjoining  land  on  the  other 
side  of  it;  that  he  claimed  by  virtue  of  a  deed,  and  that 
under  that  claim  he  cut  timl)er  for  fuel,  posts  and  rails  in- 
differently over  the  tract  claimed.  Perhaps  it  is  not  clear 
that  any  was  cut  twenty  years  before  the  suit,  on  this  strip, 
but  from  appellant's  own  statement  of  his  understanding  it 
is  certain  that  he  would  not  have  questioned  Boyer's  right 
if  he  had  seen  him  cut  every  tree  on  it.  lie  had  himself 
marked  the  division  line  between  them  as  he  understood  it, 
by  the  erection  of  his  fence,  and  distinctly  acquiesced  in 
Boyer's  known  claim  to  the  land  on  the  other  side  up  to 
that  line.  Boyer  on  his  part  acquiesced  in  that  demarkation, 
vrith  full  knowledge  of  the  fence  and  of  the  line  it  indicated. 
He  and  his  successors  claimed  to  that  fence  and  disclaimed 
as  to  all  bevond  it. 

If  this  was  the  true  line  of  Boyer's  land,  according  to  his 
deed,  then  any  appropriiite  use,  openly  and  notoriously 
made,  of  any  part  of  the  tract  therein  described,  was  suffi- 
cient possession  of  the  strip  in  dispute  to  support  this  action; 
and  it  is  not  denied  that  from  time  to  time  for  many  years 
up  to  the  time  of  the  late  survey,  Boyer  and  his  successors 
exclusively,  openly  and  as  proprietors,  cut  timber  from  that 
tract  for  fuel,  posts  and  rails.  And  if  it  was  not  the  true 
line,  yet  if  he  and  appellant  were  adjacent  owners  their  pos- 
itive acquiescence  in  it  as  the  division  line  would  make  it 
such  as  between  them  and  their  respective  privies  in  estate. 
City  of  Bloomington  v.  Cemetery  Association,  12C  111.  221 ; 
Fisher  v.  Bennehoff,  121  111.  437-8 ;  Bauer  v.  Gottmanhau- 
sen,  65  111.  503-4 ;  and  authorities  in  those  cases  cited. 

We  think  there  was  some  evidence  that  it  was  the  true 
line,  and  perhaps  more  that  they  were  adjacent  owners. 
They  themselves  understood  they  were,  claimed  to  be  so 
and  acted  accordingly.    Why  was  not  that  sufficient,  ^/•iTTia 
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facie  J  as  between  them  ?  We  recall  nothing  in  the  case  that 
would  even  seem  to  be  to  the  contrary,  except  the  fact  that 
Milan  Alkire,  who  had  formerly  owned  the  adjacent  land 
all  along  the  line  and  had  conveyed  to  appellant  the  parcel 
he  had  claimed,  after  the  late  survey  made  to  him  a  deed  of 
the  strip  in  dispute.  But  as  against  appellee  that  transac- 
tion was  res  inter  alios ^  and  not  competent  to  prove  that 
Alkire  owned  it.  And  while*  the  survey  of  1889  changed 
the  boundary  line  of  her  land,  it  also  entirely  failed  to  show 
an  intervening  owner — being  incomplete  without  further 
proof  that  the  southwestern  line  .of  the  Boyer  tract,  Avher- 
ever  it  was,  was  not  made  the  northeastern  boundary  of  the 
tract  ])reviously  conveyed  to  appellant.  The  abstract  does 
not  set  forth  that  former  deed  nor  refer  to  it  as  being  in 
the  record.  If  it  did  not  describe  the  land  thereby  con- 
veyed  as  being  bounded  on  the  northwest  by  the  land  of 
Boyer,  why  was  it  not  produced  ?  The  parcels  held  by 
Adams  and  by  Deal  and  Hughes,  on  both  sides  of  appel- 
lant's, were  included  in  the  land  conveyed  to  Alkire  by  the 
master,  and  the  presumption  is  that  he  conveyed  to  them. 
The  J''  also,  like  appellant,  supposed  that  according  to  their 
deeds  their  tnxcts  abutted  on  Boyer's.  Neither  of  those 
deeds  was  produced.  If  they  did  not  so  describe  the  lands 
thereby  respectively  conveyed,  then  Alkire  had  reserved  a 
strip  of  timber  between  the  lands  of  other  parties,  nearly 
half  a  mile  in  length  and  only  three  rods  in  width,  on  which 
he  could  hardly  fell  a  tree,  turn  a  wagon  or  make  a  road 
for  twic^  its  value.  It  does  not  appear  that  he  ever  exer- 
cised an  act  of  ownership  over  it,  nor  did  any  witness  ever 
hear  of  his  making  any  claim  to  it,  from  the  date  of  his 
deed  in  1861  to  that  of  the  survey  in  1889. 

From  all  these  circumstances  the  jury  might  well  have 
believed  that  he  conveyed  to  these  parties  respectively  up 
to  the  land  of  Boyer. 

The  survey  of  1889,  made  without  the  authority  or  knowl- 
edge of  appellee,  did  not  bind  her,  and  was  not  conclusive  as 
to  the  line  in  question;  and  if  appellant  and  the  other  parties 
referred  to,  on  one  side,  and  Boyer  on  the  other,  were  adja- 
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cent  owners,  the  fencing  by  them,  acquiesced  in  by  him, 
beginning  when  the  corner  posts  of  Boyer's  land  and  their 
bearing  trees  were  a  quarter  of  a  century  fresher  than  when 
that  survey  was  made,  was  some  evidence  that  the  line  thus 
indicated  was  the  true  line.  It  is  said  in  the  argument  for 
appellant,  in  reph^,  that  the  surveyor  claimed  to  have  found 
the  remains  of  the  hickory  bearing  on  the  starting  corner 
as  described  in  the  deed  to  Boyer,  but  tlie  abstract  contains 
no  such  statement.  However  that  may  be,  we  are  not  dis- 
posed in  the  face  of  this  evidence,  both  as  to  the  actual  locar 
tion  of  the  line  and  the  acquiescence  in  the  line  indicated  by 
appellant's  fence,  to  disturb  the  finding  of  the  jury. 

The  instructions  complained  of  all  relate  to  appellee's 
claim  by  adverse  possession,  under  the  statute  of  limitations. 
On  that  branch  of  the  case  the  evidence  for  plaintiff  below, 
if  any,  was  so  slight  that  we  have  deemed  it  unnecessary  to 
consider  it.  Both  parties,  however,  asked  and  obtained  in- 
structions upon  it.  The  exception  taken  to  those  for  plaint- 
iff is  that  they  do  not  in  terms  require  of  her  proof  of  actual 
possession  under  a  claim  "  hostile  in  its  inception."  We 
think  they  do  substantially  so  require.  Certainly  they 
are  not  inconsistent  with  such  requirement,  and  it  is  in 
terms  stated  in  each  of  those  given  for  the  defendant.  It  is 
further  said  that  these  instructions,  particularly  those  num- 
bered three,  four  and  five  respectively,  assume  that  the  strip 
in  dispute  and  the  land  conceded  to  be  appellee's  were  insepa- 
rable, and  were  likely  to  mislead  the  jury  to  apply  to  the 
former  the  evidence  of  possession  of  the  latter.  Tlie  three 
instructions  referred  to  are  general  and  abstract,  informing 
the  jury  as  to  what  constitutes  adverse  possession  and  how 
it  may  be  proved,  but  make  no  application  to  this  case.  The 
one  following,  numbered  six,  does  refer  expressly  to  "  the 
strip  of  land  in  question  "  and  refers  to  no  other.  All  that 
were  asked  for  defendant  w^ere  given  as  asked,  except  one 
which  required  "  clear  and  affirmative  proof  of  such  facts," 
etc.,  on  the  part  of  plaintiff  and  from  which  the  court  struck 
out  the  words  "  clear  and."  We  see  no  material  error  in 
the  giving  or  modifying  of  instructions. 
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It  is  also  assigned  for  error  that  the  court  overruled 
defendant's  motion  to  dismiss  the  suit  for  want  of  jurisdic- 
tion in  the  justice  of  the  peace  (the  appeal  having  been 
taken  by  plaintiff),  because  the  question  of  title  to  real  estate 
was  raised  by  hun.  The  justice's  transcript,  as  abstracted, 
does  not  show  any  motion  before  him  to  dismiss  the  suit. 
It  shows  that  he  found  for  the  defendant,  who  seems  to  have 
accepted  the  finding ;  and  how  the  Circuit  Court  was  made 
to  know  that  such  a  question  had  been  raised,  we  are  not 
informed.  But  the  action  was  for  damages  "  for  injury  to 
plaintiff's  real  estate."  The  statute  gives  justices  of  the 
peace  jurisdiction  of  such  actions,  without  any  words  of  lim- 
itation or  exception,  other  than  that  the  amount  claimed 
shall  not  exceed  $200  (Sec.  13,  Chap.  79,  Clause  2,  E.  S.);  and 
upon  the  authority  of  Lachman  v.  Deisch,  71  111.  59,  and 
Taylor  v.  Koshetz,  88  111.  479,  this  court  has  heretofore 
declined  to  interjjolate  any  other  by  construction.  C.  &  A. 
E.  K.  Co.  V.  Calkins,  17  HI.  App.  55;  Northrup  v.  Smothers, 
39  111.  App.  588. 

"While  a  justice  of  the  peace  has  no  jurisdiction  of  cases 
involving  the  title  to  real  estate,  it  does  not  follow  that  he 
may  not  decide  a  question  of  title  if  it  arises  in  a  case  of 
which  he  has  jurisdiction.  Thus  if  a  broker  brought  an 
action  upon  a  simple  agreement  to  pay  him  $100  on  his 
procuring  for  the  defendant  a  good  title  to  a  certain  house 
and  lot  for  a  certain  price  within  a  certain  time,  and  the 
defense  set  up  was  that  the  title  of  the  ])roposed  grantor  was 
not  good,  we  apprehend  the  justice  would  be  fully  author- 
ized to  try  and  determine  that  question  so  far  as  it  might  be 
necessary  for  the  determination  of  the  case  before  him. 
The  statute  confers  jurisdiction,  not  by  questions,  but  by 
cases,  and  power  to  try  a  case  necessarily  includes  power  to 
decide  all  questions  properly  arising  in  it.  A  justice  of  the 
peace  can  not  try  a  case  of  which  the  primary  object  is,  or  may 
be  made  by  either  party,  the  establishment  of  title  to  real 
estate  as  between  them — such  as  a  case  of  ejectment  or  tres- 
pass qvm^e  clausnm-^hut  we  think  he  may  try  a  "  case  "  for 
damages,  for  any  "  injury  to  real  property,"  or  against  a  rail- 
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road  company  *'  for  injury  or  damage  to  real  property  caused 
by  setting  tire  to  the  same  by  their  engines  or  otlierwise  *' 
(clause  fourth  of  the  section  above  referred  to),  provided  the 
amount  claimed  does  not  exceed  §200,  and  notwithstanding 
the  defense  set  up  that  plaintiff  has  no  interest  in  the  property 
injured.  The  reason  is,  tliat  in  such  cases  no  proper  issue 
can  be  made  upon  which  any  proper  finding  and  judgment 
would  operate  to  establish  the  title  in  anybody  or  as  against 
anybody.  They  are  not  cases  of  trespass  qna7'e  clausum 
freijlt,  Taylor  v.  Koshetz,  supra.  In  construing  the  statute 
which  excepts  from  the  jurisdiction  of  the  Appellate  Courts 
"  cases  "  in  wliich  a  freehold  is  involved,  the  Supreme  Court 
say :  "  A  freehold  is  never  involved,  within  tlie  meaning 
of  the  statute,  except  where  the  primary  object  of  the  suit 
is  the  recovery  of  a  freehold  estate,  the  title  whereof  is 
directly  put  in  issue,  and  where  the  suit,  if  prosecuted  to  a 
final  determination,  will,  by  virtue  of  the  judgment  or 
decree  rendered  therein,  as  between  the  parties,  result  in  one 
gaining  and  the  other  losing  the  estate."  C,  13.  &  Q.  R.  R. 
Co.  V.  Watson,  105  lU.  222.  Ilere  the  primary  object  was  the 
recovery  of  pecuniary  damages  and  no  such  result  as  above 
stated  could  possibly  follow  its  final  determination. 

If  we  w^ere  persuaded  that  title  Avas  really  im^olved,  we 
should  dismiss  this  appeal  for  want  of  jurisdiction  in  this 
court ;  but  we  are  not,  and  for  the  reasons  indicated  the 
judgment  will  be  aflirmed. 

Judgment  ajfir/jwd. 


TnE  Peoria,   Decatur  &  Evansville  Railw-ay 

Company 

V. 

William  S.  Eice. 

Railroada — Personal  Injuries — Weight  ofErxdence — Mcafnire  ofDarrk- 
ages — Potcer  of  Court  to  Compel  Plaintiff  to  Submit  to  a  Personal 
Examination  by  Surgeons. 
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1.  In  an  action  brought  by  appellee  against  appellant  to  recover 
damages  sustained  by  jumping  off  a  bridge  to  escape  a  train  on 
defendant's  road,  heldy  that  the  evidence  showed  that  the  defendant's 
engineer  was  guilty  of  negligence  and  that  plaintiff  exercised  ordinary 
care.  Two  juries  having  found  an  amoimt  of  damages  commensurate 
with  plaintiff's  claim  that  he  had  been  permanently  injured,  this  court 
declines  to  disturb  the  judgment  on  the  ground  of  excessive  dam- 
ages. 

2.  Upon  the  case  presented,  the  court  below  properly  refused  an  appli- 
cation of  defendant  to  compel  plaintiff  to  submit  to  a  i)ersonal  exami- 
nation by  surgeons  in  the  employ  of  defendant. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Logan  County;  the 
Hon.  Cykus  Epleb,  Judge,  presiding. 

Messrs.  Stevens  &  IIorton  and  Blixn  &  IIoblit,  for 
appellant. 

Messrs.  A.  G.  Jones  and  Beach  &  IIodnett,  for  ap- 
pellee. 

Mr.  Justice  "Wall.  The  appellee  recovered  a  judgment 
against  apixjllant  for  $5,000,  for  injuries  sustained  by  jump- 
ing from  a  bridge  on  appellant's  road.  Ap])ellee  was  a  sec- 
tion foreman  and  vras  directed  to  make  some  repairs  to  the 
bridge.  Knowing  a  freight  train  was  due  to  pass  very  soon 
the  api)ellee  §ent  a  man  to  flag  it.  The  man  went  accord- 
ingly something  over  a  mile  from  the  bridge  and  gave  the 
signal,  but  it  was  not  observed  by  the  engineer  and  the  train 
approached  the  bridge  at  the  usual  speed.  Seeing  that  it 
was  not  likely  to  stop  or  slacken  speed,  the  appellee  and  the 
men  with  him  made  haste  to  adjust  the  part  of  the  bridge 
which  was  being  repaired  and  to  get  the  hand  car  and  the 
materials  thereon  out  of  the  way,  but  the  train  ])ressed  him 
so  closely  that  he  jumped  off  when  near  the  end  of  the  bridge 
and  fell  some  ten  or  twelve  feet,  landing  on  the  stones,  etc., 
below.  He  was  a  very  large  fleshy  man  and  claims  that  he 
was  ruptured  by  the  fall  and  that  he  is  permanently  injured. 

We  have  examined  the  evidence  and  the  printed  argu- 
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ments  with  great  care  and  will  state  briefly  the  conclusions 
reached : 

1st.  The  evidence  supports  the  averment  that  the  injury 
sustained  was  the  direct  result  of  the  nej^ligeuce  of  the  engi- 
neer in  charge  of  the  freight  train. 

2d.  It  sufficiently  appears  that  appellee  was  in  the  exer- 
cise of  ordinary  care,  and  while  it  may  be  that  if  he  had  not 
attempted  to  save  the  hand  car  and  had  either  climbed 
down  the  bridge  timbers  to  the  ground  or  had  clung  to  the 
end  of  the  cap,  he  would  have  been  uninjured,  yet  he  acted 
as  most  men  of  ordinary  nerve  and  judgment  would  have 
done  under  the  circumstances. 

3d.    Appellee  and  the  engineer  were  not  fellow-servants. 

It  follows  that  the  appellant  was  liable  and  the  only 
question  of  fact  which  is  really  troublesome  is  as  to  the 
measure  of  damages.  The  case  has  twice  been  tried.  On  the 
first  trial  the  i)laintiff  recovered  a  verdict  for  five  thousand 
dollars.  On  the  second  trial  the  verdict  was  for  eight  thou- 
sand dollars,  of  which,  upon  the  suggestion  of  the  court,  the 
plaintiff  remitted  three  thousand,  and  thereupon  the  court 
overruled  the  motion  for  a  new  trial  and  rendered  the  pres- 
ent judgment.  The  sole  and  only  point  in  dispute  as  to 
this  branch  of  the  case  is  whether  the  plaintifl''s  injury  is 
permanent,  and  this  is  dependent  on  Avhether  it  is  really  a 
case  of  hei'nia.  Medical  testimony  was  submitted  to  the 
jury,  and  it  was  not  harmonious.  The  jury  might  have 
concluded  either  way,  but  if  they  gave  credit  to  the 
plaintiff's  testimony  as  to  his  physical  sensations  and  in- 
ability to  work,  or  to  use  any  muscular  force  in  lifting,  etc., 
they  had  sufficient  reason  to  conclude  there  was  hernia  and 
permanent  disability.  We  find  no  little  difficulty  in  weigh- 
ing the  testimony  and  in  reaching  a  satisfactory  conclusion 
"  from  reading  the  evidence  as  presented  in  the  abstracts,  but 
we  have  no  doubt  that  one  who  could  see  the  witnesses  and 
hear  the  testimony  orally  could  arrive  at  a  conclusion  con- 
fidently believed  to  be  right.  The  plaintiff  is  disabled,  as  he 
says,  or  he  is  putting  off  a  gross  fraud;  after  he  has  t^vice 
obtained  a  verdict  and  the  court  hearing  the  evidence  has 
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permitted  the  second  verdict  to  stand,  less  the  sum  remit- 
ted, we  do  not  feel  disposed  to  interfere  upon  this  point. 
The  court  refused  to  require  the  plaintiff  to  submit  to  a  per- 
sonal examination  by  a  board  of  physicians  named  by 
defendant,  and  this  is  assigned  for  error.  Two  of  the 
physicians  named  had  examined  him  and  he  had  been  i  ex- 
amined by  another  who  was  the  chief  surgeon  of  defendant's 
road.  lie  had  been  examined  at  a  former  term  of  court  on 
the  order  of  the  court  by  two  physicians.  This  application 
was  made  at  the  close  of  plaintiff's  evidence,  and  it  was  pro- 
posed to  conduct  the  examination  by  certain  surgeons 
named  by  defendant.  Manifestly  the  court  was  not  bound 
to  suspend  proceedings  for  such  purpose,  and  as  manifestly, 
it  would 'not  necessarily  compel  the  plaintiff  to  submit  to  an 
examination  by  surgeons  selected  by  the  defendant.  The 
abuse  and  unfairness  possible  under  such  conditions  are  too 
obvious  to  require  comment.  In  Parker  v.  Enslow,  102  111. 
272,  it  was  said  the  court  has  no  power  to  make  or  enforce 
an  order  requiring  a  party  to  submit  to  a  personal  examina- 
tion and  such  has  been  the  ruling  of  many  other  courts;  but 
the  authorities  are  not  in  harmony.  In  C.  &  E.  R.  R.  Co. 
V.  Holland,  122  lU.  4G1,  the  court  said  the  question  need 
not  be  determined  because  there  had  been  ample  examina- 
tion by  three  of  the  defendant's  physicians.  Upon  the 
general  ground  as  held  in  102  111.,  and  for  the  special 
reasons  stated,  we  think  the  court  committed  no  error  in  re- 
fusing the  request  made  by  the  appellant  in  this  instance. 
Counsel  for  appellant  urge  upon  us  that  the  court  erred 
in  giving  instructions  for  the  plaintiff  and  in  refusing 
some  asked  by  defendant.  We  think  the  criticisms  of 
plaintiff's  instructions  are  quite  too  refined  and  technical  and 
they  relate  to  matters  upon  which  we  hold  there  is  so  little 
room  for  debate  that  we  can  not  suppose  the  case  of  defend- 
ant was  thereby  prejudiced;  for  example,  the  supposed  as- 
sumption in  the  first  instruction,  that  plaintiflf  was  neces- 
sarily upon  the  hand  car  and  that  he  was  compelled  to 
jump.  Eeading  the  whole  instruction  we  think  it  does  not 
so  assume. 
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It  is  also  suggested  that  it  assumes  there  was  negligence 
by  the  engineer,  but  upon  reading  it  all  we  find  this  is  not 
assumed  but  stated  hypothetically.  Wo  regard  it  as  not 
necessary  to  state  in  detail  all  the  objections  thus  suggested 
by  counsel.  After  carefully  considering  all  we  find  noth- 
ing substantial.  And  so  of  the  instructions  refused.  We 
find  the  court  gave  all  that  the  case  required,  and  that  the 
essential  parts  of  tliose  refused  so  far  as  proper  to  be  stated 
to  the  jury  are  embraced  in  others  that  were  given. 

Our  conclusion  is  that  there  is  no  such  error  in  the 
record  as  to  require  or  justify  a  reversal  of  the  judgment 
and  it  will  therefore  be  affirmed. 

Judgment  affirynecL 


Hattie  Houck 

V. 

James  F.  Smith  &  Sons. 

Husband  and  Wife— Family  Evpensps— Whether  Wife  Released  bi/ 
Creditor's  Acceptance  of  Husband 8  Note, 

Where  a  husband  and  wife  are  both  liable  imder  the  statute  on  a  debt 
incuiTod  for  expenses  of  the  family,  the  wife  will  not  be  released  from 
liability  by  the  acceptance  by  the  creditor  of  the  individual  note  of  the 
husband  for  the  debt  in  question. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Ford  County ;  the  lion. 
A.  Sa^^iple,  Judge,  presiding. 

Mr.  C.  ^.  Eatmond,  for  appellant. 

Messrs.  Cook  &  Moffett,  for  appellees. 

Mk.  Justice  Boggs.    This  is  an  appeal  from  a  judgment 
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rendered  against  the  appellant  and  Jacob  Ilouck,  her  hus- 
band, upon  the  theory  that  they  were  both  indebted  to  the 
appellees  for  articles  furnished  for  the  use  of  the  family, 
by  force  of  Sec.  15  of  Chap.  68  of  our  statutes,  which 
provides  that  the  "  expenses  of  the  family"  shall  be  charge- 
able upon  the  property  of  both  husband  and  wife.  The 
appellees  were  retail  dealers  in  general  merchandise,  such  as 
is  usually  kept  in  country  stores.  They  had  adopted  a  sys- 
tem of  delivering  to  their  customers  a  book  of  coupons  of 
various  denominations,  for  which  they  took  the  note  of  the 
customer  when  the  book  of  coupons  was  delivered.  These 
coupons  were  receivable  at  the  store  of  the  appellee  in  pay- 
ment for  such  articles  in  their  stock  as  the  customer  might 
desire  to  purchase  and  this  made  the  question  of  whether 
the  articles  furnished  were  such  as  are  properly  within  the 
meaning  of  the  words,  "  expenses  of  the  family,"  somewhat 
difficult  of  determination. 

The  case  was  submitted  to  the  court  without  a  jury  and 
it  was  held  that  the  coupons  were  exchanged  for  articles 
used  in  the  family  of  such  nature  and  character  that  the 
cost  thereof  properly  constituted  the  "  expenses  of  the  fam- 
ily," within  the  meaning  of  those  words  as  used  of  the 
statute.  We  do  not  feel  warranted  in  dissenting  from  this 
conclusion  of  the  circuit  judge.  During  the  period  of  time 
in  question  a  number  of  these  coupon  books,  each  of  the 
total  value  (in  exchange  for  merchandise)  of  $10,  were  de- 
livered to  either  the  husband  or  the  wife.  The  system 
adopted  by  the  appellee  required  that  on  receipt  of  a  coupon 
book  a  note  of  the  customer  should  be  executed  to  the  firm 
for  the  amount  of  the  cou]X)ns  in  the  book.  Such  course 
was  pursued  in  the  course  of  the  dealings  of  the  appellees 
with  the  Houck  family,  and  notes  of  that  character  were 
executed  by  the  appellee  when  she  received  a  book  and  by 
her  husband  when  a  book  was  delivered  to  him.  On  the  6th 
of  January,  1886,  all  these  notes  were  collected  together, 
and  the  husband  of  the  appellee  executed  a  note  to  the  firm 
due  on  the  first  day  of  September  of  the  same  year,  bearing 
eight  per  cent  interest  from  date  for  the  total  amount  of 
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them,  less  some  deductions  for  coupons  not  used,  and  in  this 
note  was  also  included  the  sum  of  $2.45,  being  the  amount 
Of  several  articles  purchased  by  the  husband  of  the  firm  on 
the  21st  day  of  January,  1885,  before  the  adoption  of  the 
coupon  book  system.  Afterward  on  the  6th  day  of  June, 
188G,  Jacob  Houck  received  another  coupon  book,  and  exe- 
cuted his  note  therefor  for  §10,  due  in  sixty  days,  with 
interest  at  a  legal  rate  only  from  date. 

The  judgment  was  for  the  amount  of  these  notes  and 
interest  at  the  rate  of  six  per  cent  per  annum.  It  is  first 
urged  that  the  acceptance  of  the  notes  of  the  husband  by 
the  appellee  is  a  waiver  of  any  right  of  action  that  might 
otherwise  have  existed  ao:ainst  the  wife  bv  force  of  the  stat- 
ute.  Our  statute  creating  a  joint  and  several  liability 
against  both  husband  and  wife  for  the  expenses  of  tlie 
family,  is  a  copy  of  a  like  statute  previously  enacted  in  the 
State  of  Iowa.  .  According  to  a  familiar  principle  appli- 
cable in  such  cases,  we  would  ordinarily  adopt  with  the 
statute,  the  construction  j)laced  upon  it  by  the  Supreme 

Court  of  that  State.     Previous  to  the  enactment   ot  our 

* 

statute,  the  Supreme  Court  of  Iowa  held  that  the  accept- 
ance of  the  individual  note  of  the  husl)and  did  not  release 
the  wife  from  the  liability  imposed  by  the  statute.  Frost 
V.  Parker,  65  Iowa,  158;  Lawrence  v.  Lineman,  24  Iowa, 
80;  Davidson  V.  Beggs,  61  Iowa,  300.  This  is,  we  think,  the 
correct  view.  The  liability  does  not  arise  from  a  promise, 
express  or  implied,  nor  does  it  rest  upon  contract  obliga- 
tion, but  npon  a  statutory  duty  im])osed  upon  those  occu- 
pying the  relation  of  husband  and  v/ife  by  the  law  of  the 
land. 

This  suit  was  commenced  on  the  24th  day  of  February, 
1800.  It  is  claimed  that  the  statute  of  limitations  operated 
to  bar  two  items,  viz.: 

January  21,  1885,  divers  articles $  2.45 

February  2,  1885,  one  coupon  book lO.OO 

These  items  were  both  included  in  the  note  executed  bv 
the  husband,  and  the  act  of  the  husband  in  closing  up  the 
account  by  the  execution  of  his  note  ojxjrated  according  to 
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the  rule  established  by  the  courts  of  Io\ya  to  take  the 
account  out  of  the  statute  of  limitations.  Lawrence  v.  Line- 
man, supra;  Davidson  v.  Biggs,  supra. 

Articles  purchased  under  the  coupon'  system-  were  not  to 
be  paid  for  until  a  book  of  coupons  was  used,  provided  same 
were  used  in  sixtj^  days,  so  that  it  can  not  be  said  that  the  bar 
of  the  statute  was  complete  as  to  th«  item  of  tlie  date  of 
February  2, 1885.  The  evidence  does  not  show  that  the  item 
of  $2.45  was  sold  upon  any  named  terms  of  credit,  and  while 
according  to  the  general  rule  it  might  be  deemed  due  at  once, 
yet  from  the  course  of  dealing  between  the  parties  so  far  as 
it  is  developed  by  the  e\ddence,  it  is  clear  that  the  appel- 
lant did  not  expect  nor  did  the  appellee  intend  to  require 
that  payment  should  be  made  at  once.  We  are  disposed 
to  conclude  that  it  was  in  the  contemplation  of  the  parties 
that  this  item  should  be  paid  at  least  within  sixty  days,  and 
that  being  true  the  bar  of  the  statute  was  not  complete 
when  the  suit  was  begun  as  to  that  item. 

"We  do  not  prefer  at  this  time  to  commit  ourselves  to  the 
doctrine  that  a  husband  or  wife  by  executing  his  or  her  in- 
dividual note  for  an  account  legally  collectible  from  both 
under  the  statute  in  question,  can  continue  the  liability  of 
the  other  without  reference  to  the  operation  of  the  statute 
of  limitations  upon  actions  for  the  recovery  of  claims  stand- 
ing as  open  accounts.  That  question  is  not  now  necessarily 
before  us  for  determination. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Henry  J.  Williams 

V. 

'  Town  of  Hardin. 


Highways^Leaving  Hedge  Trimmings  in  Public  Road—Proceedijigs 
before  Justice  to  Recover  Penalty  for — Practice, 

In  a  proceeding  before  a  justice  of  the  peace  to  recover  the  penalty  for 
leaving  hedge  trimmings  in  a  public  highway  for  more  than  ten  days,  it 
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13  U"inec3ssiry  toprova  an  actual  o'>st  .•notion  of  the  road,  or  that  the  trim- 
mings are  left  in  the  traveled  portion  of  the  road,  nor  does  an  allegation 
in  the  complaint  that  travel  was  obstructed  render  it  necessary  to  prove 
that  fact  to  sustain  a  conviction. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Pike  Countv;  the  Hon. 
0.  J.  ScnoFiELD,  Judge,  presiding. 

Messrs.  W.  E.  Williams  and  Colvin  &  Hess  for  appel- 
lant. 

Messrs.  A.  G.  Crawford  and  I.  J.  Dyer,  for  appellee. 

Mr.  Justice  Wall.  This  was  a  proceeding  originally 
before  a  justice  of  the  peace,  to  recover  a  penalty  under  Sec. 
71,  Chap.  121,  R.  S.,  for  lea\ang  hedge  cuttings  on  a  public 
road  more  than  ten  days.  The  case  was  removed  by  appciil 
to  the  Circuit  Court,  where  a  verdict  was  returned  for  the 
plaintiffs  and  the  penalty  was  assessed  at  three  dollars.  The 
Circuit  Court  denied  a  motion  for  new  trial  and  rendered 
judgment  on  the  verdict — from  which  an  appeal  is  prose- 
cuted to  this  court.  It  is  urged  that  by  the  terms  of  a  com- 
plaint filed  before  the  justice  of  the  peace  recovery  was 
sought  upon  the  ground  that  the  road  had  been  obstructed 
by  reason  of  the  cuttings  being  left  therein — and  therefore 
unless  an  absolute  obstruction  was  proved  there  could  be 
no  recovery.  We  think  the  complaint  is  not  to  be  so  con- 
strued when  it  is  all  taken  together — but  whether  so  or  not 
is  immaterial.  If  upon  the  trial  the  plaintiff  made  out  a 
good  case  under  any  clause  of  Sec.  71  the  verdict  should 
have  been  accordingly,  regardless  of  any  defects  in  the  com- 
plaint. In  such  proceedings  the  allegations  and  counter 
allegations  of  the  parties  are  presumed  to  be  ore  Unus,  A 
written  complaint  is  not  required  and  if  made  need  not  be 
strictly  adhered  to.  Town  of  Canoe  Creek  v.  McEnery, 
2.3  111.  App.  227 ;  Scott  v.  Town  of  Kew  Boston,  26  111.  App. 
108.  The  mere  fact  that  appellant  left  hedge  cuttings  on 
the  road  more  than  ten  days  constituted  a  violation  of  the 
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statute  and  it  was  not  necessary  to  prove  that  the  cuttings 
actually  obstructed  travel.  The  objection  taken  to  the 
action  of  the  court  in  its  instructions  to  the  jury  on  this 
point  must  be  overruled. 

Nor  are  the  commissioners  of  highways  restricted  to  a 
suit  for  the  expense  of  removing  the  cuttings,  because  they 
notified  appellant  to  remove  the  same.  Nor  will  it  bar  a 
recovery  that  the  cuttings  were  left  in  a  part  of  the  road 
not  usually  traveled.  The  public  is  entitled  to  the  whole 
road  and  the  provisions  of  Sec.  71  must  be  so  construed. 
Boyd  V.  Town  of  Farm  Eidge,  103  111.  408 ;  Town  of  Canoe 
Creek  v.  McEnery,  siipra;  Scott  v.  Town  of  New  Boston, 
supra.  The  evidence  shows,  however,  that  a  substantial  por- 
tion of  the  cuttings  was  thrown  into  the  road  in  such  a  way 
as  to  become  somewhat  an  obstruction.  It  is  urged  by 
appellants  that  this  was  caused  by  cattle  and  other  stock;  but 
if  so  the  primary  cause  was  the  violation  of  the  statute  by 
placing  the  cuttings  within  the  highway  limits,  though 
probably  the  main  portion  was  not  within  that  part  of  the 
road  usually  traveled. 

We  think  the  proof  clearly  showed  that  defendant  had 
left  hedge  cuttings  in  the  road  for  more  than  ten  days 
within  the  meaning  of  the  statute,  and  thM  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


Lanza  Bros.   &  Company 

V. 

John  McNulta,   Receiver,   etc. 

Agency — Service  of  Writ — Alleged  Agent  of  a  Receiver — Plea  in 
Abatement  to  put  Agency  in  Issue — Prayer  of  Plea — Railroads. 

Where  an  action  is  brought  against  a  person  as  receiver  of  a  corpora- 
tion and  the  writ  is  returned  as  served  upon  a  person,  '*  clerk  and  agent " 
of  the  receiveTi  a  plea  in  abatement  may  properly  be  filed  to  put  in  issue 
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the  agency  of  the  party  upon  whom  the  writ  was  served  and  the  prayer 
of  such  plea  is  properly  that  the  writ  be  quashed. 

[Opinion  filed  April  11,  1892.] 

Ik  error  to  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Mr.  George  W.  Fogg,  for  plaintiffs  in  error. 

Mr.  George  B.  Bcrnett,  for  defendant  in  error. 

Mr.  Justice  Wall.  The  only  question  presented  here,is  as 
to  the  action  of  the  Circuit  Court  in  overruling  the  demurrer 
to  the  plea  in  abatement.  The  suit  was  brought  by  plaint- 
iffs in  error  against  the  defendant  in  error,  as  receiver  of  the 
Wabash  Railway  Company.  The  writ  was  returned  served 
by  delivering  a  copy  to  one  Barnes,  clerk  and  agent  of  the 
receiver.  The  plea  in  abatement  was  filed  for  the  purpose 
of  putting  in  issue  the  agency  of  said  Barnes.  It  has  been 
held  that  where  process  is  returned  served  upon  one  as  the 
agent  of  a  corporation,  the  agency  may  be  denied  by  plea 
in  abatement.  Mineral  Point  E.  R.  Co.  v.  Keep,  22  111.  9; 
National  Bank  v.  National  Bank;  90  111.  56.  It  was  said  in 
the  case  first  cited  that  the  statute  authorizing  service  upon 
any  agent  was  an  innovation,  and  that  there  was  a  neces- 
sity in  the  very  nature  of  the  case,  that  a  corporation  should 
have  the  means  of  denying  that  the  person  so  served  was, 
in  fact,  an  agent.  The  court  then  held,  "  that  the  fact  of 
agency  could  have  been  put  in  issue  by  plea  in  abatement 
of  the  writ,"  thus  pointing  out  the  pro[)er  mode  of  relief, 
where,  under  the  new  practice  as  to  service  upon  corpora- 
tions, a  mistake  had  been  made  in  serving  one  who  was 
really  not  an  agent.  In  the  case  in  90  111.  this  decision  is 
quoted  and  the  practice  approved.  It  may,  therefore,  be 
regarded  as  well  settled,  so  far  as  corporations  are  concerned. 
The  General  Assembly,  by  an  act  approved  June  3,  1887, 
provided  that  the  receiver  of  an  incorporated  company  may 
be  served  by  leaving  a  copy  of  the  process  with  any  clerk, 
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etc.,  in  the  employ  of  such  receiver,  whenever  the  latter  can 
not  be  found  in  the  county,  thus  providing  substantially 
the  same  mode  of  service  as  in  the  case  of  a  corporation. 
It  would  follow  that  the  same  mode  of  reaching  an  error  in 
making  service  should  be  adopted,  since  all  the  reasons 
therefor  would  be  as  applicable  in  the  one  instance  as  the 
other.  We  hold,  therefore,  that  the  defendant  could  prop- 
erly raise  the  question  of  fact  as  to  the  agency  of  Barnes  by 
a  plea  in  abatement.  It  is  urged,  however,  that  the  plea 
was  technically  defective,  and  that  the  court  erred  in  not 
sustaining  the  demurrer. 

The  demurrer  assigned  as  special  cause  that  the  plea 
prayed  judgment  of  the  writ  and  that  the  same  be  quashed. 
It  is  argued  the  praj^er  should  have  been  to  quash  the  return. 
When  the  Supreme  Court  suggested  the  adoption  of  the 
plea  in  abatement  for  the  purpose  involved,  it  was  said  the 
plea  should  be  in  abatement  of  the  writ.  This  was  pointed 
out  as  a  mode  of  correcting  an  error  in  service.  The  plea 
would,  according  to  the  forms,  pray  judgment  of  the  writ, 
and  while  the  fault  complained  of  was  in  the  return  rather 
than  in  the  writ,  yet  the  end  of  the  whole  matter  was  that 
by  that  writ  the  plaintiff  should  take  nothing.  The  writ 
could  not  be  taken  from  the  files  and  again  served — a  new 
one  would  be  necessary — and  in  substance  the  prayer  was 
not  inapt.  The  result  was  to  declare  the  writ  unavailing, 
because  it  had  not*  been  properly  served,  the  return  indorsed 
upon  and  made  a  part  of  it  being  found  untrue-  We  think 
this  objection  to  the  plea  not  well  taken. 

In  the  brief  filed  in  this  court  counsel  for  plaintiffs  in 
error  raise  some  further  objections  to  the  plea  wliich  were 
apparently  not  suggested  in  the  trial  court.  For  this  reason 
they  should  not  be  considered  here  as  a  matter  of  right. 

We  have,  however,  upon  examination,  found  them  not  sub- 
stantial. 

The  judgment  will  be  affirmed. 

Judgment  affii^med. 
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Anthony  Connole  et  al. 

V. 

The  People,  etc.,  for  use,  etc. 

Principal  and  Surety — Cleric  of  Court — Receipt  of  Costs  by — Action  on 
Bond — Duty  to  Pay  Over  to  Party  to  Whom  Due — Allegation  of  Breach. 

There  are  cases  where  the  clerk  "  by  virtue  of  his  office"  may  receive 
costs,  aiid  as  his  bond  requires  him  to   **  pay  over  all  money  tliat  may 
come  to  his  hands  by  virtue  of  his  olTice,''  it  is  a  sufficient  allegation  of  a' 
breach  of  the  conditions  of  his  bond  to  allege  that  tlie  costs  in  question 
were  collected  "  by  virtue  of  his  ollice." 

[Opinion  filed  April  11, 1S02.] 

In  error  to  the  Circuit  Court  of  Greene  County;  the 
Hon.  G.  W.  Herdman,  Judge,  presiding. 

Messrs.  Henderson  &  Sc.\nland,  for  plaintiffs  in  error. 

Messrs.  F.  A.  Whiteside,  for  defendants  in  error. 

Mr.  Justice  AY  all.  This  was  an  action  of  debt  on  the 
official  bond  of  Connole  as  clerk  of  the  Circuit  Court. 
The  first  breach  averred  that  on  the  1st  day  of  April,  188G, 
by  virtue  of  his  said  office  of  circuit  clerk  of  the  Circuit 
Court  aforesaid,  the  said  Anthonv  Connole  received  into 
his  hands  a  sum  of  money  amounting  to  eight  dollars  and 
fifty  cents,  which  said  sum  had  before  tliat  time  been 
earned  by  and  was  due  William  J.  Roberts  as  costs  and  had 
been  taxed  as  costs  by  the  clerk  of  said  court  aforesaid  in  a 
certain  cause,  etc.  And  though  often  requested,  etc.,  he 
had  failed  and  neglected  to  pay  the  said  sum  of  monej^  to 
said  William  J.  Eoberts,  and  at  the  expiration  of  his  term  of 
office  did  not  pay  over  to  the  treasurer  of  Greene  County, 
Illinois,  the  said  sum  of  costs  collected  by  him  as  aforesaid, 
etc.  Second,  third  and  fourth  breaches  assigned  in  same 
manner  as  first  breach,  for  divers  sums  of  money  collected 
and  not  paid  over  or  accounted  for. 
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The  defendants,  jointly,  demurred  to  the  declaration,  and 
the  demurrer  being  overruled,  declined  to  answer  further. 
Judgment  followed,  the  damages  being  assessed  at  $28.50. 
It  is  now  urged  that  the  court  erred  in  overruling  the 
demurrer. 

The  position  assumed  is  that  the  law  does  not  make  it  the 
duty  of  the  clerk  to  collect  or  receive  any  costs  except  his 
own,  and  that  if  he  does  so  his  sureties  can  not  be  held  for 
his  failure  to  pay  over  to  the  person  entitled  thereto.  The 
declaration  avers  that  by  virtue  of  his  office  the  clerk  did 
receive  the  fees  in  question,  and  though  requested  failed  to 
pay  the  same  to  Roberts,  and  at  the  expiration  of  his  term 
of  office  failed  to  pay  to  the  county  treasurer.  We  have 
found  no  statute  which  makes  it  the  duty  of  the  clerk  to 
receive  costs  belonging  to  others,  generally.  By  the  act  of 
1881,  Starr  &  C,  pj  1151,  it  is  provided  that  the  clerk  shall 
at  the  expiration  of  his  term  of  office  pay  to  the  county 
treasurer  all  costs  and  fees  collected  and  remaining  in  his 
hands  not  belonging  to  him ;  and  by  Sec.  5  of  the  same  act 
he  may  be  indicted  for  failure  to  do  so,  but  such  proceedings 
shall  not  be  construed  to  release  him  or  his  sureties  from 
any  civil  action  on  his  official  bond.  By  the  second  and 
third  sections  provision  is  made  for  payment  by  the  treas- 
urer to  the  person  entitled,  and  for  a  certificate  by  the  clerk 
to  be  given  upon  application  to  any  person  showing  the 
amount  due  such  person  and  the  names  of  the  parties  to  any 
suit  or  proceeding  in  which  the  same  are  taxed.  Here  there 
is  a  clear  recognition  of  the  proposition  that  the  clerk  may 
in  some  instances  become  the  repository  of  fees  and  costs 
l)elonging  to  others  by  virtue  of  his  office,  and  that  he  and 
his  sureties  may  be  held  therefor  on  his  bond;  but  the 
instances  are  not  set  out.  By  the  act  relating  to  tender  it 
is  expressly  provided  that  cost  tendered  may  be  brought 
into  court,  and  of  course  in  such  cases  the  clerk  would 
receive  the  same.  It  is  not  infrequent  that  by  special  order 
of  court  costs  are  required  to  be  paid  to  the  clerk.  Clearly, 
therefore,  in  some  instances  the  clerk  may  by  virtue  of  his 
office  collect  and  receive  costs  and  fees  not  his  own,  and  for 
failure  to  pay  over,  he  and  his  sureties  would  be  liable. 
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Was  it  necessary  for  the  plaintiff  by  specific  averment  of 
the  facts  to  show  the  circumstances  so  that  tliereupon  it 
might  be  seen  whether  the  costs  in  question  were  properly 
received  by  the  clerk  ?  The  bond  was  conditioned  that  the 
clerk  should  pay  over  all  money  that  might  come  to  his 
hands  "  by  virtue  of  his  office,"  and  the  breach  alleged  that 
"  by  virtue  of  his  office  "  he  had  received  the  money  here 
sued  for.  We  are  inclined  to  think  this  allegation  was  suf- 
ficient to  call  for  a  traverse.  Murfree  on  Official  Bonds, 
Sec.  552.  In  Gradle  v.  Hoffman,  105  111.  147,  the  action 
was  debt  upon  the  official  bond  of  a  deputy  sheriff,  condi- 
tioned for  the  faithful  performance  of  all  duties  of  his  office; 
breach,  that  he  did  not  perform  but  neglected  to  pay  to 
plaintiff  divers  sums  of  money  which  he  had  received  as 
such  deputy  and  which  it  was  his  duty  to  pay  to  plaintiff. 
The  breach  was  held  good,  the  court  saying  it  was  unneces- 
sary to  set  out  the  details  and  rnimithi  of  the  default,  and 
quoting  from  Ch.  J.  Kent  in  Hughes  v.  Miller,  5  Johns.  108, 
"  The  breach  is  assigned  in  the  words  of  the  condition,  and 
the  assignment  necessarily  amounts  to  a  breach,  and  when 
that  is  the  case  the  general  rule  is  that  the  plaintiff  may  , 
assign  the  breach  generally  by  negativing  the  words  erf  the 
covenant." 

We  need  not  discuss  the  question  how  far  the  general 
custom  by  which  the  clerk  becomes  the  depository  of  cost 
collected  on  fee  bills  and  executions,  and  paid  to  him  by 
parties,  no  fee  bill  or  execution  having  been  issued,  affects 
him  and  his  sureties  on  his  official  bond. 

We  hold  merelv  that  as  there  are  cases  where  the  clerk, 
"  by  virtue  of  his  office,"  may  receive  cost,  and  as  his  bond 
requires  him  to  "  pay  over  all  money  that  may  come  to  his 
hands  by  virtue  of  his  office,"  it  is  sufficient  to  aver  that  the 
costs  in  question  were  collected  "  by  virtue  of  his  office." 

The  judgment  Avill  be  affirmed. 

Judgment  affirmed. 


\ 
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James  M.  Kiggs,  Executor,  etc., 

V. 

Louisa  P.  Powell. 

Administration — Citing  Widow  of  Deceased  to  Disclose  and  Sur- 
render Assets  of  Estate — Forgery — Weight  of  Evidence — Burden  of 
Proof — Evidence  as  to  Genuineness  of  Signature — Qualifications  of 
Witnesses  as  to — Intent  of  Deceased, 

1.  Under  the  law  of  this  State  handwriting  can  not  be  proved  by 
comparing  an  alleged  signature  with  a  genuine  one.  To  render  a  wit- 
ness competent  to  testify  as  to  handwriting  he  must  be  acquainted  with 
tlie  handwriting  of  the  person  whose  handwriting  is  in  issue,  either  from 
having  seen  such  party  write  or  by  having  been  acquainted  with  such 
handwriting  in  busiAess  transactions,  so  as  to  be  able  to  give  an  opinion 
from  memory  alone  as  to  the  genuineness  of  the  writing. 

2.  It  is  not  indispensable  that  a  witness  shall  state  that  he  is  acquainted 
with  a  party's  handwriting  if  it  cleai'ly  appears  that  such  is  the  fact. 

3.  Where  the  question  in  issue  was  the  genuineness  of  the  signature 
of  a  deceased  party  upon  the  back  of  a  promissory  note  found  in  the 
possession  of  his  widow  after  his  death,  evidence  as  to  declarations  of 
deceased  of  his  intention  to  provide  for  his  wife  were  admissible. 

4.  Where  a  petition  for  a  citation  alleged  that  the  widow  had  in  her 
possession  a  certain  promissory  note  balonging  to  the  estate  of  deceased, 
and  the  defendant  answered  that  the  note  was  hers  by  assignment  from 
the  deceased,  and  the  administrator  alleged  that  the  assignment  was  a 
forgery,  the  burden  of  proof  was  on  the  administrator,  and  to  sustain 
his  charge,  clear  and  satisfactory  proof  was  required. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Scott  County;  the  Hon. 
G-.  W.  IIerdman,  Judge,  presiding. 
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Messrs.  Brown  &  Kirby,  for  appellant. 

Messrs.  Morrison  &  Whitlock,  for  appellee. 

Mr.  Justice  "Wall.  This  was  a  proceeding  instituted  by 
the  administrator  of  Starkey  E.  Powell,  deceased,  citing  the 
widow,  Louisa  P.  Powell,  to  disclose  and  surrender  any  money 
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or  eflfects  in  her  possession  belonging  to  the  estate.  Upon 
a  hearing  in  the  County  Court  the  citation  was  dismissed, 
from  which  an  appeal  was  taken  to  the  Circuit  Court  where 
the  cause  was  tried  by  the  court  and  the  issue  was  again 
found  for  the  widow,  whereupon  the  administrator  prayed 
an  appeal  to  this  court.  The  question  for  determination  in 
the  courts  below  was  as  to  the  ownership  of  $400  in  cash, 
and  a  promissory  note  for  $4,000. 

There  is  no  difficulty  as  to  evidence  concerning  the  cash  but 
there  was  great  conflict  in  regard  to  the  note.  This  note 
was  signed  by  George  L.  Price,  as  maker,  payable  to  Har- 
riet Nelson,  Across  the  back  the  names  of  the  payee  and 
of  the  deceased  were  written  in  blank.  The  signature  of 
Harriet  Nelson  is  not  disputed  but  the  genuineness  of  that 
of  the  deceased  is  the  main  subject  of  controversy  in  the 
case.  Upon  this  point  much  testimony  was  introduced, 
some  of  it  tending  to  show  by  the  declarations  of  the  de- 
ceased his  intention  to  provide  well  for  his  wife  and  that  he 
had  given  her  a  valuable  note — but  mostly  consisting  of  the 
opinions  of  witnesses  who  professed  to  have  more  or  less 
acquaintance  with  his  handwriting.  There  was  also  the 
evidence  of  a  microscopist  and  there  was  an  enlarged  pho- 
tographic copy  of  the  disputed  writing. 

There  was  abundant  proof,  by  those  who  were  familiar 
with  the  handwriting  of  the  deceased,  to  support  the  gen- 
uineness of  the  signature.  Opposed  to  this  there  was  a 
formidable  array  of  witnesses  professing  similar  acquaint- 
ance, who  testified  that  in  their  opinion  it  was  not  his 
writing  and  the  microscopic  expert  was  of  the  same  opinion. 

Considering  the  whole  mass  we  are  inclined  to  agree  with 
the  Circuit  Court  that  it  w^as  genuine.  The  court  allowed 
great  latitude,  especially  at  the  instance  of  the  administra- 
tor, and  resorted  to  the  use  of  a  magnifying  glass  as  well  as 
the  examination  of  the  enlarged  photograph.  It  is  apparent 
there  was  a  very  full  and  patient  consideration  of  aU  the 
suggestions  offered  by  the  administrator.  While  there 
may  have  been  some  irrelevant  and  incompetent  testimony 
introduced  on  both  sides  the  presumption  is  that  the  court, 
in  deciding  the  case,  disregarded  all  that  was  improper,  and 
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from  an  examination  of  the  propositions  of  law  which  the 
court  held,  we  think  the  appellant  can  make  no  complaint 
in  this  respect.  Objection  is  made  to  the  following,  which 
was  held  at  the  instance  of  the  appellee: 

"  6.  Under  the  laws  of  this  State  handwriting  can  not 
be  proven  by  comparing  an  alleged  signature  with  a  genuine 
one.  It  is  the  law  that  to  render  a  witness  competent  to 
testify  as  to  handwriting,  he  must  be  acquainted  with  the 
handwriting  of  the  person  whose  handwriting  is  in  issue, 
either  from  having  seen  such  party  write  or  by  having  been 
acquainted  with  such  handwriting  in  business  transactions 
so  as  to  have  in  his  (the  witness')  mind  an  examplar,  so 
that  from  memory  alone  he  can  give  an  opinion  as  to 
whether  the  writing  in  question  is,  in  fact,  the  handwriting 
of  the  person  whose  handwriting  is  in  issue.  Such  hand- 
writing can  not  be  proved  by  a  witness  examining  and  com- 
paring the  signature  in  controversy  with  the  recognized 
signatures  of  the  person  whose  signature  is  in  issue." 

We  think,  however,  it  is  supported  by  the  authorities : 
Putnam  v.  Wadley,  40  111.  346;  Board,  etc.,  v.  Meisenheimer, 
78  111.  22;  1  Greenleaf  on  Ev.,  Sec.  577;  1  Wharton  on  Ev., 
Sees.  707-12. 

In  this  connection  we  may  notice  the  objection  taken  to 
the  evidence  of  McGlasson.  This  witness  testified  that  he 
had  been  clerk  of  the  Circuit  Court  for  twelve  years;  that 
he  had  known  Powell  for  twenty  years;  had  seen  him  write 
his  name  five  or  six  or  a  dozen  times,  and  thought  this  was 
his  genuine  signature.  It  is  now  objected  that  the  witness 
should  have  said  in  so  many  words  that  he  was  familiar 
with  Powell's  handAvriting  before  being  allowed  to  express 
his  opinion.  This  objection  was  not  made  below.  The  wit- 
ness was  cross-examined  at  some  length  as  to  the  way  the  sig- 
nature was  usually  written,  and  seemed  to  have  a  good  deid  of 
knowledge  as  to  the  details,  form  of  letters,  etc.,  and  it  is 
quite  apparent  he  had  sufficient  acquaintance  with  the  sub- 
ject to  render  his  opinion  admissible.  We  do  not  under- 
stand it  is  indispensable  a  witness  should  say  he  is  familiar 
with  the  party's  handwriting,  if  it  sufficiently  appears  that 
he  is.    In  Cross  v.  People,  47  111.  152,  the  witnesses  had 
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seen  the  prisoner  write  but  once  and  from  the  knowledge 
tliiis  acquired  they  were  hehl  competent  to  give  their  opin-^ 
ion,  the  value  of  the  opinion  being  a  question  for  the  jury. 

It  is  also  objected  that  it  was  error  to  jiermit  this  and 
other  witnesses  to  testify  to  the  declarations  of  deceased  as 
to  his  intentions  in  reference  to  providing  for  the  appellee. 

This  proof  was  competent  as  directly  tending  to  show 
that  such  a  gift  as  here  claimed  might  probably  have  been 
made;  that  it  was  perfectly  consistent  with  his  avowed  pur- 
pose and  feelings.  IIow  far  it  should  go  in  connection  with 
other  evidence  was  for  the  court,  but  we  think  it  was 
plainly  relevant.  It  is  also  urged  the  court  improperly  held 
the  following  proposition: 

"  The  law  does  not  presume  fraud  in  the  absence  of  proof 
thereof.  Much  less  does  the  law  presume  a  felony,  and  in 
this  case  if  the  evidence  shows  that  the  note  and  mortgage 
in  question  is  found  in  the  possession  of  Mrs.  Powell,  in- 
dorsed by  the  owner  thereof,  Starkey  K.  Powell,  and  that 
she  did  not  have  access  to  his  notes  and  papers  after  his 
death,  then  the  legal  presumption  is  that  she  is  the  honafije 
owner  thereof,  and  to  overcome  such  presumption  a  bare  or 
naked  preponderance  of  tlie  evidence  would  not  l)e  sufficient. 
There  should  be  a  clear  preponderance  of  the  evidence, 
otherwise  the  presumption  of  such  fraud  as  to  show  a  crime 
would  not  be  established." 

The  petition  for  citation  alleged  that  appellee  had  in  her 
possession  a  note  signed  by  George  L.  Price  for  ^4,000, 
payable  to  Harriet  Nelson,  and  by  the  latter  indorsed  to 
the  deceased,  and  that  the  same  was  a  part  of  the  estate.  To 
this  the  defendant  answered  that  the  note  Avas  hers  bv 
assignment  from  the  deceased.  This  was  in  substance  a 
denial  of  the  charge  that  she  had  a  note  belonging  to  the 
estate.  The  note  produced  was  indorsed  by  Powell,  but 
the  administrator  insisted  the  indorsement  was  a  forgery. 
Kow  where  was  the  onv^  prohandi  and  what  measure  of 
proof  w^as  required  ?  Tlie  appellee  made  no  claim  against 
the  estate  but  was  brought  into  court  to  answer  a  charge 
that  she  had  a  note  belonging  to  the  estate.  She  was  re- 
quired to  make  no  proof  in  the  first  place — though  she  was 
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subject  to  be  examined  under  oath  —  but  the  burden  was 
upon  the  estate  to  make  out  the  charge.  That  charge 
could  be  made  only  by  proof  showing  the  indorsement  was 
a  forgery.  It  is  true  that  as  the  case  was  tried  the  appellee 
began  bj"  proof  to  make  out  prima  facie  that  the  signature 
was  genuine.  But  this  did  not  change  the  situation  when 
the  court  came  to  weigh  the  evidence.  Practically,  before 
the  note  could  be  taken  from  the  appellee,  who  had  been 
brought  into  court  at  the  instancq  of  the  administrator,  it 
was  necessary  that  the  latter  should  have  made  out  a  case 
justifying  such  affirmative  action  at  his  instance  against  one 
who  was  asking  no  relief.  The  substance  of  the  whole  matter 
is  that  it  thus  devolved  upon  the  administrator  to  overcome 
the  presumption  of  ownership  arising  from  possession  of  the 
note  with  the  name  of  Powell  indorsed  upon  it,  by  showing 
that  the  supposed  indorsement  was  forged.  This  involved 
a  charge  of  fraud  and  felony  against  the  appellee.  If  it  was 
forged,  she  was  necessarily  the  guilty  party.  There  was  no 
pretense  that  the  indorsement  was  genuine,  but  had  been 
made  for  some  purpose  other  than  to  transfer  it  to  appellee. 
The  charge  was  forgery  and  an  attempt  was  made  to  prove 
it  by  the  evidence  of  the  microscopic  expert,  and  by  other 
evidence.  In  such  a  situation  of  things  the  court  properly 
would  say  that  before  the  charge  should  be  believed  it  ought 
to  be  supported  by  a  clear  preponderance  of  proof. 

When  a  cause  of  action  or  a  defense  is  based  upon  a  charge 
of  crime,  to  sustain  either,  the  proof  must  be  full  and  satisfac- 
tory. McConnell  v.  D.  M.  Ins.  Co.  et  al.,  18  111.  228;  Sprague 
V.  Dodge,  48  111.  142;  Oliver  v.  Oliver,  110  111.  119;  Same  v. 
Same,  119  111.  532.  We  do  not  understand  appellant  to 
ar.rue  that  the  burden  did  not  rest  upon  him  to  show  the 
signature  was  not  genuine,  but  merely  that  he  was  required 
to  do  so  by  a  mere  preponderance  of  the  evidence,  and  that 
b}''  this  proposition  the  court  held  him  to  a  higlier  measure 
of  proof  than  the  law  required.  We  are  of  opinion  no  error 
was  committed  in  this  respect. 

Upon  the  whole  case  we  think  the  judgment  is  responsive 
to  the  merits  and  that  it  should  be  affirmed. 

J  lid  (J  mo  it  affirmed. 
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Fairbanks,  Morse  &  Company 

V. 

Owens  &  Shriver. 

Sdlefi — Breach  of  Condition — Remedy  of  Vendee— Implied  Warranty 
of  Manufacturer — Plead  ing — Instruct  to  ns. 

1.  In  an  action  of  assumpsit  to  recover  the  price  of  goods  sold,  where 
one  defense  was  that  plaintiffs  had  violated  a  condition  of  the  contract 
of  sale  providing  that  they  should  not  sell  the  goods  in  question  to  other 
parties  than  defendants  within  certain  territoiy,  the  court  holds  that  an 
instruction  to  the  jury  that  if  plaintiffs  had  violated  this  condition  they 
could  not  recover,  was  too  broad.  Upon  the  c^ise  presented,  this  instruc- 
tion would  have  justified  the  defendants  in  keeping  the  goods  without 
paying  for  them. 

2.  Defendants'  remedy  for  such  breach  would  have  been  to  rescind 
the  contract  and,  placing  the  plaintiffs  in  statu  quo,  avoid  liability,  or, 
not  rescinding,  they  might  have  retained  the  property  and  have  re- 
couped whatever  damage  they  suffered  from  plaintiffs'  breach  of  the 
contract. 

8.  An  instruction  setting  forth  that  if  the  goods  were  manufacttu^d 
by  plaintiffs,  the  law  implied  a  warranty  that  they  were  reasonably  fit 
for  the  pui*pose  for  which  they  were  made  and  in  case  of  their  failure 
the  defendants  would  not  be  liable,  was  incorrect,  no  basis  for  such  an 
instruction  having  been  laid  by  the  pleadings. 

[Opinion  filed  April  11, 1892.] 

In  error  to  the  Circuit  Court  of  Champaign  County; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Gere  &  Philbrick,  for  plaintiffs  in  error. 

Mr.  John  J.  Eea,  for  defendants  in  error. 

Mr.  Justice  "Wall.  This  was  an  action  of  assumpsit  to 
recover  the  price  of  certain  tank  heaters  sold  by  plaintiflTs 
to  defendants.  The  pleas  were,  first,  non-assumpsit;  second, 
breach  of  a  condition  in  the  contract  that  plaintiffs  would 
not  sell  to  any  other  persons  within  certain  territory, 
whereby  defendants  were  damaged  to  the  extent  of  the 
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price  and  value  of  the  heaters;  third,  fraudulent  and  false 
representations  by  plaintiffs  that  the  heaters  would  answer 
certain  purposes,  which  were  known  to  be  false,  and  that 
said  heaters  were  not  fit  for  such  purposes;  fourth,  similar  to 
the  tliiixi  with  the  addition  that  defendants  were  engaged 
in  selling  agricultural  implements,  etc.,  to  farmers,  and  tliat 
the  heaters  could  be  sold  conditionally;  that  the  same  were 
worthless,  and  that  defendants  had  rescinded  the  contract 
and  offered  to  return  the  heaters.  The  cause  was  tried  by 
jury  and  the  verdict  was  for  the  defendants;,  a  motion  for 
new  trial  was  denied  and  judgment  went  against  the  plaint- 
iffs for  costs. 

.  There  was  evidence  tending  to  show  that  plaintiffs  had 
violated  the  condition  not  to  sell  within  the  specified  terri- 
tory, and  there  was  evidence  tending  to  show  that  the 
heaters  were  not  adapted  to  the  use  intended.  The  defense 
on  the  latter  point  rested  mainly,  if  not  wholly,  upon  the 
trial  made  of  the  heaters  in  three  cases.  In  two  of  these 
instances  the  tanks  to  which  they  were  applied  were  sub- 
stantially larger  than  the  capacity  to  which  the  heaters  were 
adapted,  and  in  the  other  only  slightly  so.  Just  how  fairly 
these  tests  were  made  and  what  was  the  real  cause  of  the 
failure  is  a  matter  of  some  uncertainty  when  all  the  evidence 
is  taken  into  account.  The  defendants  did  not  offer  to  re- 
scind the  contract  or  to  return  the  heaters,  thouo^ji  bv  their 
letters  written  after  some  effort  to  make  sales  they  asked  for 
an  extension  of  time  for  payment.  The  court  instructed  the 
jury  that  "  if  the  plaintiffs  violated  the  contract  in  selling 
to  others  territory  which  had  been  sold  to  the  defendants 
in  consideration  of  their  taking  the  machines,  then  the 
plaintiffs  can  not  recover."  This  would  have  justified  the 
defendants  in  keeping  the  heaters  without  paying  for  them, 
although  worth  the  contract  price,  merely  because  of  a  vio- 
lation by  plaintiffs  of  a  condition  not  to  sell  to  others.  We 
think  this  is  not  the  rule  of  law  applicable  to  such  contracts. 
For  such  a  violation  by  plaintiffs,  defendants  might  repudi- 
ate the  contract,  and  in  such  case  by  rescinding  and  offering 
to  return  could  have  avoided  all  liability;  but  they  should 
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have  placed  the  plaintiff  in  statu  quo.  Story  on  Sales, 
Chap.  14.  Or  the  defendantSj  not  rescinding,  might  retain 
the  property  and  recoup  whatever  damages  were  occasioned 
bj''  the  plaintiffs'  breach  of  the  contract.  It  Avas  not  shown 
that  any  damage  was  thus  causeil  in  the  present  instance. 

The  court  also  instructed  the  jury  that  if  the  heaters  were 
made  by  plaintiffs,  the  law  implies  a  warranty  that  they 
w^ere  reasonably  lit  for  the  purpose  for  Avhich  they  were 
made,  and  in  case  of  a  failure  therein  the  defendants  would 
not  be  liable.  There  was  no  plea  under  which  such  a  de- 
fense could  be  interi)osed,  and  therefore  the  instruction 
should  not  have  been  given. 

Various  minor  objections  are  urged  to  the  ruling  of  the 
court  in  the  admission  of  evidence,  but  we  think  it  unneces- 
sary to  refer  to  them,  as  the  errors  therein  will  no  doubt  be 
obviated  on  another  trial. 

The  judgment  will  be  reversed  and  tlie  cause  remanded. 

lieverscd  and  remanded. 


N 


H.  H.  Berry 


U  g®  H.  H.  Krone,  Executor,  etc. 

46      82' 

(e89    98  Sci.  Fa. — \Mien  Return  of  Not  Found  Necessary  to  its  Issue—Statute 

of  Limitations^   Construction  of— Clause    Applicable  to   Defendants 
Leaving  State  after  Action  Accrues, 

1.  A  summons  against  two  defendants  was  returned  sen'ed  as  to  one 
defendant  and  no  return  was  made  as  to  the  other  defendant;  held, 
judgment  having  been  entered  as  to  the  defendant  served,  that  a  sci.  fa. 
would  properly  issue  against  the  other  defendant,  a  return  non  est 
inventus  not  being  necessary  to  the  issue  of  a  sci.  fa.  in  sucli  a  case. 

2.  Section  20  of  the  Statute  of  Limitations,  providing,  that  when  a 
cause  of  action  has  arisen  in  a  State  or  Territory  outside  of  this  State  or  in  a 
foreign  country  and  by  the  laws  tliereof  an  action  thereon  can  not  be 
maintained  by  reason  of  the  la^^e  of  time,  an  action  thereon  shall  not  be 
maintained  in  this  State,  applies  only  to  the  cases  excepted  from  the 
operation  of  Sec.  18,  that  is,  to  cases  where  both  debtor  and  creditor 
are  non-residents  when  the  cause  of  action  accrues. 
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[Opinion  filed  April  11.  1892.] 

In  error  to  the  Circuit  Court  of  Cass  Countv;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Mr.  Charles  M,  Maijtin,  for  plaintiff  in  error. 

Mr.  J.  N.  Gridley,  for  defendant  in  error. 

Mr.  Justice  Wall.  This  was  a  proceeding  by  scire 
facim  to  make  the  plaintiff  in  error  party  to  a  judgment 
against  one  Uriah  Ilutchings.  The  original  action  was 
assumpsit  upon  a  promissory  note  for  $275,  dated  October 
25,  1878,  payable  to  Henry  Krone,  now  deceased,  one  year 
after  date,  and  signed  by  Hutchings  &  Berry.  The  sum- 
mons was  returned  served  on  Hutchincrs  but  no  return  was 
made  as  to  Berry.  Hutchings  failed  to  appear ;  his  default 
was  entered,  and  the  amount  due  on  the  note  having  been 
ascertained  by  computation,  on  a  reference  to  the  clerk 
judgment  was  duly  entered.  It  is  objected  now,  as  it  was 
below,  that  because  on  the  original  summons  no  return  of 
non.  est  iivoentus  was  made  as  to  Berry,  this  writ  of  scLfa, 
was  improperly  issued.  The  statute,  Sec:  10,  Chap.  110, 
which  provides  for  the  issuance  of  a  writ  of  scire  facias  in  such 
cases,  does  not  require  that  the  sheriff  shall  expressly 
state  in  his  return  that  the  defendant  not  served  was  not 
found.  It  provides  merely  that  when  the  summons  is  served 
on  one  or  more  but  not  on  all  the  defendants,  the  plaintiff 
may  take  judgment  against  those  served ;  and  may  at  any 
time  afterw^ard  have  summons  in  the  nature  of  ^  scire  facias 
against  the  defendant  not  served,  etc.  It  is  enough  if  he 
was  not  served.  Sec.  9,  which  refers  to  an  alias  summons, 
requires  a  return  of  not  found,  but  this  section  does  not  so 
provide.  It  authorizes  the  issuance  of  the  writ  w^hen  the 
defendant  was  not  served  with  the  original.  This  objection 
was  properly  overruled  by  the  Circuit  Court. 

The  main  question  in  the  case,  however,  arises  upon  the 
pleadings  with  reference  to  the  statute  of  limitations.  It 
appears  that  when  the  note  ivas  given  the  makers  and  the 
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payee  resided  in  this  State.  The  payee  until  his  death,  and 
his  executor  since,  have  ahvavs  resided  in  this  State,  as  has 
the  said  Hutchings.  The  said  Berry  resided  in  this  State  until 
some  four  years  after  the  maturity  of  the  note,  when  he 
went  to  the  State  of  Xebraska.where  he  resided  continuously 
and  for  more  than  five  j^eai's,  until  just  before  he  was  served 
with  said  scire  faciaa  ^it^v  his  return  to  this  State.  Exclud- 
ing the  time  he  was  in  Nebraska,  the  period  of  ten  years  had 
not  elapsed  since  the  note  fell  due.  By  the  statute  of 
Nebraska  the  action  would  have  been  barred  in  five  vears. 
lie  insisted  that  by  virtue  of  his  residence  in  Nebraska  and 
by  force  of  the  law  of  that  State,  the  action  being  barred 
there,  it  Avas  barred  here.  This  contention  involves  a  con- 
struction of  sections  18  and  20  of  the  limitation  laws  of  this 
State  which  are  as  follows : 

"  18.  If,  Avhen  the  cause  of  action  accrues  against  a  per- 
son, he  is  out  of  the  State,  the  action  may  be  commenced 
within  the  times  herein  limited,  after  his  coming  into  or 
return  to  the  State ;  and  if  after  the  cause  of  action  accrues, 
he  departs  from  and  resides  out  of  the  State,  the  time  of  his 
absence  is  no  part  of  the  time  limited  for  the  commencement 
of  the  action.  But  the  foregoing  provisions  of  this  section 
shall  not  apply  to  any  case,  when,  at  the  time  the  cause  of 
the  action  accrued  or  shall  accrue,  neither  the  party  against 
or  in  favor  of  whom  the  same  accrued  or  shall  accrue,  were 
or  are  residents  of  this  State." 

"  20.  When  a  cause  of  action  has  arisen  in  a  State  or  Terri- 
tory out  of  this  State,  or  in  a  foreign  country,  and  by  the 
laws  thereof  an  action  thereon  can  not  be  maintained  by 
reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be 
maintained  in  this  State." 

As  all  the  -parties,  payee  and  makers,  were  residents  of 
this  State  when  the  note  was  made  and  until  after  it  fell 
due,  the  right  of  action  was  clearly  saved  by  Sec.  18.  By 
that  section  it  is  expressly  provided  that  if,  after  the  cause 
of  action  accrues,  the  debtor  departs  from  and  resides  out  of 
the  State,  the  time  of  his  absence  is  no  part  of  the  time 
limited  for  the  commencement  of  the  action.     It  will  bo 
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seen  that  by  the  second  paragraph  of  Sec.  18,  it  is  provided 
that  the  preceding  provisions  are  not  to  apply  to  any  case 
where  neither  debtor  nor  creditor  resides  in  the  State,  when 
the  cause  of  action  accrues.  Sec.  20  then  applies  to  the 
cases  not  covered  by  Sec.  18;  that  is,  to  cases  where  both 
debtor  and  creditor  are  non-residents  w^hen  the  cause  of 
action  accrues.  It  can  not  be  supposed  that  the  legislature 
intended  by  Sec.  20  to  nullify  and  sweep  away  the  provision 
contained  in  Sec.  18,  and  yet  this  is  what  has  been  done 
unless  Sec.  20  is  construed  to  apply  only  to  those  cases  which 
are,  by  the  latter  clause  of  Sec.  18,  carved  out  and  excepted 
from  its  operation.     Story  v.  Thompson,  36  111.  App.  370. 

We  are  of  opinion  the  Circuit  Court  properly  held  that 
the  action  was  not  barred  bv  the  residence  of  the  defendant 
in  Nebraska,  as  stated.    The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Samuel  E.  Howe  et  al. 

V. 

Illinois  Agricultural  Works  et  al. 

Corporations — Liability  of  Stockholders  on  Unpaid  Stock — Device  to 
Make  Stock  Appear  Fully  Paid — Power  of  Court  of  Equity, 

1.  The  capital  stock  of  a  corporation  is  a  trust  fund  which  can  not  be 
given  away  or  misappropriated  to  the  prejudice  of  corporation  creditors; 
and  any  device  by  which  members  of  a  corporation  seek  to  avoid  the 
liability  imposed  upoA  them  by  law  is  void  as  to  creditors. 

2.  Shareholders  can  not,  by  private  agreement  with  the  corporation 
or  among  themselves  before  the  formation  of  the  corporation,  make 
shares  of  stock  non-assessable  so  as  to  excuse  payment  for  such  stock  at 
its  par  value  to  creditors. 

I 

[Opinion  filed  April  11,  1892.] 

In  error  to  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Creiqhton,  Judge,  presiding. 
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Messrs.  Gross  &  Broadwell  and  Crea  &  Ewing,  for 
plain  tiffs  in  error. 

1.  The  capital  stock  of  a  corporation  is  the  aggregate  of 
the  par  value  of  all  the  shares  into  which  the  caj)ital  is  di- 
i-ided.     Cook  on  Stock,  etc.,  Sec.  199. 

2.  It  constitutes  the  resources  with  which  the  corporate 
enterprise  is  prosecuted,  and  the  assets  with  which  the 
creditors  of  the  corporation  are  to  be  satisfied.     Ibid. 

3.  The  law  requires  that  the  entire  capital  stock  shall  be 
taken;  and  that  its  face  value,  in  some  form,  shall  find  its 
way  into  the  treasury  of  the  corporation.  Ibid.;  Union  Mut. 
L.  I.  Co.  V.  Frear  Stone  Mfg.  Co.,  97  111.  537. 

4.  That  if  for  any  reason  the  stockholder  fails  to  pay 
for  his  stock,  either  in  whole  or  in  part,  the  amount  remain- 
ing unpaid  constitutes  a  trust  fund  to  which  creditors  may 
resort.     Cook  on  Stock,  etc.,  Sec.  199. 

5.  That  the  directoi*s  of  a  corporation  are  trustees,  stand- 
ing in  a  fiduciary  relation,  not  only  to  the  stockholders  but 
to  the  creditors  of  the  corporation,  and  may  not  give  away, 
waste  or  diminish  the  assets  of  the  concern.  Coot  on  Stock, 
et€.,  Sec.  648;  Upton  v.  Tribilcock,91  U.  S.  (1  Otto)  45;  Ailing 
V.  Wenzel,  133  111.  204;  Holder  v.  liy.  Co.,  71  111.  100; 
Thompson  v.  Keno  Savings  Bank,  19  JSTev.  103;  S.  C,  3  Amer. 
St.  Eeps.  797,  and  note. 

6.  All  parties  dealing  with  a  trustee  in  regard  to  trust 
property,  must  take  notice  of  the  trust,  and  of  the  rights  of 
the  cestui  que  trust;  and  are  chargeable  with  notice  of  every- 
thing which,  on  proper  inquiry,  they  might  have  ascertained 
from  cestui  que  trust,  Duncan  v.  Jaudon,  15  Wall.  105; 
Shaw  V.  Spencer,  100  Mass.  382. 

7.  The  contract  of  subscription  for  stock  need  not  be  in 
-writing.  It  may  be  verbal,  and  may  be  inferred  from  facts 
and  circumstances,  like  any  other  contract.  Cook  on  Stock, 
etc..  Sec.  52;  Jackson  v.  Traer,  04  Iowa,  409. 

No  device,  however  plausible,  though  good  as  between  the 
stockholders,  will,  as  against  the  creditors  of  the  corporation, 
deprive  the  corporate  stock  of  its  trust  character,  or  excuse 
the  stockholders  from  payment  therefor  in  full.    Sawyer  v. 
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Hoag,  17  Wall.  610 ;  Ailing  v.  "Wenzel,  133  IlL  264;  Upton 
V,  Tribilcock,  ^upr^u 

Messrs.  Greene  &  Humphrey  and  Matheny  &  Matheny 
for  Jenny  B.  Coleman,  Samuel  Mendenhall  and  for  Frank  W. 
Tracy,  defendants  in  error. 

The  court  is  referred  to  the  case  of  Chrisholm  v.  Ferny, 
65  Iowa,  333. 

It  is  claimed  that  the  above  case  establishes  the  proposi- 
tion that  because  patent  rights  can  not  be  taken  on  execution 
they  can  not  be  received  in  payment,  for  the  capital  stock  of 
a  corporation.  It  appears  that  under  an  Iowa  statute  an 
execution  against  a  corporation  may,  under  certain  circum- 
stances, issue  directly  against  stockholders  personally. 
This  applies  to  cases  in  which  there  has  been  fraud.  In  the 
case  cited,  a  corporation  was  formed  which  issued  its  stock 
in  exchange  for  a  worthless  patent  right,  and  in  consideration 
of  the  supposed  "knowledge,  experience  and  influence"  of 
the  stockholders. 

The  court  below  found  that  no  consideration  was  paid  for 
the  stock,  and  this  finding  was  sustained  by  the  Supreme 
Court.  The  corporation  contracted  debts  and  became 
insolvent. 

The  court  must  have  found  that  such  a  transaction  was 
fraudulent  under  the  Iowa  statute,  whatever  the  parties  may 
have  intended.  The  opinion  is  not  at  all  sustained  by  the 
cases  cited  in  support  of  it,  although  it  is  possible  that  under 
the  circumstances  the  transaction,  based  as  it  was  on  nothing, 
was  constructively  fraudulent.  No  inquiry  is  made  as  to 
whether  the  creditors  had  notice  that  the  stock  was  issued 
as  paid  up.  No  inquiry  was  made  as  to  what  information 
the  stockholders  had  as  to  the  value  received  for  the  stock. 
But  as  they  were  original  parties  to  the  issue  of  the  stock, 
thev  knew  all  the  facts. 

The  theory  that  a  patent  can  not  form  the  consideration 
for  the  purchase  of  the  stock  of  a  corporation,  because  it 
can  not  be  taken  on  execution,  is  a  curious  one.  It  is  cer- 
tainly property,  and  property  entitled  to  most  valuable 
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privUeges.  Labor  can  not  be  sold  on  execution,  yet  labor 
may.  under  the  law,  be  given  in  exchange  for  stock.  Even 
a  patent  riglxt  may  be  taken  under  a  creditor  s  bill,  and 
therefore  the  law  furnishes  creditors  with  a  very  effective 
remedy.  Even  the  conclusion  of  the  Iowa  court  is  confined 
to  instances  in  which  the  value  of  a  patent  has  not  been 
established. 

The  main  reason  which  the  Iowa  court  gives  for  its  de- 
cision is  totally  inapplicable  here.  In  this  State  choses  in 
action  are  subject  to  execution  or  attachment.  All  '*  rights, 
credits,  monevs  and  effects  are  liable  to  be  so  taken.^'  Union 
National  Bank  v.  Byram,  131  111.  02. 

Now,  in  this  instance,  the  value  of  the  patents  had  been 
established,  and  has  never  been  overthrown  to  this  dav.  Xo 
one  claims  that  the  failure  of  the  company  arose  from  the 
failure  of  the  patents;  and  the  value  of  the  patents  formed 
only  a  small  part  of  the  consideration  paid  for  the  stock. 
The  whole  prospect  of  earnings  growing  out  of  the  estab- 
lished business,  its  agencies  in  various  states,  the  demand  for 
the  product  of  the  factory,  including  the  patents  themselves, 
only  formed  twenty-seven  per  cent  of  the  value  of  the  capi- 
tal stock  after  deducting  the  indebtedness  imposed  on  the 
company  by  the  assumj>tion  of  the  firm  debt. 

It  is  now,  for  the  first  time,  insisted  that  as  1,005  shares 
of  stock  of  the  Agricultural  Works  now  stand  in  tlie  name 
of  Dr.  IMendenhall,  he  is  ])ers(>nally  liable  thereon,  as 
on  unpaid  stock.  The  case  of  Wheelock  v.  Kost,  77  111., 
page  21K),  is  cited  as  an  authority;  also,  Griswold  v.  Selig- 
man,  72  Mo.  110,  and  Fisher  v.  Saligman,  75  Mo.  13. 

In  the  AVheelock  case,  it  seems  that  Wheelock  held  the 
stock  of  a  national  bank  as  collateral  securitv,  for  a  debt 
due  him  from  the  bank.  Shares  were  issued  to  him  and  he 
drew  dividends  thereon.  It  does  not  ap])ear  whether  the 
shares  were  paid  up  or  not,  but,  under  the  national  banking 
act,  the  holders  of  shares  are  liable  for  an  amount  equal  to 
the  par  value  of  the  stock  even  after  the  full  payment  of 
the  subscriptions. 

The  stock  which  Wheelock  held  was  not  in  trust  for  any 
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one  but  himself.  He  held  them  as  valid  securities  for  his 
own  protection,  and  had  all  the  interest  in  them  that  any- 
one could  have.  Both  in  law  and  equity  he  held  the  title, 
and  therefore  was  responsible  for  calls  upon  them.  If  he 
lent  his  name  or  his  paper  to  the  bank,  as  he  did,  and  took 
as  security  stock  subject  to  calls,  he  was,  in  every  aspect  of 
the  law,  a  stockholder,  and  subject  to  all  the  obligations 
pertaining  to  that  character.  Pledgees  of  stock  are  stock- 
holders. 

The  Seligman  cases  are  of  the  same  character.  There  a 
corporation,  indebted  to  an  individual,  issued  to  him  certain 
shares  of  its  stock  as  collateral  security.  The  party  held  the 
stock  in  his  own  name  and  for  his  o^vn  benefit,  and  not  as 
trustee  for  any  one.  He  represented  no  one.  In  one  of 
those  cases  the  question  is  considered,  how  far  a  trustee  is 
protected  by  a  statute  which  declares  that  a  party  holding 
as  a  trustee,  shall  not  be  personally  liable.  The  court  held 
that  statute  is  no  protection,  unless  the  trustee  really  repre- 
sents some  cestui  que  trui<t. 

Section  23  of  Chapter  32  of  the  Revised  Statutes,  act  of 
1872  (Starr  &  Curtis,  Volume  1,  p.  618),  provides  that  no 
trustee,  holding  stock,  shall  be  held  responsible  thereon,  but 
the  person  or  party  for  whom  such  stock  is  held,  shall  be 
liable. 

In  the  cases  cited  abov^e,  the  shares  were  clearly  unpaid. 
In  every  one  of  the  cases  the  party  to  whom  the  stock  was 
issued  held  for  his  own  security,  and  the  certificates  repre- 
sented definite  privileges  w^hich  he  claimed  and  enjoyed  in 
his  own  behalf. 

In  the  case  at  bar.  Dr.  Mendenhall  held  stock  delivered 
to  him  as  paid  up,  and,  in  fact,  paid  uj)  in  the  judgment  of 
the  company,  in  which  the  law  vested  the  power  of  deter- 
mining in  the  first  instance.  He  held  the  stock  simi)ly  as 
trustee  for  the  company,  having  no  personal  interest  what- 
ever in  it.  It  was  not  pledged  to  him,  nor  did  he  ever  either 
claim  or  receive  any  dividends  upon  it.  It  was  a  mere 
gratuity  which  the  original  purchasers  handed  over  to  Dr. 
Mendenhall  to  be  sold  for  the  benefit  of  the  comi)any 
primarily,  but  indirectly  for  their  own  benefit. 
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We  freely  admit  that  no  man  can  subscribe  for  corporate 
stock  known  to  be  subject  to  calls,  and  escape  liability  by 
ap])ending  the  word  "  trustee  "  after  his  name.  It  would  be 
absurd  to  allow  anv  one.  to  do  this,  and  cast  votes  and  claim 
dividends  on  such  stock,  and  then  to  escape^  responsibility 
by  insisting  that  he  acted  on  behalf  of  some  undisclosed 
person.     Winston  v.  Pipe  Co.,  129  111.  64. 

Dr.  Meudenhall  took  the  srock  as  paid  up,  and  as  a  mere 
depositary  for  the  company,  which  was  the  known  and 
avowed  cestui  que  trust. 

Messrs.  Brown,  Wheeler  &  Brown,  for  Jay  Smith,  de- 
fendant in  error. 

Mr.  Justice  Wall.  This  was  a  bill  in  chancery  filed 
by  Samuel  E.  Howe,  Chicago  Malleable  Iron  Company  and 
Union  N^ational  Bank  of  Chicago  against  the  Illinois  Agri- 
cultural Works,  a  corporation,  and  its  stockholders,  for  the 
purpose  of  winding  up  the  affairs  of  the  corporation  and 
reaching  the  stockholders  to  the  extent  of  their  liability  for 
unpaid  stock.  The  complainants  were  judgment  creditors 
of  the  corporation  w^hich  was  organized  under  the  general 
law  of  this  State.  Executions  had  been  issued  upon  their 
judgments  and  returned  riuUn  bona.  It  was  charged  in  the 
bill  that  the  stockholders  had  paid  but  fifty  cents  on  the 
dollar  for  their  stock,  and  as  the  corporation  w^as  insolvent 
it  w^as  sought  to  enforce  liability  for  the  residue  as  far  as 
might  be  necessary  to  pay  the  judgments  held  by  complain- 
ants. 

After  the  bill  was  filed  a  number  of  other  judgment  cred- 
itors were,  on  their  motion,  admitted  as  cojnplainants. 
Answers  were  filed  by  the  corporation  and  by  Smith, 
Tracv,  Jlendenhall  and  Mrs.  L.  H.  Coleman,  stockholders. 
It  appears  that  when  the  cause  came  to  be  heard,  the  only 
question  remaining  for  determination  was  as  to  the  liability 
of  the  stockholders  for  the  alleged  unpaid  balance  on  the 
stock,  all  the  other  assets  of  the  corporation  having  been 
disposed  of  in  satisfaction  of  liens  prior  to  those  of  com- 
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plainants.  The  court,  upon  a  final  hearing,  dismissed  the 
bill,  and  by  writ  of  error  the  creditors  bring  the  record  to 
this  court,  assigning  error  upon  said  decree  of  dismissal. 

It  appears  tha,t  in  1883  L.  11.  Coleman,  0.  W.  Post  and  "W- 
T.  Reed  entered  into  a  partnership  for  the  purpose  of  man- 
ufacturing and  selling  agricultural  implements.  They 
started  with  a  capital  of  $00,000  cash,  having  also  a  parcel 
of  ground  valued  at  about  $7,000,  containing  some  eight 
acres,  which  was  donated  to  them  by  parties  who  wished  to 
encourage  the  enterprise.  At  the  end  of  the  first  year's 
operations  it  was  announced  that  the  firm  had  cleared  the 
sum  of  $18,000  and  that  it  was  then  proposed  to  organ- 
ize a  corporation  with  a  capital  stock  of  §3,000,  to  be 
known  as  "  The  Illinois  Agricultural  Works."  Tracy,  Men- 
denhall  and  Mrs.  Coleman  were  to  be  stockholders  in  the 
corporation.  They  knew  the  result  of  the  first  year's  busi- 
ness, actively  participated'in  the  various  conferences  neces- 
sary to  perfect  the  corporate  organization,  and  were  fully 
advised  of  all  the  facts  relating  thereto.  In  brief,  the  plan 
finally  agreed  on  was  to  convey  to  the  corporation  all  the 
property  of  Coleman,  Post  &  Eeed  in  payment  for  all  the 
stock  of  the  coi'poration,  which  was  to  be  issued  to  them  as 
follows :  To  Coleman  1,500  shares,  $150,000;  to  Post  1,000 
shares,  $100,000;  to  Reed  500  shares,  $50,000.  Then  Cole- 
man, Post  &  Reed  were  to  transfer  one-half  of  the  stock 
so  issued  to  them  to  Mendenhall,  as  trustee  for  the  company, 
and  Mendenhall  should  sell  one  hundred  thousand  dol- 
lars of  the  stock  at  fifty  cents  on  the  dollar  for  the  benefit 
of  the  company  and  hold  the  remainder  for  such  disposition 
as  might  be  determined  thereafter.  It  was  understood  that 
Tracy,  Mendenhall  and  Mrs.  Coleman,  who  were,  as  already' 
stated,  actively  concerned  in  the  creation  of  the  com- 
pany, should  have  their  stock  at  fifty  cents  on  the  dol- 
lar and  they  so  obtained  it,  paying  therefor  to  the  company, 
and  so  did  Smith.  The  certificates  of  200  shares  to  Mrs. 
Coleman,  100*  to  Smith,  50  to  Mendenhall  and  100  to  Tracy 
were  issued  N'ovember  24,  1884,  by  the  company,  and  Men- 
denhall, as  trustee,    surrendered  his  certificate  of  1,500 
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shares,  dated  K^ovember  10th,  and  received  another  for 
1,050  shares.  This  hist  certificate  was  dated  November  27, 
1884.  It  was  arranged  in  tlie  beginning  that  this  transfer 
of  s.tock  to  Mendenhall  as  trustee,  should  be  on  account  of 
the  assumption  by  tlie  company  of  the  debts  of  Coleman, 
Post  &  Eeed,  estimated  at  §70,000,  and  it  w^as  perfectly 
nnderetood  that  the  proceeds  of  the  stock  so  transferred  to 
llendenhall  should  belong  to  the  corporation  and  not  to 
Coleman,  Post  &  Eeed.  The  property  held  by  Coleman, 
Post  &  Eeed  was  worth  somewhere  in  the  neighborhood  of 
$140,000,  but  of  course  was  subject  to  the  indebtedness  of 
$70,000,  which  the  corporation  was  to  assume;  and  it  fol- 
lows that  while  they  were  to  hold  $150,000  of  "full  paid" 
stock,  it  was  to  cost  them  a  little  less  than  fifty  cents  on 
the  dollar.  The  plan  thus  stated  and  thus  carried  out  was  all 
settled  when  it  was  determined  to  organize  the  corporation, 
and  all  those  who  subsequently  received  stock,  except 
Smith,  were  parties, to  the  transaction  and  were  perfectly 
informed  as  to  it  all.  The  defense  interposed  by  Tracy, 
Smith,  Mendenhall  and  Mrs.  Coleman  to  the  claim  of  the 
coii)oration  creditors  was  that  the  stock  w^as  fully  paid 
W'hen  it  was  issued  to  Coleman,  Post  &  Eeed  and  that 
there  is  no  further  liability  in  resjiect  thereto. 

It  is  urged  that  the  conveyance  to  the  corporation  of  all 
the  assets  of  Coleman,  Post  &  Eeed  was  acce})ted  by  the 
corporation  as  full  payment  of  the  sum  represented  by  the 
face  of  the  stock  and  that  though  there  may  have  been  some 
overvaluation,  yet  this  can  not  be  attacked  except  for  fraud. 
This  transaction  was  had  between  Coleman,  Post  &  Eeed  in 
their  individual  capacity  on  the  one  hand  aiid  in  their  corpo- 
rate capacity  on  the  other.  The  purpose  in  part  was  to 
show  a  complete  subscription  for  the  stock.  A  further 
purpose  was  to  place  the  block  of  stock  from  which  Tracy 
and  the  other  new  parties  w^ere  to  get  their  shares  in  the 
nominal  form  of  paid-up  stock,  and  in  the  hands  of  some  one 
not  an  original  subscriber;  thus  to  furnish  some  colorable 
pretext  for  the  position  now  assumed,  that  the  stock  was  in 
fact  paid  up  and  that  it  was  boughtdn  the  market  and  with- 
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out  notice  of  anything  to  the  contrary,  or  at  least  to  place 
the  burden  of  showing  the  true  situation  upon  those  who 
might  seek  to  impose  liability  for  the  corporate  indebtedness. 
It  is  argued  that  no  matter  how  much  the  plant  was  over- 
Talued  there  is  no  suspicion  of  fraud;  that  in  addition  to 
the  actual  property  transferred  there  was  great  value  in 
sundry  patents  and  in  the  prospects  for  business,  based  on 
the  success  of  the  first  year.  This  argument  wholly  ignores 
the  fact  which  can  not  be  denied,  that  it  was  not  the  inten- 
tion to  convey  the  property  clear  of  incumbrance,  but  sub- 
ject to  the  assumption  of  the  debts  of  Coleman,  Post  & 
Keed  of  $70,000  incurred  in  the  acquisition  of  the  very  prop- 
erty, leaving  the  real  value  of  the  transfer  less  than  $75,000; 
and  that  "while  Coleman,  Post  &  Eecd  were  to  subscribe  and 
receive  certificates  for  the  entire  stock  of  $300,000,  they  were 
to  place  one  half  of  it  in  the  hands  of  Mendenhall,  as  trustee 
for  the  company,  and  Mendenhall  was  to  sell  one  hundred 
thousand  dollars  of  it  at  fifty  cents  for  the  benefit  of  the 
company — not  for  the  benefit  of  Coleman,  Post  &  Keed. 
This  was,  in  effect,  a  distinct  recognition  of  the  fact  that  the 
value  of  the  transfer  was  not  $300,000  or  even  $150,000;  and 
there  is  no  room  for  any  serious  contention  to  the  contrary. 
It  was  in  effect  a  subscription  by  Coleman,  Post  &  Reed  for 
only  one-half  of  the  stock.  The  form  thus  gone  through 
was  but  a  sham,  and  the  w^hole  proceeding  was  merely  a  de- 
vice to  evade  the  law  and  to  give  color  to  the  suggestion  that 
the  stock  was  fully  paid  up  when  it  was  not.  Had  the  ar- 
ransrement  been  carried  out  and  enouo^h  of  the  "  trustee  " 
stock  sold  to  pay  off  the  debts  of  Coleman,  Post  &  Reed 
there  would  have  been  no  real  change  in  the  situation  aside 
from  the  payment  of  debts;  but  instead  of  the  partnership 
concern,  with  property  worth  $140,000  or  $150,000,  there 
would  have  been  a  corporation  with  a  capital  stock  of 
$300,000,  nominally  paid  in  full  and  nothing  in  the  treas- 
ury. Here  there  was  a  fraudulent  aspect  to  be  presented 
to  the  public.  If  the  stock  was  reaUy  paid  in  full  there  should 
be  a  large  working  capital  on  hand  equal  to  the  real  value 
of  the  tangible  property.    If  not  paid  in  full  there  must 
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be  the  statutory  liability  of  responsible  stockholders. 
It  was  really  not  paid,  and  we  find  Mr.  Coleman,  who  was 
president  of  the  company,  asserting  to  Mr.  Loeb,  who  was  a 
creditor,  that  die  cori)oration  had  valuable  assets  in  these 
unpaid  subscriptions.  lie  was  thereby  enabled  to  tide  over 
matters  with  Mr.  Loeb,  and  no  doubt  the  same  considerations 
were  efficient  in  leading  him  and  thirt3''-seven  other  creditors, 
aggregating  in  all  over  sixty  thousand  dollars,  to  accept  the 
guarantee  of  the  corporation  on  condition  of  an  extension 
for  a  period  of  over  eighteen  months.  The  conclusion  in- 
evitably flowing  from  this  evidence  is  that  the  matter  was 
so  arrano^ed  as  that  the  stock  should  cost  not  exceedinnr  fiftv 
cents  on  the  dollar  to  any  of  tlie  parties,  and  all  were  to  be 
on  substantially  the  same  footing. 

The  metliods  adopted  do  not  disguise  the  real  purpose, 
and  while,  as  between  the  corporation  and  the  stockholders, 
the  stock  may  be  treated  as  f ulh"  paid,  the  creditors  can  not 
be  barred  by  what  was  thus  done.  The  capital  stock  of  a 
corporation  is  a  trust  fund  which  can  not  be  given  away 
or  misappropriated  to  tlie  prejudice  of  corporate  creditors, 
and  any  device  by  which  members  of  a  corporation  seek  to 
avoid  the  liability  im])osed  upon  them  by  law  is  void  as  to 
creditors.  Shareholders  can  not,  by  private  agreement  with 
the  corporation,  or  among  themselves  before  the  formation 
of  the  corporation,  make  shares  of  stock  non-assessable  so  as 
to  excuse  payment  for  such  stock  at  its  par  value  to  creditors. 
Union  Mut.  L.  I.  Co.  v.  Frear  Stone  Mfg.  Co.,  97  111.  537; 
Ailing  V.  Wenzel,  133  111.  2Ct4:  and  cases  cited.  A  court  of 
equity  will  always  regard  tlie  transaction  as  it  substantially 
is,  stripped  of  all  mere  forms,  and  where  there  was  in  fact 
but  a  partial  paymen^t  of  the  stock,  it  will  not  release  the 
shareholder  merely  because  his  certificate  declares  it  isfuUv 
paid  and  not  assessable,  nor  will  it  be  misled  or  deceived  by 
the  mere  disguise  of  issuing  full-paid  stock  to  be  transferred 
to  a  trustee  for  the  benefit  of  the  company. 

So  far  as  Tracy,  Mendenhall  and  Mrs.  Coleman  are  con- 
cerned  there  can  be  no  pretense  of  buying  the  stock  without 
notice  of  the  facts.     Kot  only  from  the  testimony  of  other 
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witnesses  but  from  their  own  statements,  on  the  stand,  it  is 
clear  that  thev  not  only  know  all  the  facts,  but  assisted  in 
arranging  the  scheme  which  was  finally  carried  out.  It 
appears,  indeed,  that  the  stock  as  first  issued  went  directly 
to  the  parties  according  to  the  shares  they  were  to  take; 
but  that  Tracy  objected  and  insisted  that  the  stock  should 
all  be  issued  to  Coleman,  Post  &  Reed,  and  one-half  should 
be  transferred  to  Mendenhall,  as  trustee;  and  thereupon  the 
oritrinal  stock  book  was  destroyed  and  another  was  obtained 
and  the  transaction  was  as  already  stated.  Tracy  in  his 
testimony  says  the  parties  having  the  matter  in  charge  did 
not  understand  the  modus  oj}e?'a?uli  and  he  had  it  changed. 
lie  was  unwilling  to  take  the  stock  unless  it  passed  through 
the  hands  of  a  trustee,  apparently  supposing  he  had  thereby 
gained  some  advantage  from  a  legal  standpoint.  It  is  urged 
on  behalf  of  Smith  that  he  was  an  innocent  purchaser  of  the 
stock  in  open  market,  and  it  is  suggested  that  by  virtue  of 
Sec.  8  of  the  Corporation  Act,  where  stock  is  transferred 
before  being  fuUy  paid,  there  must  be  a  record  made  of  tlie 
fact  in  the  office  of  the  recorder  of  deeds,  and  as  no  such 
record  appears,  he  took  the  stock  as  not  assessable.  We  do 
not  feel  called  upon  to  discuss  this  provision  of  the  statute 
nor  to  express  any  opinion  as  to  the  effect  of  transferring 
unpaid  stock  without  such  record,  as  we  find  in  the  evidence 
ample  proof  that  Smith  understood  the  whole  arrangement 
thoroughly.  He  does  not  deny.it  very  pointedly;  his  testi- 
mony all  considered  leaves  the  clear  impression  that  he  did 
know  all  about  it,  as  Post  swears  he  did.  jMoreover,  all  the 
circumstances  point  that  way.  He  was  on  the  list  with 
Tracy,  Mendenhall  and  ilrs.  Coleman  from  the  becrinninfr. 
He  was,  no  doubt,  fully  informed  by  Tracy  and  by  Post  of 
all  the  leading  matters  involved.  He  knew  he  was  paying 
but  fifty  cents,  and  he  knew  that  was  all  anybody  else  paid. 
His  certificate  was  issued  to  him,  directly,  the  same  day  the 
others  were  issued.  He  knew  the  corporation  was  not  re- 
ceiving par  value  for  his  stock  or  for  any  of  it;  at  least,  we 
think  it  absolutely  clear  that  he  must  have  had  such  knowl- 
edge as  to  the  other  stock.     There  can  be  no  question  that 
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he  knew  it  as  to  his  own  and  that  he  also  knew  he  was  in 
effect  getting  it  from  the  corporation.  He  was  in  no  proper 
sense  a  buyer  on  the  open  market.  He  was  in  substance 
and  effect  one  of  the  corporators,  as  were  Tracy,  Mendenhall 
and  Mi's.  Coleman,  though  he  was  not  at  the  front  as  they 
were,  and  was  doubtless  acting,  more  or  less,  under  the  advice 
of  Tracy. 

It  is  also  urged  that  the  debts  upon  which  these  judg- 
ments were  obtained  were  those  originally  of  Coleman, 
Post  &  Reed,  merely  assumed  b}''  the  corporation.  By  as- 
suming them  the  corporation  made  them  its  own  and  ob- 
tained a  long  extension  upon  them.  Thus  it  was  enabled 
to  use  and  enjoy  the  property  it  obtained  from  the  original 
debtors.  But  for  this  the  property  would  not  have  been  so 
appropriated  by  the  corporation.  We  are  unable  to  per- 
ceive any  defense  on  this  ground. 

With  regard  to  the  stock  still  held  by  Mendenhall  as 
trustee,  to  wit,  1,050  shares,  we  think  it  may  be  said  he  oc- 
cupies, in  equity,  a  more  favorable  position  than  if  he  were 
the  real  owner.  As  has  been  shown,  his  holding  is  merely 
that  of  a  trustee,  for  the  benefit  of  the  company.  lie  could 
not  apply  the  proceeds  to  his  own  use;  what  he  did  was  in 
pursuance  of  a  general  plan  to  which  all  agreed,  and  he  is, 
no  more  chargeable  in  this  respect  than  Avere  the  other 
parties  to  the  scheme.  His  holding  was  merely  that  of  the 
company,  and  as  we  think,  the  fair  equitable  view  is  to  re- 
gard the  stock  remaining  in  his  hands  as  still  unissued 
stock.  He  did  not  take  it  for  himself,  nor  did  he  intend  to, 
nor  was  it  so  understood  by  any  one.  AVe  have  been  cited 
to  some  authorities  to  the  effect  that  the  holder  of  the  stock 
will  be  charged  regardless  of  the  nature  of  liis  holding;  but 
without  stopping  to  consider  w^hether  such  adjudications 
were  in  cases  similar  to  this,  we  are  disposed  to  hold  him 
not  responsible  on  the  facts  before  us,  with  respect  to  the 
shares  he  so  holds  as  trustee. 

What  might  be  the  legal  responsibility  attaching  to  him 
in  common  with  the  other  stockholders  because  they  as- 
sumed to  act  as  a  corporation  when  the  stock  was  not  all 
subscribed  in  good  faith,  it  is  not  necessary  to  consider. 
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TTe  do  not  understand  the  bill  asserts  liability  on  that 
ground  but  merely  on  the  ground  that  they  hold  stock  not 
paid  up  in  full. 

We  are  of  the  opinion  the  decree  dismissing  the  bill  was 
erroneous  and  that  Tracy,  Smith,  Mendenhall  and  Mrs. 
Coleman  were  legally  responsible  as  holders  of  unpaid 
stock;  but  that  Mendenhall  was  not  so  bound  as  to  said 
1,050  shares  of  trustee  stock. 

The  decree  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  take  the  proper  account  and  render  a  decree  accord- 
ing to  the  views  herein  expressed. 

Reversed  and  rema/nded. 


Otto  G.  Tuller  and  Mary  F.  Tuller 

V. 

Elisha  Fox. 

special  Findings  by  Jury — Effect  as  to  Instructions — When  Error  in 
Instructions  Immaterial. 

1.  Wlien  it  appears  clearly  from  the  special  findings  what  the  jury 
determined  to  be  the  true  state  of  facts,  then  the  reviewing  court  will 
apply  the  principles  of  law  to  the  facts  thus  found,  and  if  the  general 
Terdict  of  the  jury  is  the  same  that  the  law  would  pronounce  upon  the 
facfc*.  the  verdict  will  stand  although  erroneous  instructions  were  given, 
provided  the  court  can  see  that  the  erroneous  instructions  did  not  con- 
tribute to  lead  the  jury  to  the  special  finding  of  facts. 

2.  Where  an  action  was  brought  to  recover  back  money  paid  by 
plaintiff  to  defendants  as  damages  for  debauching  one  defendant,  who 
was  the  wife  of  the  other  defendant,  on  the  ground  that  the  husband  was, 
unknown  to  plaintiff  at  the  time,  consenting  to  the  adultery,  and  that 
there  was  a  conspiracy  between  the  defendants  to  entrap  the  plaintiff, 
heldj  the  jury  having  found  the  existence  of  such  a  conspiracy  by  special 
verdict,  a  verdict  for  the  plaintiff  was  the  legal  consequence. 

[Opinion  filed  April  11,  1892.] 

In  error  to  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrisox  &  Whitlock,  for  plaintiffs  in  error. 

Vol.  XLYI  7 
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Messrs.  George  W.  Smith  and  Charles  A.  Barnes,  for 
defendant  in  error. 

Mr.  Justice  Boggs.  This  is  a  writ  of  error  brought  to 
obtain  a  reversal  of  a  judgment  rendered  against  the  plaint- 
iffs in  error  in  the  sum  of  $8,500,  in  favor  of  the  defendant 
in  error,  in  the  ilorgan  Circuit  Court,  in  an  action  of 
assumpsit  upon  a  declaration  contiiining  the  common  money 
counts.  It  is  clearly  shown  by  the  evidence  and  in  fact 
conceded  by  all  the  parties,  that  the  plaintiffs  in  error  ob- 
tained from  the  defendant  in  error  during  the  years  1887 
and  1888  at  different  times  large  sums  of  money  amounting 
in  all  to  $11, GOO,  and  that  during  that  period  illicit  sexual 
relations  existed  between  the  defendant  in  error  and  Mary 
A.  TuUer,  one  of  the  plaintiffs  in  error,  who  is  the  wife  of 
Otto  6.  Tuller,  the  otlier  ])laintiff  in  error.  The  contention 
of  the  plaintiffs  in  error  is  that  the  defendant  in  error  de- 
bauched the  wife,  Mary,  and  that  the  various  payments  of 
money  were  made  in  settlement  of  damages,  which  the  hus- 
band became  lerallv  entitled  to  have  and  demand  for  the 
wrong  thus  inflicted  upon  him,  and  that  such  payments  were 
voluntarily  made  by  the  defendant  in  error  with  full 
knowledge  of  all  the  facts  bearing  upon  his  legal  liability  to 
the  husband.  The  defendant  in  error  is  an  old  man  of 
about  the  a^e  of  ei^htv-two  vears  at  the  time  of  the  trial. 
He  has  a  wife  and  several  sons  and  daughters.  He  claims 
that  the  plaintiff  in  error,  Otto  G.  Tuller,  the  husband,  was 
fully  aware  of  the  adulterous  conduct  of  the  Avife  and  that 
the  husband  and  wife  conspired  and  confederated  together 
to  have  it  continued.  That  thev  arransred  at  one  time  that 
tlie  husband  should  be  absent  in  Missouri  temporarily,  during 
Avhich  time  the  wife  was  to  induce  the  defendant  in  error  to 
visit  her  at  her  home,  and  that  the  husband  should,  upon 
returning,  pretend  to  have  discovered  the  liason  and  assume 
great  anger  and  secure  money  from  the  defendant  in  error 
by  working  on  his  fears  and  his  weaknesses.  That  this 
scheme  succeeded,  and  the  sum  of  §3,000  was  obtained  from 
him  as  the  result.    That  at  another  time  the  husband  and 
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wife  acted  in  concert  in  appointing  a  time  and  place  when 
and  where  the  wife  should  induce  the  defendant  in  error  to 
visit  her  and  have  sexual  intercourse  with  her,  to  enable  the 
husband  to  surprise  them  in  flagrante  delicto.  This  ruse  he 
claims  succeeded,  and  that  the  husband  came  suddenly  upon 
the  wife  and  the  defendant  in  error,  while  they  were  in  the 
bedroom  of  the  wife,  and  by  threats  that  he  would  expose 
the  defendant  in  error  and  his  family  to  public  shame  and 
disgrace  extorted  the  sum  of  $5,500  from  him.  The  facts 
and  circumstances  in  proof  tended  strongly  to  sustain  the 
truth  of  each  of  these  charges.  The  verdict,  it  will  be  ob- 
served, is  for  the  amount  of  these  two  sums  of  money. 

The  jury  in  answer  to  interrogatories  propounded  to  them, 
found  specifically  that  "  the  money  was  obtained  from  the 
defendant  in  error,  by  the  plaintiffs  in  error  jointly,  as  the 
result  of  a  conspiracy  between  them  to  illegally  extort  money 
from  the  defendant  in  error.  That  each  of  the  plaintiffs  in 
error  had  knowledge  of  the  acts  of  the  other  in  so  obtain- 
ing the  money,  and  that  the  defendant  in  error  did  not  pay 
the  money  without  compulsion  nor  with  full  knowledge  of 
the  facts  connected  with  the  transactions  out  of  which  the 
demands  for  the  money  arose." 

TJiere  is  suflBcient  evidence  in  the  record  to  support  and 
warrant  these  findings. 

Counsel  for  plaintiffs  in  error  say:  "  We  insist  that  each 
of  the  instructions  given  for  Fox  (defendant  in  error)  were 
misleading  and  erroneous ;  that  the  real  and  only  question 
in  the  case  was  whether  the  payments  made  by  Fox  were 
voluntary  payments,  and  if  voluntary  no  recovery  can  be 
maintained."  The  instructions,  it  may  be  conceded,  are  not 
wholly  free  from  objection,  but  the  faults  to  be  found  in 
them  are  more  technical  than  serious,  and  not  of  a  character 
in  any  wise  affecting  the  action  of  the  jury  in  considering 
and  answering  the  special  interrogatories  propounded  to 
them.  The  sole  function  of  instructions  is  to  convey  to  the 
mind  of  the  jury  the  correct  principles  of  law  applicable  to 
the  evidence  submitted  to  them,  in  order  that,  having  deter- 
mined the  final  state  of  facts  from  the  evidence,  the  jury 
may,  by  the  application  of  the  proper  legal  principles,  arrive 
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at  a  correct  conclusion  according  to  the  law  and  the 
evidence.  When  it  can  be  known  from  the  special  findings 
what  the  jury  determined  to  be  the  true  state  of  the  facts, 
then  a  reviewing  court  will  apply  the  rules  and  principles  of 
the  law  to  the  facts  thus  found,  and  if  the  general  verdict  of 
the  jury  is  the  same  that  the  law  would  pronounce  upon  the 
facts,  the  verdict  is  right  and  must  stand,  though  erroneous 
instructions  w^ere  given,  provided  the  court  can  see  that  the 
error  in  the  instructions  did  not  contribute  to  lead  the  jury 
to  the  special  findings  of  fact. 

The  instructions  complained  of  in  the  case  at  bar  have 
application  only  to  legal  principles,  and  in  no  wise  relate  to 
any  question  of  fact.  Instructions,  though  erroneous,  will 
not  work  a  reversal  unless  the  jury  were  or  might  have 
been  misled  by  the  error  in  such  instructions.  Brant  v. 
Gallup,  111  111.  487. 

Counsel  for  plaintiflf  in  error  say  the  real  and  only  ques- 
tion is  whether  the  money  was  paid  by  Fox  voluntarily  and 
with  full  knowledge  of  all  the  facts  material  to  such  pay- 
ments. That  money  so  paid  can  not  be  recovered,  will  not, 
we  suppose,  be  questioned. 

The  jury,  however,  specially  found  that  the  defendant  in 
error  did  not  have  full  knowledge  of  the  facts.  He  did  not 
know  that  the  husband  was  in  fact  consenting  to  and  desir- 
ing the  debauchery  of  the  wife,  and  that  both  were  confed- 
erating together  to  entrap  him  into  the  commission  of  acts 
of  adultery  with  the  wife  for  the  purpose  of  enabling  the 
husband  to  demand  and  extort  money  from  him.  Money 
thus  obtained  is  as  ill-gotten  as  though  it  had  been  secured 
by  force  instead  of  fraud,  and  the  law  awards  its  return  in 
one  case  as  in  the  other.  The  judgment  rendered  by  the 
court  against  the  plaintiffs  in  error  in  j^ersonam  is  affirmed. 

We  do  not  find  in  the  record  evidence  to  support  the  issue 
in  attachment  upon  the  part  of  the  defendant  in  error,  ajid 
the  verdict  and  judgment  upon  the  issues  in  attachment  are 
reversed,  and  to  that  extent  the  cause  is  remanded. 

The  Circuit  Court  shall  proceed  to  try  the  issue  in  attach- 
ment, if  the  defendant  in  error  shall  so  desire. 

Affirmed  impart  and  reversed  in  part. 
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Parsons  &  Loake 

V. 

Tom  C.  Ponting. 

Partnership—Sale  of  PartrO^rship  Property  by  one  Partner — Attempt 
to  Apply  Part  of  Purchase  Price  on  Debt  Due  Vendee  by  Selling  Part- 
ner— Alleged  Ratification  by  Other  Partner — Insufficient  Evidence. 

In  an  action  brought  by  A  firm  to  recover  part  of  the  purchase  price  of 
certain  cattle  sold  to  the  defendant  by  one  partner,  where  the  defense 
was  that  it  had  been  agreed  between  the  vendee  and  the  partner  making 
the  sale  that  part  of  the  purchase  price  should  be  applied  on  a  debt  due 
from  such  partner  to  the  vendee,  and  that  the  other  partner  had  rati- 
fied this  agreement,  held,  that  there  was  not  enough  evidence  to  war- 
rant a  finding  by  the  jury  that  such  a  ratification  had  been  made. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

In  February,  1887,  Parsons  &  Loake  entered  into  a 
partnership  in  the  business  of  raising,  buying  and  selling 
stock,  their  plaoe  of  business  being  the  home  farm  of 
Parsons,  in  Clay  County.  When  the  partnership  was 
forme<l,  Loake,  as  a  part  of  the  capital  contributed  by 
him,  put  into  the  firm  eight  head  of  thorough-bred  Hereford 
cattle,  which  he  had  purchased  of  the  appellee  for  the  sum 
of  82,200  and  for  which  the  appellee  held  the  individual  note 
of  Loake.  In  the  winter  of  1887-8  Parsons  &  Loake  sent 
130  head  of  cattle  to  Christian  County,  where  the  appellee 
lives,  to  be  wintered  or  sold,  and  on  the  13th  day  of  Feb- 
ruary, 1888,  these  cattle  Avere  sold  by  Loake  for  the  firm  to 
the  appellee  for  the  total  sum  of  $3,700.  Appellee  executed 
his  note  to  the  firm  for  $2,700,  and  contends  that  by  agree- 
ment between  himself  and  Loake  the  remaining  $1,000  due 
for  the  cattle  was  to  be  credited  on  the  debt  due  him  from 
Loake  for  the  Hereford  cattle.  On  the  12th  day  of  May, 
1888,Parsons,acting  for  the  firm,  sold  the  note  for  $2,700,  and 
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the  appellee  subsequently  paid  it.  It  is  not  contended  that 
Parsons  knew  of  this  alleged  agreement  when  it  was  made, 
or  that  he  ever  expressly  consented  to  it,  but  appellee  insists 
tliat  the  sale  of  the  note  for  $2,700  by  Parsons  ^nd  the 
statements  made  in  a  letter  written  by  Parsons  to  the  appel- 
lee, together  with  an  alleged  failure  on  the  part  of  Parsons 
to  promptly  repudiate  the  alleged  contract  of  Loake,  con- 
stituted a  ratification  of  the  act  and  agreement  of  Loake. 
The  letter  referred  to  is  as  follows : 

Flora,  May  3,  1888. 
Mr.  Ponting. 

Dear  Sir: — I  am  much  disappointed  that  Mr.  Loake  was 
obliged  to  return  without  buying  any  stock  and  has  lost  his 
time  and  expenses.  I  can't  see  why  you  did  not  and  should 
not  have  given  the  $1,000  note,  as  you  promised  Mr.  Loake 
in  case  I  was  not  satisfied  to  let  that  $1,000  go  on  Mr. 
Loake's  private  debt.  If  we  had  the  money  I  would  be 
glad  to  oblige  you,  and  if  Mr.  Loake  had  done  as  I  wished, 
instead  of  you,  last  year,  we  should  have  saved  thousands  of 
dollars.  As  it  is,  we  have  not  money  to  buy  a  little  stock, 
and  hence  I  can  not  consent  to  furnish  money  to  pay  Mr. 
Loake's  private  debt,  and  hope  you  will  send  us  the  note,  as 
agreed  on,  so  we  can  get  it  discounted.  We  are  like  all  the 
farmers;  nobody  is  pacing  anything;  we  must  all  be  patient, 
and  with  a  good  crop  all  will  change.  Hoping  for  an  early 
visit  from  you  and  Mrs.  Ponting,  I  am, 

Very  truly  yours, 

Lewis  B.  Parsons. 

Some  effort  was  made  on  the  part  of  the  a})i)ellee  to  show 
that  the  firm  of  Parsons  &  Loake  ought  to  be  held  liable 
for  the  amount  due  him  for  the  ILu'cfoi'd  cattle,  as  being  a 
debt  of  the  firm,  not  of  Loake  individually.  The  evidence, 
however,  clearly  establishes  the  fact  to  be  that  the  appellee 
sold  the  cattle  to  Loake,  accepted  his  individual  note  for 
them,  and  that  they  then  knew  that  Loake  bought  them  to 
put  into  the  capital  of  the  firm  as  his  contribution  to  that 
capital  and  against  an  equal  amount  contributed  by  Parsons. 
Upon  this  point  the  jury  found  against  the  appellee,  for  it 
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appears  from  the  bill  of  exceptions  that  the  finding  of  the 
jury  was  upon  the  ground  that  Parsons  had  ratified  the 
arrangement  made  by  Loake  and  the  appellee  for  the  applica- 
tion of  $1,000  remaining  unpaid  of  the  price  of  the  firm's 
cattle  upon  the  individual  debt  of  Loake.  The  action  was 
assumpsit  brought  by  Parsons  &  Loake  against  appellee 
to  recover  the  $1,000  unpaid  upon  the  sale  of  the  cattle. 
The  appellee  pleaded  the  general  issue  and  a  plea  of  set-oflf 
in  which  he  set  up  the  alleged  indebtedness  of  Parsons  & 
Loake  to  him  for  the  Hereford  cattle.  The  jury  returned  a 
verdict  for  the  appellee  and  the  court  awarded  judgment 
upon  it  from  which  this  appeal  is  prosecuted, 

Messrs.  KuFua  Cope  and  J.  C.  McBeide,  for  appellant 
L.  B-  Parsons. 

Messrs.  Taylob  &  Abbams  and  Dbbnu^an  &  Hogakt,  for 
appellee. 

Mr.  Justice  Boggs.  When  the  appellee  parted  with  the 
Hereford  cattle  he  knew  that  Parsons  and  Loake  were 
intending  to  form  a  partnership,  and  that  Loake  was  buying 
the  cattle  for  the  purpose  of  putting  them  in  as  part  of  his 
contribution  to  the  capital  of  the  firm  of  Parsons  &  Loake, 
as  against  a  like  contribution  in  value  to  be  made  by  Parsons. 
The  appellee  was  instrumental  in  bringing  about  the  forma- 
tion of  the  jmrtnership.  He  went  with  Loake  from  Christian 
County, where  they  both  lived,  to  the  home  of  Parsons  in  Clay 
County,  to  aid  in  bringing  it  about.  He  introduced  Loake 
to  Parsons  and  recommended  him  as  a  desirable  partner, 
and  when  Parsons  and  Loake  had  agreed  upon  terms  of 
partnership  as  to  the  details  of  which  the  appellee  was  fully 
advised,  he  sold  the  Hereford  cattle  to  Loake  and  accepted 
his  individual  note  in  payment  for  them,  knowing  at  the  same 
time  that  the  cattle  were  to  be  accepted  by  Parsons  & 
Loake  as  an  individual  contribution  of  Loake  to  his  share 
of  the  capital  of  the  firm.  There  is  no  ground  upon  which 
to  base  a  contention  that  the  indebtedness  for  these  cattle 
was  legally  or  equitably  that  of  the  firm  of  Parsons  & 
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Loake.  The  appellee  admits  that  he  bought  of  Parsons  & 
Loake,  through  Loake  and  in  the  absence  of  Pareons,  130 
head  of  cattle  belonging,  as  appellee  then  knew,  to  the  firm, 
at  the  price  of  $3,700.  lie  gave  his  note  for  $2,700,  paya- 
ble to  the  firm,  and  con.tends  that  the  remainder,  $1,000, 
was  by  agreement  between  himself  and  Loake  to  be  applieil 
as  a  credit  upon  the  note  he  held  against  Loake  for  the 
Hereford  cattle.  That  the  assets  and  property  of  the  part- 
nership could  not,  without  the  consent  of  Parsons,  be  thus 
appropriated  to  the  liquidation  of  the  individual  debt  of 
Loake,  is  a  rule  of  law  so  elementary  that  a  citation  of 
authorities  in  its  support  is  wholly  unnecessary.  The  cattle 
at  the  time  they  w^ere  purchased  by  appellee  were,  and  for 
some  time  before  had  been,  in  Christian  County,  in  the  charge 
of  Loake.  Parsons  lived  in  Clay  County.  He  was  not 
present  w^hen  the  sale  was  made,  and  it  is  not  claimed  that 
he  knew  anything  about  it  at  the  time  of  the  transaction. 
It  is,  however,  contended  that  Parsons  ratified  the  applica- 
tion of  the  $1,000  to  the  credit  of  Loake,first,  by  not  promptly 
repudiating  it ;  second,  by  collecting  the  $2,700  note  given  by 
the  appellee  to  the  firm  of  Parsons  &  Loake;  third,  by  state- 
ments to  be  found  in  his  letter  of  May  3,  1888,  set  out  in 
the  statements  of  the  case  in  these  reports. 

The  duty  of  repudiating  the  alleged  agreement  could  only 
arise  after  Parsons  knew  of  it.  It  is  not  shown  that  either 
the  appellee  or  Loake  or  any  one  else  gave  Parsons  any 
notice  or  information  whatever. alxjut  the  matter,  nor  is  there 
any  evidence  charging  Parsons  with  knowledge  of  the  fact, 
except  it  be  the  letter  of  May  3d,  written  by  him  to  the  ap- 
pellee. From  this  letter  it  is  clear  that  Pai*sons  had  not 
then  heard  that  Loake  and  the  appellee  had  agreed  that  the 
$1,000  w^as  to  be  credited  upon  Loake's  note,  but  he  then 
evidently  understood  tliat  Loake  and  the  a]>pellee  had 
talked  about  the  matter,  and  had  agreed  that  it  should  be 
so  done  if  his  (Parson's)  consent  could  be  had,  and  that  if 
he  did  not  consent  the  apj)ellee  would  give  his  note  to  the 
firm  for  the  $1,000  remainder  due  on  the  cattle.  When 
Parsons  learned  this  much  is  not  disclosed.    We  only  know 
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that  he  positively  declined  to  yield  his  consent  and  demanded 
that  the  appellee  comply  with  the  contract  as  he  understood 
it ;  that  is,  give  his  note  to  the  firm  for  the  $1,000  remain- 
ing unpaid  upon  the  cattle.  The  burden  of  proving  a  rati- 
fication was  upon  the  appellee,  and  if  he  relies  upon  an 
inference  of  ratification  arising  from  an  alleged  failure  of 
prompt  repudiation,  the  burden  of  proving  laches  in  this 
respect  also  rests  upon  him.  Before  such  laches  can  be  im- 
puted to  Parsons  it  must  appear  by  direct  or  circumstantial 
proof  that  after  he  was  informed  of  the  facts  he  did  not 
with  reasonable  dispatch  act  upon  such  knowledge.  He 
acted  in  May  and  there  is  no  proof  that  he  had  before  such 
action  been  advised  of  the  alleged  contract  between  Loake 
and  the  appeUee.  Nor  do  we  regard  the  assignment  by 
Parsons  of  the  $2,700  note  as  an  affirmance  or  ratification, 
for  from  the  evidence  it  seems  clear  that  at  the  time  he  sold 
the  note  he  understood  that  the  appellee  was  to  pay  the 
$1,000  remaining  due  on  the  cattle  to  the  firm  unless  he 
(Parsons)  voluntarily  consented  to  its  application  as  a  credit 
upon  the  debt  of  Loake,  and  this  he  notified  the  appellee  he 
would  not  consent  to  l>efore  he  sold  the  note.  Upon  the 
question  of  ratification,  we  think  the  appellee  failed,  and 
that  in  this  respect  the  finding  of  the  jury  was  manifestly 
against  the  weight  of  the  evidence.  Indeed,  we  do  not 
think  there  was  sufficient  evidence  tending  to  establish  a 
ratification  to  justify  an  instruction  to  the  jury  concern- 
ing it. 

For  the  reasons  thus  expressed  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  i^emand^d. 
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Hannah  C.  Main 

V. 

William  D.  Main. 

Husband  and  Wife — Divorce — Action  by  Wife  Against  Husband  for 
False  Imprisonment. 

An  action  can  not  be  maintained,  after  divorce,  by  a  wife  against  her 
former  husband  for  false  imprisonment,  where  the  acts  complained  of 
were  committed  before  the  divorce  was  granted. 

[Opinioa  JBled  AprU  11,  1892.] 

In  error  to  the  Circuit  Court  of  Clark  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

This  was  an  action  by  plaintiff  in  error  against  defend- 
ant in  error  and  Lewis  Main,  John  Ellege,  Jr.,  and  Frank 
Morrison.  Declaration,  first  count  charges  the  defendants 
with  false  and  malicious  prosecution,  without  any  reason- 
able or  probable  cause,  for  insanity,  and  imprisonment  in 
jail  and  insane  asylum  January  11,  1887,  and  adjudication 
against  such  proceedings  and  the  prosecution  wholly  ended. 
Second  count  alleged  that  the  defendants  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause, 
charged  the  plaintiff  with  having  committed  certain  of- 
fenses punishable  by  law,  to  wit :  Being  insane  and  dan- 
gerous, disagreeable,  dirty,  demented,  lazy,  noisy,  vulgar  and 
unchaste,  at  the  County  of  Clark  and  State  of  Illinois,  and 
also  at  the  County  of  Vigo  and  State  of  Indiana,  and  at  the 
last  mentioned  place,  on  the  charge  of  insanity,  the  defend- 
ants falsely  and  maliciously  caused  plaintiff  to  be  arrested 
and  imprisoned  three  weeks,  when  she  was  fully  discharged 
and  fully  acquitted  of  all  of  said  charges.  Claims  special 
damages  as  well  as  general. 

Plea  of  not  guilty  by  defendants,  William  and  Lewis 
Main  and  John  Ellege. 

I  defendant  William  D.  Main,  by  special  plea,  alleged  that 
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at  the  time,  etc.,  he  was  the  husband  of  plaintiff  until  after 
the  supposed  injuries,  when  he  was  divorced  and  decreed  to 
pay  plaintiff,  as  alimony,  $300  per  year.  Prays  judgment, 
etc.  Special  plea  by  William  D.  Main,  like  the  former,  ex- 
cepting that  it  avers  an  appeal  by  him  from  the  decree  for 
divorce  and  alimony,  and  that  it  is  still  pending,  and  like- 
wise prays  judgment,  etc.  To  these  special  pleas  plaintiff 
demurred.  The  court  overruled  theUemurrer  and  rendered 
judgment  accordingly  against  the  plaintiff  in  favor  of 
defendant,  Wm.  D.  Main.  At  a  subsequent  term  the  suit 
was  dismissed  for  want  of  prosecution  as  to  the  other 
defendants. 

Messrs.  Hokace  S.  Clark  and  J.  W.  Howell,  for  plaint- 
iff in  error. 

Messrs.  Golden  &  IIamill,  for  defendant  in  error. 

Mr.  Justice  Wall.  The  only  question  arises  upon  the 
action  of  the  court  in  holding  the  special  pleas  a  valid  de- 
fense. At  the  common  law  neither  the  husband  nor  wife 
could  maintain  an  action  for  damages  against  the  other  for 
an  assault  or  battery,  no  matter  how  aggravated,  though 
the  offending  party  was  liable,  criminal  iter.  Nor  would 
an  action  lie  for  an  injury  to  the  reputation.  Reeve's  Do- 
mestic Relations,  65;  Cooley  on  Torts,  223,  227.  The  fact 
that  the  conjugal  relation  has  been  dissolved  by  divorce 
will  not  supjx)rt  an  action  for  a  tort  committed  during  the 
marriage.  lb.  228.  Abbott  v.  Abbott,  67  Maine  304,  was, 
like  this,  a  case  where,  after  divorce,  the  woman  sued  her 
former  husband  for  an  alleged  assault,  etc.,  during  covert- 
ure, by  forcibly  carrying  her  to  an  insane  asylum  and  caus- 
ing her  to  be  incarcerated  therein.  The  court  in  an 
elaborate  opinion  held  the  action  would  not  lie.  Theoret- 
ically husband  and  wife  are  one  person.  Actions  at  law 
between  them  were  unknown  at  the  common  law.  Our 
statute  has,  it  is  true,  introduced  some  radical  changes  so 
far  as  property  rights  and  the  power  of  making  contracts 
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are  concerned.  In  order  to  carry  out  the  rights  and  powers 
thus  conferred  ujx^n  the  wife  she  may  bring  suit  in  her  own 
name,  even  against  the  husband,  and  it  has  been  held  that 
by  reason  of  the  changes  thus  made  in  the  property  rights 
of  the  wife  the  husband  is  relieved  from  his  common-law 
liabilities  in  respect  to  her  torts  and  ante-nuptial  contracts. 
Emerson  v.  Clayton,  32  111.  493;  Howard  v.  Warmser,  55 
111.  48;  Martin  v.  Kobson,  65  111.  129.  But  as  was  said  in 
Chestnut  v.  Chestnut,  77  111.  34G,  "  TVe  have  no  warrant 
under  any  statute,  or  otherwise,  for  holding  a  married  woman 
has  any  right  to  any  action  at  law  against  her  husband  ex- 
cept in  cases  where  it  may  be  deemed  indispensable  to  enable 
her  to  recover  or  enjoy  her  separate  propert}',  secured  to  her 
by  the  statute."  In  the  Abbott  case,  snjpra^  the  court  said 
that  though  the  husband  may  have  no  right  to  inflict  violence 
upon  the  wife,  yet  it  is  not  desirable  that  an  action  should 
lie  in  such  cases. 

She  is  not  without  protection.  She  may  proceed  crim- 
inally. She  may  have  a  writ  of  habeas  corpus  if  unlaw- 
fully restrained.  She  may  sue  for  divorce  and  in  adjusting 
alimony  the  court  will  regard  any  cruelties  she  may  have 
suffered  and  award  such  compensation  as  the  nature  of  the 
case  shall  require.  When  she  has  resorted  to  tliis  final 
remedy  and  has  obtained  judgment  it  must  be  regarded  as 
a  settlement  of  all  causes  of  complaint. 

This  question  arose  lately  in  England  in  the  case  of 
Philips  V.  Barnet,  1  Q.  K.  D.  436.  Such,  J.,  said:  "Now  I 
can  not  for  a  moment  think  that  a  divorce  makes  a  marriage 
void  ah  initio;  it  merely  terminates  the  relation  of  husband 
and  wife  from  the  time  of  divorce,  and  their  future  rights  of 
property  are  adjusted  according  to  the  decision  of  the  court 
in  each  case." 

If  such  a  tort  is  actionable,  so  it  would  be  in  respect  to 
slander  and  libel.  If  the  action  would  lie  in  favor  of  the 
wife  against  the  husband  it  would  also  in  favor  of  the  hus- 
band against  the  wife.  Instead  of  settling,  a  divorce  would 
unsettle  all  such  matters.  A  new  line  of  litigation  would 
at  once  arise  and  the  harvest  would  grow  in  proportion  to 
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the  number  of  divorces.  Sound  considerations  of  public 
policy  would  forbid  a  change  of  the  common  law,  and  unless 
the  statutory  provisions  referred  to  have  by  direct  terms  or 
by  necessary  inference  abrogated  the  rule,  we  must  hold  it 
still  in  force.  It  is  clear  this  has  not  been  done,  expressly, 
and  we  find  no  sufficient  warrant  for  saying  it  has  been 
done  by  implication.  We  are  therefore  of  opinion  the 
Circuit  Court  properly  overruled  the  demurrer  to  the  pleas, 
and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Ohio  &  Mississippi  Railway  Company 

V. 

Alexander  Mueller. 

Eatlroads — Negligence — Failure  to  Signal— Personal  Injuries — Cross- 
ings— Evidence — Instructions, 

In  an  ^tion  brought  by  plaiatLff  to  recover  damages  for  injuries  to 
his  team  and  to  his  children  received  in  a  coUision  at  a  crossing  of  de- 
fendant's railroad,  where  part  of  the  negligence  complained  of  was  the 
alleged  failure  of  defendant's  servants  to  ring  the  bell  and  blow  the 
whistle  on  approaching  the  crossing,  the  court  instructed  the  jury  that 
evidence  of  witnesses  testifying  that  they  did  not  hear  the  bell  or  whistle 
was  to  be  regarded  as  affirmative  if  the  jury  believed  that  suc"h  witnesses 
had  their-  attention  fully  excited  to  what  occurred,  and  had  means  of 
observing  and  did  observe  that  no  such  facts  took  place.  Held,  that 
such  an  instruction  was  abstractly  correct,  but  that  there  was  no  evi- 
dence in  the  case  at  bar  on  which  to  base  it. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  CkeightoNj  Judge,  presiding. 

Messrs.  Pollarp  &  Werner  and  J.  H.  Matheny,  for  appel- 
lant. 

Messrs.  McQuire  &  Salzenstein,  for  appellee. 
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Mr.  Justice  Boggs.  A  train  of  the  appellant  company 
collided  with  a  wagon  and  team  belonging  to  appellee,  at 
the  crossing  of  the  appellant's  railroad  and  First  street,  in 
the  city  of  Springfield,  whereby  appellee's  horses  were 
killed,  his  wagon  broken,  and  his  children,  who  were  in  the 
wagon,  injured.  This  was  an  action  to  recover  damages 
therefor,  and  resulted  in  a  judgment  in  the  Circuit  Court  for 
the  appellee  in  the  sum  of  $420,  from  which  this  appeal  is 
taken.  Appellee's  team  and  wagon  were  at  the  time  of  the 
collision  in  charge  of  and  controlled  by  appellee's  driver, 
whose  name  is  not  disclosed  in  the  record.  This  driver  was 
unhurt,  and  immediately  after  the  accident  seems  to  have 
disappeared  without  even  reporting  the  occurrence  to  the 
appellee.  He  was  not  a  witness  upon  the  trial  nor  was  any 
attempt  made  to  account  for  his  absence.  It  is  contended  by 
the  appellant  that  this  driver  drove  the  team  along  the  street 
in  full  view  of  the  approaching  train  for  forty  to  fifty  feet 
before  reaching  the  crossing,  and  that  just  before  reaching 
the  track  concluded  that  it  was  not  safe  to  attempt  to  cross 
and  checked  up  his  horses,  then  changed  his  mind,  laid  whip 
to  the  team  and  endeavored  to  hurry  across  but  was  struck  by 
the  engine.  Appellant  urges,  therefore,  as  one  ground  for 
reversal,  that  the  accident  occurred  because  of  a  lack  of 
ordinary  care  upon  the  part  of  the  driver.  This  view  of  the 
case  is  not  without  evidence  tending  to  support  it,  but  as  there 
is  a  conflict  of  the  testimony  in  that  respect  and  as  the  case 
must  again  be  heard  when  this  contention  will,  we  trust,  be 
more  clearly  settled,  we  refrain  from  passing  upon  it  now. 

The  negligence  charged  against  the  api>ellant  as  the 
grounds  of  appellee's  right  of  recovery  is : 

(1.)  That  the  train  was  running  at  a  greater  rat^  of 
speed  than  was  permitted  by  the  ordinances  of  the  city, 
which  was  ten  miles  per  hour. 

(2.)  That  the  statutory  signal  by  bell  or  whistle  was  not 
given. 

The  evidence  on  the  part  of  the  appellee  as  to  the  rate  of 
speed  was  wholly  the  mere  estimates  and  guesses  of  per- 
sons who  saw  the  train  in  motion.    The  engineer  and  fire- 
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man  testified  that  the  train  was  moving  at  a  rate  not  exceed- 
ing six  miles  per  hour.  It  was  proven  that  the  train  was  to 
stop  one  block  from  this  crossing  and  was  running  slow^ly 
for  that  reason.  After  the  collision  the  train,  which  was 
composed  of  the  engine  and  two  coaches,  did  stop  with  the 
rear  coach  upon  the  crossing  where  the  collision  occurred. 
It  can  not,  we  think,  be  said  that  the  train  was  moving  at  a 
prohibited  rate  of  speed.  The  proofs  produced  by  the  ap- 
pellee in  support  of  his  assertion  that  the  statutory  signals 
were  not  given,  consisted  of  the  testimony  of  seven  witnesses 
who  might  have  heard  but  did  not  hear  such  signals.  The 
engineer  and  fireman  testified  that  the  bell  was  kept  con- 
tinuously ringing,  and  Charles  Crowder  and  T.  E.  iloore 
each  swore  that  thev  heard  the  eno^ine  bell  thus  rintrinff. 
The  court  instructed  the  jury  that  evidence  of  the  character 
produced  by  the  appellee  as  to  ringing  of  the  bell  or  blow- 
ing of  the  whistle  was  to  be  regarded  as  affirmative  evidence 
if  the  jury  believed  "  that  such  witness  or  witnesses  had  his 
or  her  attention  fully  excited  to  what  occurred,  and  had 
means  of  observing  and  did  observe  that  no  such  facts  took 
place."  This  instruction  states  correctly  an  abstract  rule 
(Frizell  v.  Cole,  42  111.  262),  but  we  have  not  been  able  to 
find  any  evidence  upon  which  to  base  or  warrant  it,  a  con- 
sideration which  we  think  escaped  the  vigilance  of  the 
learned  judge  who  presided  at  the  trial.  There  is,  w^e  think, 
no  evidence  indicating  that  any  witness  had  "  his  or  her  " 
attention  "  fully  excited  ''  as  to  whether  the  bell  was  ring- 
ing or  not  and  "  did  observe  "  that  the  bell  was  not  ringing. 
The  witnesses  in  question  simply  did  not  hear  the  bell  and 
their  testimony  was  purely  negative  and  ought  to  have  had 
weight  only  as  such.  The  instruction  tended  to  give  it  the 
weight  of  positive  evidence,  which  was  in  our  judgment  an 
error  demanding  a  reversal  when  all  the  facts  and  circum- 
stances proven  are  considered. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  mud  remanded. 
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Electa  W.  Yarnell. 


Limitations — Effect  of  Non-Residence — When  Does  Cause  of  Action 
Ainse, 

Sec.  20  of  Statute  of  Limitations  of  this  State,  providing  "  that  when 
a  cause  of  action  has  arisen  in  a  State  or  Territory  out  of  this  State,  or  in 
a  foreign  country,  and  by  the  laws  thereof  an  action  thereon  can  not  be 
maintained  by  reason  of  the  lapse  of  time,  an  action  thereon  can  not  be 
maintained  in  this  State,"  has  no  application  to  a  case  where  a  cause  of 
action  arises  in  this  State  against  a  defendant  residing  here,  and  there- 
after such  defendant  removes  to  another  State. 

[Opinion  filed  April  11,  1892.] 

In  error  to  the  Circuit  Court  of  Christian  Countv;  the 
Hon.  J.  FotJKE,  Judge,  presiding. 

Messrs.  J.  C.  Essick  and  J.  C.  McBride,  for  plaintiff  in 
error. 

Messrs.  Gross  &  Broadwell,  and  James  H.  Yarnell,  for 
defendant  in  error. 

Mr.  Justice  Boggs.  The  plaintiff  in  error,  while  a  resi- 
dent of  Illinois,  made,  executed  and  delivered  in  the  State 
of  Massachusetts  to  one  John  P.  Spaulding,  then,  and  con- 
tinuously since  then,  a  resident  of  the  State  of  Massachu- 
setts, a  note,  of  which  the  following  is  a  true  copy: 

"  $620.     One  year  after  date  I  promise  to  pay  John  P. 
Spaulding,  or.  order,  six  hundred  and  twenty  dollars,  with 
interest  at  eight  per  cent. 
«  Pana,  Illinois,  Nov.  2, 1869. 

(Signed)    «  J.  S.  Wooley." 
Upon  which  are  the  following  indorsements  : 
«  Rec'd  Nov.  28,  1870,  $120  on  within  note." 
"  Rec'd  Sept.  29,  1870,  the  interest  on  the  within  note  to 
Nov.  2,  1870." 
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The  note  remained  the  property  of  the  payee,  Spaulding, 
until  the  first  day  of  January,  1889,  when  it  was  assigned 
by  him  to  the  defendant  in  error. 

The  maker  (the  plaintiff  in  error)  continued  to  reside 
in  Illinois  until  the  13th  day  of  August,  1881,  when  he 
removed  to  and  became  a  resident  of  the  State  of  New 
Hampshire,  where  he  has  since  continuously  resided,  his 
place  of  residence  in  that  State  being  during  all 'the  time 
well  known  to  said  Spaulding  and  also  to  the  defendant  in 
error.  Actions  on  promissory  notes  can  be  brought,  accord- 
ing to  the  law  of  Npw  Hampshire,  within  six  years  after  an 
action  accrues,  and  not  thereafter.  The  note  appears  upon 
its  face  to  have  been  made  in  Hlinois,  but  it  is  stated  in  the 
7th  special  plea,  to  which  a  demurrer  was  sustained,  that  the 
note  was  executed  and  delivered  in  Massachusetts,  and  this 
allegation  of  the  plea  as  to  the  execution  of  the  note  must  bo 
accepted  as  true  as  the  ruling  of  the  court  on  the  demurrer 
is  assigned  for  error.  On  the  twentieth  day  of  July,  1880, 
the  defendant  in  error  began  in  the  Circuit  Court  of 
Christian  County  a  suit  against  plaintiff  in  error  in  attach- 
ment to  enforce  the  collection  of  the  note.  A  declaration  in 
assumpsit  containing  but  one  count  describing  the  note  was 
filed,  to  which  the  plaintiff  presented  a  plea  of  the  general 
issue  and  seven  special  pleas.  It  would  serve  no  useful  pur- 
pose to  set  out  in  detail  these  pleas,  or  the  issues  of  law  or 
facts  formed  upon  them  further  than  to  say  that  the  plaintiff 
in  error  by  the  pleas  interposed  as  defenses  the  statutes  of 
limitations  of  Illinois  and  of  New  Hampshire,  and  that  the 
facts  as  we  have  stated  them  are  legal  deductions  from  the 
state  of  such  pleadings.  The  case  -was  submitted  to  the 
court  without  a  jury  and  a  judgment  rendered  against  the 
plaintiff  in  error  for  $1,283.31,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

The  only  question  arising  upon  the  record  is  whether  the 
action  is  barred  bv  either  the  laws  of  Illinois  or  of  New 
Hampshire  as  enforceable  in  Illinois.  The  time  of  limita- 
tion in  Illinois  of  an  action  on  a  promissory  note  when  the 
note  in  the  case  at  bar  was  made  and  when  it  fell  due  was  six- 
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teen  years,  under  the  act  of  November  5, 1840,  and  so  continued 
as  to  this  note  wholly  unaffected  by  the  act  of  April  4, 1872, 
limiting  the  time  in  which  such  actions  might  thereafter  be 
brought  to  ten  years.  Means  v.  Harrison,  114  111.  248. 
The  note  fell  due  on  the  2d  day  of  November,  1870.  The 
plaintiff  in  error  then  lived  in  Illinois,  and  a  cause  of  action 
for  the  recovery  of  the  amount  due  upon  the  note  then  arose 
in  Illinois.  The  statute  of  limitations  of  Illinois  then  began 
to  run  and  would,  if  not  impeded  or  suspended,  operate  to 
bar  any  action  not  instituted  within  sixteen  years.  This 
action  was  begun  more  than  nineteen  years  (but  less  than 
twenty)  after  the  right  or  cause  of  action  accrued.  It  is, 
however,  provided  by  Section  18,  Chapter  83,  R.  S.  (Limita- 
tions) that  "  If  after  the  cause  of  action  accrued  he  '(the 
debtor)  departs  from  and  resides  out  of  this  State  the  time 
of  his  absence  is  no  part  of  the  time  limited  for  the  com- 
mencement of  an  action."  The  plaintiff  in  error  did,  on  the 
13th  day  of  August,  1881,  depart  from  and  reside  out  of  the 
State,  and  since  then  has  continuously  resided  in  New  Hamp- 
shire, thus  suspending  the  operation  of  the  statute  of  limita- 
tion during  all  the  time  since  the  date  of  his  departure. 
Only  eleven  years  of  the  period  of  sixteen  years  allowed  in 
which  to  bring  the  action,  had  expired  when  this  plaintiff 
in  error  departed  from  this  State.  At  all  times  since  then, 
by  force  of  Sec.  18,  the  right  and  cause  of  action  on 
the  note  existed  in  full  force  and  vigor  and  wholly  unim- 
paired in  this  State,  though  because  of  his  absence  it  could 
not  be  exercised  in  the  way  of  a  personal  action  against 
him.  The  institution  of  this  attachment  proceedings  by  the 
owner  and  holder  of  the  note  was  a  lawful  exercise  of  this 
right  of  action.  13  Amer.  and  Eng.  Ency.  of  Law,  page 
744;  Emory  v.  Keighan,  94  111.  543. 

The  plaintiff  in  error  voluntarily  subjected  himself  to  the 
jurisdiction  of  our  courts  by  filing  pleas  in  the  case.  He, 
however,  contends  that  while  so  absent  from  Illinois  and 
while  the  cause  of  action,  as  we  have  seen,  was  still  exist- 
ing against  him  in  full  force  in  Illinois,  but  which,  could  not 
be  exercised  by  a  proceeding  in  personum  because  he  was 
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without  the  jurisdiction  of  the  courts  of  Illinois,  a  bar  grew 
up  in  the  State  of  New  Hampshire  so  that  under  the  laws 
of  that  State  he  could  not  be  sued  there  upon  the  note.  The 
bar,  thus  declared  by  the  laws  of  New  Hampshire,  he  in- 
sists, bars  the  action  otherwise  existing  here. 

This  insistance  is  based  upon  Sec.  20,  Chap.  83,  R. 
S.,  entitled  "  Limitations,"  which  is  as  follows  :  "  When 
a  cause  of  action  has  arisen  in  a  State  or  Territory  out  of 
this  State  or  in  a  foreign  country,  and  by  the  laws  thereof 
an  action  thereon  can  not  be  maintained  b}^  reason  of  the 
lapse  of  time,  an  action  thereon  can  not  be  maintained  in 
this  State." 

The  causes  of  action  barred  by  this  20th  section  are  such 
only  as  "  arise  in  a  State  or  Territory  out  of  this  State." 

We  have  seen  that  the  cause  of  action  in  the  case  at  bar 
arose  in  this  State.  It  is,  however,  urged  that  our  Supreme 
Court  in  the  case  of  Hyman  v.  McVeigh,  noted  among  the 
unreported  cases  on  page  807  of  the  87 th  111.  and  reported  in 
10th  Legal  News,  page  157,  has  construed  the  words  "  when 
a  cause  of  action  has  arisen,"  as  they  occur  in  Sec.  20 
under  consideration,  as  meaning,  "  when  jurisdiction  exists 
in  the  courts  of  a  State  to  adjudicate  between  parties  upon 
a  particular  cause  of  action,  if  properly  invoked,  or  in  other 
words,  when  the  plaintiff  has  the  right  to  sue  the  defendant 
in  the  courts  of  the  State  upon  a  particular  cause  of  action 
witJwut  regard  to  the  place  where  the  cause  of  action  had  it^ 
oAgin^'^  Hence  plaintifif  in  error  insists  that  as  the  holder 
and  owner  of  the  note  had  the  right  to  sue  him  in  the  courts 
of  New  Hampshire  upon  the  note,  that  a  cause  of  action 
within  the  meaning  of  the  words  used  in  Sec.  20  then 
arose  in  New  Hampshire,  and  that  as  no  action  was  brought 
in  that  State  within  the  period  limited  by  its  laws  the  cause 
of  action  became  barred  there,  and  being  barred  there  is 
barred  here  by  the  force  and  operation  of  such  Sec.  20.  We 
are  referred  also  to  the  case  of  Hyman  v.  Bajme,  83  111.  256, 
in  which  it  is  held  that  the  statute  of  limitations  in  force 
prior  to  1872,  when  both  parties  have  at  all  times  resided 
continuously  out  of  the  State  for  the  statutory  period,  bars 
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a  recovery,  and  that  the  provision  that  the  time  any  de- 
fendant is  absent  from  the  State  shall  not  be  counted  and 
allowing  suit  after  his  return,  does  not  apply  to  non-resi- 
dents who  have  never  been  in  the  State. 

We  profess  and  entertain  the  highest  respect  for  the  de- 
cisions of  our  Supreme  Court  and  are  ready  to  follow  its 
rulings  upon  all  questions  which  have  received  its  attention, 
not  only  because  we  are  charged  so  to  do  by  the  law,  but 
also  because  of  the  learning  and  ability  of  its  members,  and 
the  deservedly  high  standing  of  its  opinions.  It  is,  however, 
a  maxim  not  to  be  disregarded  that  general  expressions  in 
^very  opinion  are  to  be  taken  in  consideration  with  the 
facts  of  the  case  in  which  the  expressions  are  used  and  re- 
garded only  as  binding  authority  upon  the  precise  point 
presented  for  determination.     Mayer  v.  Erhart,  88  111.  452. 

It  will  be  found  upon  examination  of  the  facts  as  set  out 
in  the  pleas  recited  in  the  opinion  in  the  case  of  Ilyman  v. 
Bayne,  supra^  that  neither  of  the  parties  to  the  cause  ever 
resided  in  Illinois.  The  abstracts  and  records  on  file  in  the 
office  of  the  clerk  of  the  Supreme  Court  at  Ottawa,  in  the 
unreported  case  of  Ilyman  v.  McVeigh,  were  examined  by 
Mr.  Justice  Lacey  of  the  Second  Appellate  District,  and  in 
that  case  it  w^as  found,  as  in  Ilyman  v.  Bayne,  that  neither, 
of  the  litigants  had  ever  been  residents  of  Illinois.  Story 
V.  Thompson,  36  III.  App  370. 

The  question  then  presented  to  our  Supreme  Court  in  each 
of  these  cases  was :  Can  a  person  who  was  never  a  resident 
of  Illinois,  when  sued  in  the  courts  of  this  State  by  a  person 
who  also  was  never  a  resident,  plead  in  defense  that  the 
action  is  barred  bv  the  law  of  the  State  of  Avhich  he  is  a  res- 
ident  ?  Manifestly  he  can,  for  the  reason  that  the  cause  of 
action  must  have  arisen  out  of  Illinois.  So  our  Supreme 
Court  held,  and  in  doing  so  made  use  of  the  expression  that 
the  words,  "  when  a  cause  of  action  has  arisen,"  as  used  in 
Sec.  20  of  our  limitation  laws  should  be  construed  to  mean, 
"  when  jurisdiction  exists  in  the  courts  of  a  State  to  adjudi- 
cate between  the  parties  upon  a  particular  cause  of  action 
if  properly  invoked,  without  regard  to  the  place  where  the 
cause  of  action  had  its  origin." 
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No  one  will  question  the  correctness  of  this  expression 
when  it  is  limited  in  its  application  to  two  litigants,  each  of 
whom  are  residents  of  other  States  and  neither  ever  a  resi- 
dent of  Illinois.  In  such  cases,  if  one  of  such  non-residents 
implead  the  other  in  Illinois,  the  defendant  may  avail  him- 
self of  the  fact  that  the  action  is  barred  by  the  law  of  any 
State  of  which  he  is  or  was  a  resident  for  a  sufficient 
length  of  time  to  complete  the  bar  under  the  laws  of  that 
State,  without  regard  to  whether  the  place  where  the  cause 
of  action  had  its  origin  was  the  State  of  the  plaintiff  or  the 
defendant.  In  such  case  the  cause  of  action  could  not  have 
had  its  origin  in  Illinois  and  the  general  expression  used  by 
the  court  that  the  place  of  origin  of  the  cause  of  action  is 
immaterial  must  be  understood  as  applicable  only  when  the 
cause  of  action  has  arisen  out  of  this  State.  It  must  not  be 
understood  from  the  general  expression  referred  to  that  a 
resident  debtor  of  Illinois  may,  after  a  right  or  cause  of 
action  has  accrued  against  him  in  this  State,  depart  into 
another  State  and  insist  that  his  creditor  shall  follow  him 
and  invoke  the  aid  of  the  courts  of  that  State  within  the 
period  allowed  by  the  laws  thereof  or  be  barred  of  his 
action  not  only  in  that  State  but  also  in  the  courts  of  Illi- 
nois. To  so  apply  the  general  expression  would  \)e  to  nul- 
lify Sec.  18  of  our  limitation  law,  which  provides  that 
a  departing  debtor  need  not  be  followed,  but  that  the  cred- 
itor's right  is  preserved  intact  and  may  be  resorted  to 
whenever  the  courts  of  Illinois  can  obtain  jurisdiction  of  the 
debtor  or  of  his  property.  We  understand  our  Supreme  Court 
to  hold  in  the  oases  referred  to,  that  as  between  parties 
neither  of  whom  resided  in  Illinois  when  the  cause  of  action 
accrued,  the  court  will,  under  Sec.  20,  apply  the  bar  of  the 
statute  of  any  State  in  which  the  defendant  is  a  resident  as 
a  bar  in  this  State.  Thus  construed,  both  sections  18  and  20 
are  given  harmonious  operation. 

The  Appellate  Court  of  the  Second  District  in  the  case  of 
Story  y.  Thompson,  36  111.  App.  370,  had  under  considera- 
tion practically  the  same  questions  that  are  here  involved, 
and  reached  the  same  conclusions  arrived  at  bv  us. 
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That  case,  however,  differed  from  the  case  at  bar  in  the 
fact  that  the  plaintiffs  were  at  all  times  residents  of  Illinois, 
while  in  the  case  at  bar  the  owner  and  holder  of  the  note 
when  the  action  arose  and  during  the  lapse  of  time  relied 
upon  as  a  bar  was  a  non-resident.  The  view  that  the  object 
of  Sec.  18  was  to  favor  residents  of  the  State,  it  can  not 
be  denied  had  influence  with  that  court  and  contributed 
largely  to  the  decision  of  the  case.  We  likewise  admit  the 
force  of  that  consideration  but  conceive  that  Sec.  18  is  ap- 
plicable as  well  in  favor  of  a  non-resident  creditor,  if  the 
debtor  be  a  resident  when  the  debt  is  contracted  and  when 
it  falls  due.  The  General  Assembly  when  enacting  Sec. 
18  had  under  consideration  its  applicability  to  residents  and 
non-residents.  The  concluding  paragraph  of  the  section  is 
as  follows : 

"  But  the  foregoing  provisions  of  this  section  shall  not 
apply  to  anj^  case  when  at  the  time  the  cause  of  action  ac- 
crued or  shall  accrue  neither  the  party  against  or  in  favor 
of  whom  the  same  accrued  or  shall  accrue  were  or  are  resi- 
dents of  the  State." 

We  are  not  authorized  to  import  into  the  section  a  further 
paragraph  excepting  from  its  operation  cases  where  only 
one  of  the  parties  was  a  non-resident.  If  the  General  As- 
sembly had  intended  also  to  exclude  cases  where  the  cred- 
itor only  w^as  a  non-resident  it  seems  reasonable  to  conclude 
that  they  would  have  done  so.  Without  such  an  express 
exception  Sec.  18  is  applicable  in  favor  of  a  non-resident 
creditor  of  a  resident  debtor.  And  that  being  so  we  can 
not  assent  to  the  proposition  that  the  time  of  the  absence 
of  a  debtor  from  this  State  can  be  pleaded  in  bar  of  a  cause 
of  action  which  accrued  while  he  resided  in  this  State. 

During  such  absence  the  right  and  cause  of  action  was 
preserved  by  our  laws  and  can  not  be  barred  by  the  laws  of 
another  State. 

The  rulings  of  the  Circuit  Court  were,  we  think,  correct, 
and  its  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Richard  J.  Oglesby  et  al.,  Executors, 

V. 

Stephen  A.  Foley  et  al. 


Decree  in  Chancery  ^Forgery  of— Duty  of  Prevailing  Party  to  See  De- 
cree Properly  Enrolled — Fraud  of  Master — EstoppeL 
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1.  While  a  decree  in  chancery  is  the  act  of  the  court,  the  prevailing 
party  is  charged  with  the  duty  of  seeing  that  it  is  properly  enrolled.  So 
held,  where  a  master  was  enabled,  by  a  forgery  of  a  portion  of  a  decree 
under  which  he  sold  certain  property,  to  sell  notes  received  as  part  pay- 
ment therefor,  and  embezzle  part  of  tlie  proceeds.  The  heirs  to  whom 
the  property  belonged  upon  the  case  presented,  had  no  remedy  against 
the  innocent  purchasers  of  the  notes,  none  of  such  heirs  being  minors. 

2-  Where  the  heirs  received  money  from  the  master,  which  they 
must  be  presumed  to  have  known  was  obtained  by  the  master  under 
that  portion  of  the  decree  which  was  forged,  the  principles  of  estoppel 
and  ratification  would  operate  to  debar  them  of  any  right  of  recovery 
against  the  buyers  of,  or  the  makers  of  the  notes. 

[Opinion  filed  April  11,  1892.] 

In  error  to  the  Circuit  Court  of  Logan  County;  the  Hon. 
Cyrds  Epler,  Judge,  presiding. 

Mr.  E.  D.  Blinn,  for  plaintiffs  in  error. 

Messrs.  Beach  &  Hodxett,  for  defendants  in  error. 


Mr.  Justice  Boogs.  This  was  a  bill  in  chancery  filed  in 
the  Circuit  Court  of  Logan  County  by  the  plaintiffs  in  error 
aga'inst  the  defendants  in  error.  The  plaintiffs,  Gillette, 
Littler  and  Oglesby  sue  as  executors  of  the  last  will  of  John 
D.  Gillette,  deceased.  The  bill  alleges  that  John  D.  Gil- 
lette, deceased,  and  Robert  B.  Latham,  were  sureties  upon 
the  official  bond  of  Wilford  D.  Wv^att,  master  in  chancery  of 
Logan  County.  That  in  the  case  of  Polly  Rommell  v.  Cath- 
erine Rommell,  being  a  bill  for  partition  of  the  lands  be- 
longing to  the  parties,  a  decree  was  rendered  ordering  said 
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AYyatt  as  such  master  to  sell  jthe  premises  involved,  at  j)iib- 
lic  sale,  for  one-third  cash  in  hand,  balance  in  equal  pay- 
ments, due  in  one  and  two  years,  with  seven  per  cent  inter- 
est, but  that  said  master,  after  the  decree  had  been  signed 
and  approved  by  the  court  and  filed  with  the  clerk,  forged 
and  added  the  following  words  to  the  decree:  "  It  is  further 
ordered  that  said  master  have,  and  leave  is  hereby  given,  to 
sell  and  assign  the  notes  executed  to  secure  the  deferred 
payments  at  their  face  value  and  distribute  the  proceeds," 
and  that  the  decree,  with  such  forged  addition,  was  entered 
of  record  bv  the  clerk  as  the  decree  of  the  court.  That  the 
master,  by  virtue  of  the  decree,  sold  the  land  and  for  the 
deferred  payments  received  two  notes  given  by  Peter 
Ophardt  and  Christian  Fink,  each  for  $2,500,  due  in  one  and 
two  years  from  their  date,  which  were  secured  by  mortgages 
on  the  land  sold.  The  bill  avers  that  the  said  master  sold 
and  assigned  each  of  said  notes  to  Stephen  A.  Foley  and 
Ira  Davenport  and  paid  only  a  portion  of  the  money  re- 
ceived for  the  notes  to  the  Rommell  heirs  and  embezzled 
the  remainder.  The  bill  further  alleged  that  said  John  D. 
Gillette,  deceased,  and  liobert  B.  Latham,  as  sureties  for  the 
master,  were  required  and  did  pay  to  the  Kommell  heirs 
the  remainder  due  them  and  received  from  such  heirs  an 
assignment  of  their  rights  and  claims  in  the  matter.  It  is  fur- 
ther alleged  that  Fink  and  Ophardt  paid  their  notes  to  Foley 
and  Davenport.  *  The  prayer  of  the  bill  is  that  the  assign- 
ment of  the  notes  by  the  master  be  decreed  null  and  void 
and  that  such  notes  and  the  mortgages  securing  them  be 
decreed  to  be  in  full  force  and  be  foreclosed,  and  that 
Fink  and  Ophardt  be  decreed  to  pay  the  complainants 
the  amount  paid  by  them  on  such  note,  less  the  sum  paid 
by  the  master  to  the  Rommell  heirs  out  of  the  moneys 
received  by  the  sale  of  the  notes,  and  that  the  complainants 
be  subrogated  to  all  the  rights  of  the  Eommell  heirs.  At- 
taclied  as  exhibits  to  the  bill  are  copies  of  the  notes  and 
mortgages  and  of  the  assignment  of  the  Rommell  heirs. 
A  general  demurrer  was  presented  to  the  bill  and  sustained 
by  the  court.     The  plaintiffs  in  error  refused  to  amend  and 
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the  court  decreed  that  the  bill  be  dismissed,  to  reverse  which 
decree  this  writ  of  error  is  prosecuted. 

The  purchasers  of  the  notes  bought  under  a  decree  which 
upon  its  face  authorized  the  master  to  thus  dispose  of  them. 
They  purchased  in  good  faith  and  without  knowledge  of 
the  alleged  forger\\  AVhile  a  decree  is  the  act  of  the  court 
the  prevailing  party  is  charged  with  the  duty  of  seeing  that 
it  is  properly  enrolled.     Stevens  v.  Cofifeen,   39  111.   148; 

^^^  _  » 

Freeman  on  Judgments,  Sec.  77;  McRanney  v.  Coultrer,  39 
Miss.  390.  Had  they  performed  this  duty  the  alleged  for- 
gery would  have  been  discovered.  AVe  think  that  as  against 
the  buyers  of  the  land  and  the  purchasers  of  the  notes,  the 
Romraell  heirs  are  bound  bv  the  decree  as  enrolled.  The 
decree  of  sale  was  for  the  benefit  of  all  of  the  Rommell  heirs, 
and  the  duty  of  seeing  that  the  decree  was  correctly  spread 
of  record  devolved  upon  all  of  them.  It  is  not  averred  in 
the  bill  that  they  did  not  know  of  the  alleged  forgery  or 
that  any  of  them  were  minors.  It  is,  however,  averred  that 
these  heirs  accepted  from  the  master  a  portion  of  the  money  • 
received  from  the  sale  of  the  notes.  Whether  they  knew 
that  the  money  came  from  that .  source  is  not  disclosed  by 
the  bill,  but  it  is  manifest  that  they  did  know  they  were  not 
entitled  to  receive  money  before  the  maturity  of  the  notes 
unless  they  knew  that  the  decree  authorized  the  master  to 
dispose  of  the  notes  by  sale  of  them.  Taking  the  bill  fnost 
strongly  against  the  pleaders  it  is  to  be  presumed  that  the 
Eommell  heirs  received  this  money  knowing  it  was  not  due 
to  them  under  the  terms  of  the  sale  but  that  it  had  been 
obtained  by  the  master  in  the  manner  authorized  by  that 
portion  of  the  decree  which  is  said  to  have  been  forged. 
Under  such  circumstances  the  principles  of  estoppel  and  of 
ratification  would  operate  to  debar  the  Eommell  heirs  of  a 
right  of  recovery  against  the  buyers  or  makers  of  the  notes. 
No  equities  existed  in  their  favor  to  inure  by  subrogation  to 
the  plaintiffs  in  error  and  they  had  no  claims  or  demands 
against  the  makers  or  purchaser  of  the  notes  to  assign  to  the 
plaintiffs  in  error. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  was 
correct  and  must  be  affirmed.  Decree  affirmed. 
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John  I.  Omer 

V. 

Samuel  Farlow. 

Sal£8 — Offer  to  Sell  Personal  Property — Acceptance  Before  With- 
drawal— What  Not  WithdrawaJ. 

Where  defendant  offered  to  sell  to  plaintiff  certain  cattle  for  a  price 
named  and  agreed  to  meet  him  at  a  certain  time  and  place  to  receive  his 
answer,  the  fact  that  defendant  remained  away  from  such  place  did  not 
constitute  a  withdrawal  of  the  offer,  and  the  plaintiff  having  attended, 
at  the  time  and  place  agreed,  to  accept  the  offer,  and  the  next  day  sent 
to  the  defendant  to  complete  the  purchase,  the  defendant  became  liable 
for  the  damages  occasioned  to  plaintiff  by  his  failure  to  complete  the 
contract. 

[Opinion  filed  April  11,  1802.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Maksii,  Judge,  presiding. 

Mr.  Albert  Akers,  for  appellant. 

Mr.  F.  M.  McCann,  for  appellee. 

Mr.  Justice  Bofios.  Upon  a  hearing  of  this  case  before  a 
jury  in  the  Circuit  Court  of  Adams  County  a  verdict  and 
judgment  in  the  sum  of  twenty-five  dollars  was  rendered  in 
favor  of  the  appellee  and  against  the  appellant  as  damages 
for  the  breach  of  a  contract  of  appellant  to  sell  appellee  ton 
head  of  cattle.  This  is  an  appeal  from  that  judgment.  The 
theory  of  the  appellee  was  that  the  appellant  offered  to  sell 
him  a  certain  lot  of  cattle  for  $390,  and  agreed  to  meet  him 
at  Camp  Point  during  the  afternoon  of  the  same  day,  at 
which  meeting  the  appellee  was  to  accept  or  reject  the  offer. 
That  the  appellee  concluded  to  accept  t'le  offer  and  attended 
at  the  appointed  time  and  place  for  the  purpose  of  accepting 
and  closing  the  trade.     That  the  appellant  did  not  come  to 
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the  appointed  place  but  instead,  soon  after  making  the 
proposition,  drove  the  cattle  to  the  farm  of  a  neighbor  who 
had  scales  and  there  had  the  cattle  weighed,  and  finding 
them  of  greater  weight  than  had  been  supposed  he  purposely 
remained  away  from  the  place  appointed  for  meeting  the 
appellee,  so  that  appellee  could  not  accept  his  offer.  There 
is  sufficient  evidence  in  the  record  to  support  this  as  the  true 
theory  and  the  jury  did  accept  it  as  having  been  proven. 
The  evidence  further  shows  that  appellee,  being  unable  to 
find  the  appellant  at  Camp  Point,  directed  his  son  to  go  the 
next  morning  to  the  home  of  the  appellant  and  notify  him 
of  the  acceptance  of  his  offer  and  pay  for  the  cattle.  The 
son,  provided  with  means  to  pay  for  the  stock,  did  so  notify 
the  appellant  the  following  morning,  but  the  appellant  re- 
fused to  compl}'-  with  his  proposition,  but  offered  to  sell  the 
.cattle  at  $400. 

Counsel  for  the  appellant  insist  that  even  in  such  state  of 
the  case  there  could  be  no  recovery  because,  first,  the  offer 
was  not  accepted  within  the  time  limited;  second,  there  was 
no  consideration  for  the  promise  of  appellant  to  meet  the 
appellee  at  Camp  Point;  third,  as  the  appellee  was  not  bound 
to  accept  the  proposition  had  a  meeting  occurred,  the  appel- 
lant had  the  material  right  of  withdrawing  the  offer,  and  that 
remaining  away  from  the  place  of  meeting  was  to  all  intents 
and  purposes  a  withdrawal  of  the  offer.  As  to  the  first  of 
these  objectionsTit  is  to  be  conceded  that  the  acce])tance  '^. 
through  the  son  of  the  appellee  on  the  morning  after  the 
appointed  day,  if  standing  by  itself,  would  not  make  a  bind- 
ing bargain  between  the  parties,  c  It  is,  however,  to  be 
remembered  that  the  appellee  had  accepted  the  offer  (so  far 
as  it  was  in  his  power  to  do  so)  within  the  time  fixed  by  the 
appellant  for  such  acceptance.^  The  acts  of  the  son  were 
properly  intended  to  carry  notice  to  the  appellant  that  ajx- 
pellee  had  on  the  evening  before  closed  the  contract  b}^ 
accepting  the  offer  of  appellant  in  his  absence  and  further 
to  carry  the  contract  into  execution  by  receiving  and  pay- 
ing for  the  cattle.  No  consideration  for  the  offer  made  by 
appellant  need  appear.  On  this  point  it  is  said  by  Mr.  Par- 
sons on  pages  481  and  482  of  his  work  on  Contracts : 
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"No  one  doubts  that  the  offerer  is  bound  bv  an  instanta- 
neous  acceptance  although  he  receives  no  consideration  for 
the  offer.  And  what  difference  can  it  make  as  to  the  consid- 
eratioh  or  the  want  of  it,  whether  the  acceptance  follow  the 
offer  in  a  second  or  in  a  still  longer  time  limited  and  speci- 
fied by  the  proposer  himself.  These  cases  stand  on  the  same 
footing  in  respect  to  consideration." 

As  to  the  third  reason  advanced  by  counsel  for  appellant, 
it  need  onlj^  be  said  that  if  the  offer  of"  the  ai)pellant  was 
without  consideration,  he  might  lawfully  have  withdrawn  it 
at  any  time  before  acceptance.  "  Acceptance  before  with- 
drawal binds  the  parties  if  made  while  the  offer  continues, 
and  the  offer  does  continue  in  all  cases  *  *  *  for  the 
time  fixed  by  the  party  himself."  Parson  on  Contracts,  Vol.  ^ 
1,  page  4S2.  The  appellant  might  have  withdrawn  his  offer  . 
^t  any  time  before  its  acceptance,  but  he  failed  to  do  so.  ^ 
Kemaining  away  from  the  appointed  place  was  not  a  with- 
drawal of  the  offer.  It  was  a  mere  failure  to  act,  while  the 
withdrawal  of  an  offer  is  an  aflfirmative  act  to  be  performed 
by  some  manner  of  communication  to  the  person  to  whom 
the  offer  was  made  notifying  him  of  the  revocation  of  the 
offer.  2  Lawson  on  Eights  and  Kemedies,  Sec.  2235,  and 
cases  there  cited.  yi 

We  do  not  find  such  serious  error  in  the  instructions  given 
or  in  refusing  such  as  were  asked  and  not  given,  as  to  call 
upon  us  to  reverse  the  judgment. 

The  judgment  must  therefore  be  affirmed. 

Judgment  affii^med. 


The  People  of  the  State  of  Illinois  ex  eel. 

V. 

William  L.  Guthrie,  Assessor,   etc. 

Taxes — Assesament  of  Property  of  Bridge  Company — Descripiion  of 
Property  by  Metes  and  Bounds — Requirements  of  Statute — Manda- 
mus, 
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Where,  in  the  assessmeat  of  the  property  of  a  bridge  company  the 
assessor  employs  as  one  monument  the  center  of  the  main  channel  of 
the  Mississippi  river,  denominated  by  him  as  the  State  line,  and  the 
center  of  a  street  or  avenue  at  a  point  definitely  fixed  with  reference  to 
the  center  of  the  bridge  as  another  monument,  and  then  describes  the 
property  as  being  eighty  feet  in  width  and  extending  from  one  monu- 
ment to  the  other,  the  center  thereof  being  a  line  projected  from  the 
point  fixed  in  the  street  north  72"  40'  west  to  the  State  line  or  center  of 
the  main  channel  of  the  river,  such  description  is  sufiicient  and  man- 
dauius  will  not  lie  to  compel  him  to  state  the  length  of  the  center  line. 
Had  the  length  been  given  it  would  have  been  controlled  by  the  reference 
to  monumenta. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Hancock  County;  the 
Hon.  C.  J.  Scofip:ld,  Judge,  presiding. 

This  ^as  a  petition  for  mandamus  presented  by  the 
relator,  The  Keokuk  &  Hamilton  Bridge  Company,  by 
its  superintendent,  John  H.  Cole,  and  its  attorney,  G. 
Edmunds,  filed  June  18,  1891,  with  the  clerk  of  the  Circuit 
Court  of  Hancock  County,  Illinois,  and  summons  issued 
returnable  June  25,  1891,  which  was  duly  served.  The 
petition  sets  out  that  relator  is  a  corporation,  of  the  States 
of  niinois  and  Iowa,  duly  consolidated,  and  owns  a 
bridge  across  the  Mississippi  river  between  the  cities 
of  Keokuk,  Lee  County,  Iowa,  and  Hamilton,  in  the  town 
of  Montebello,  Hancock  County,  Illinois,  together  with  the 
approaches;  the. east  approach  being  about  700  feet  in 
length  and  located  in  Montebello  aforesaid,  and  the  west 
approach  being  about  200  feet,  located  in  Keokuk,  Iowa;  the 
bridge  between  said  approaches  consisting  of  two  abut- 
ments, one  at  the  east  end  of  said  approach  in  Iowa  and  the 
other  at  the  west  end  of  said  approach  in  Illinois;  the  bridge 
between  said  abutments  being  2,192  feet  in  length,  com- 
posed of  a  draw,  two  long  spans  and  eight  short  spans  sup- 
ported on  said  abutments,  one  pivot  pier  and  ten  ordinarv 
piers.  That  said  draw  is  380  feet  in  length  and  is  next  east 
from  the  Iowa  or  west  abutment.    Next  east  of  the  draw 
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comes  the  two  long  spans  of  257  feet  each,  and  next  east 
from  these  spans  the  eight  short  spans  averaging  161  feet 
each,  reaching  the  east  or  Illinois  abutment.     That  the  mid- 
dle of  the  Mississippi  river,  at  said  bridge,  the  western 
boundary  of  Illinois  and  the  western  limit  to  which  the 
assessoi*  of  tlie  town  of  Montebello  had  authority  to  assess, 
is,  as  your  petitioner  is  informed  and  believes,  at  a  point  in 
said  bridge  821  feet  west  of  the  east  abutment  of  said  bridge. 
That  the  authorities  of  the  State  of  Iowa  assess  for  taxation 
said  bridge  and  west  approach  to  the  middle  of  said  river 
Mississippi,   and  that    the   said  east  approach    and    said 
bridge  to  the  middle  of  said  Mississippi  river,  a  point  821 
feet  west   from  said  east  abutment,  is  subject  to  assess- 
ment in  said  town  of  Montebello,  for  taxation  in  Illinois. 
That  defendant,  Guthrie,  for  the  year  1890  was,  and  for  the 
year  1891  is,  the  assessor  of  said  town  of  Montebello,  for 
taxation  in  Illinois.     That  for  the  j^ear  1890,  said  assessor 
assessed  said  approach  and  bridge  in  Illinois  by  the  follow- 
ing descri])tion,  viz. — "  All  the  lands  of  the  Keokuk  &  Ham- 
ilton Bridge  Company,  situated  in  Hancock  County,  Illinois, 
and  lying  and  being  in  and  on  Island    N^o.  4,  in  the  S.  "W. 
quarter  of  Sec.  30,  T.  5  N.,  R.  8  W.,  in  said  county,  and  ex- 
tending westwardly  into  the  Mississippi  river  to  the  State  line 
between  the  States  of  Illinois  and  Iowa,  and  more  particularly 
described  as  follows,  viz.:    A  strip  of  land  80  feet  wide,  more 
or  less,  the  center  line  of  said  strip  of  land  commencing  at 
a  point  in  the  center  of  Railroad  avenue  in  the  plat  of  ground 
known  as  the  Keokuk  &  Hamilton  Ferry  &  Manufacturing 
Company's  addition  to  the  city  of  Hamilton,  in  said  county, 
707|  feet  south  72°  40'  east  of  the  center  of  the  east  end  of 
said  bridge,  thence  running  north  72°  40'  west  to  the  east  end 
of  said  bridge;  thence  continuing  the  same  course  along  the 
center  line  of  said   bridge  to  the  State  line  between   the 
States  of  Illinois  and  Iowa,  including  the  slope  walls,  em- 
bankments, abutments,  piers  and  bridge  structure  and  im- 
provements thereon,  in  Sec.  30,  T.  5  N.,  R.  8  west " — 895,000, 
and  proposes  to  assess  by  the  same  description  for  1891. 
That  in  carrying  out  the  value,  said  assessor  in  1890  valued, 
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carried  out  and  assessed,  against  said  property  so  described, 
said  bridge  to  said  draw,  over  700  feet  of  said  bridge  struct- 
ure located  in  the  State  of  Iowa,  and  not  subject  to  assess- 
ment in  Illinois,  but  refused  to  state  in  said  description 
what  length  of  bridge  he  valued  and  assessed  as  in  Illinois. 
That  j)etitioner,  by  its  superintendent,  John  11.  Cole,  on 
the  day  of  June,  1891,  called  upon  said  assessor  in  relation 
to  the  assessment  of  petitioner's  said  bridge  and  ajiproach 
in  Illinois  for  the  year  1801,  and  requested  him  to  state  in 
his  description  of  the  property  assessed  the  length  of  bridge 
valued  and  assessed  by  him,  but  said  assessor,  Guthrie,  refused 
to  do  so.  That  it  is  necessary  said  assessment  should  state 
the  length  of  bridge  valued  and  assessed  in  Illinois,  to 
enable  the  owner  or  any  court  to  determine  whether  more  of 
said  bridge  is  valued  and  assessed  in  Illinois  than- is  located 
in  this  State,  and  subject  to  taxation  therein  or  not,  and 
prevent  said  bridge  or  any  part  of  it  being  valued  and  as- 
sessed in  both  St<ates,  and  your  petitioner  (relator)  being 
compelled  to  pay  double  taxation  on  the  same  ])roperty. 

Praver  for  writ  of  summons  to  defendant  to  show  cause 
wiiy  writ  of  mandamus  should  not  issue  commanding  him 
to  state  in  his  description  of  said  bridge  for  assessment 
and  taxation  in  this  State,  the  length  of  said  bridge  valued 
and  assessed. 

The  court  sustained  a  demurrer  to  this  petition  and  re- 
fused the  writ  prayed  for  and  rendered  judgment  against 
the  relator  for  costs,  from  which  the  relator  appeals  to  this 
court. 

Mr.  G.  Edmunds,  for  appellants. 

Mr.  Frank  IIalbower,  State's  Attorney,  for  appellee. 

Mr.  Justice  Boggs.  Sec.  1  of  an  act  to  provide  for  the 
assessment  of  taxation  of  bridges,  etc.,  ajiproved  May  1, 
1872  (Starr  &  Curtis'  Statute,  2d  Vol.,  page  2121)  provides : 

"  Such  assessor  shall  give,  in  his  description,  the  quarter 
section,  township  and  range  in  which  such  bridge  is  located 
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or  tenninated  in  this  State,  together  with  the  metes  and 
bounds  of  the  ground  occupied  by  such  bridge  and  the  ap- 
proaches thereto  from  the  end  on  the  Illinois  shore  to  the 
center  of  the  main  channel  of  the  stream  crossed  by  the 
same." 

The  prayer  of  the  appellant's  petition  is  that  a  per- 
emptory writ  of  mandamus  issue  commanding  the  assessor 
to  state  in  the  description  of  the  Keokuk  and  Hamilton 
bridge,  the  length  of  said  bridge  valued  and  assessed  by 
him.  The  description  given  by  the  assessor  is  set  out  in  full 
in  the  statement  of  the  case. 

We  understand  the  phrase,  "  metes  and  bounds,"  to  mean 
the  boundary  line  or  limit  of  the  tract.  This  boundary  line 
may  be  pointed  out  and  ascertained  by  reference  to  objects 
either  natural  or  artificial  which  are  permanent  in  char- 
acter and  location,  and  so  situated  with  reference  to  the 
tract  to  be  described  that  they  may  be  conveniently  used 
for  the  purpose  of  indicating  its  extent.  Such  objects, 
when  so  used  in  a  description,  are  called  monuments; 
streams,  trees,  walls,  fences,  streets  and  highways  or  other 
objects  permanent  in  their  character  and  location  may  be 
referred  to  as  monuments.  2d  Amer.  &  Eng.  Encyc.  of 
Law,  page  500.  A  railroad  track  may  be  named  as  a  mon- 
ument in  a  deed.  Miller  v.  Beeler,  25  111.  1G3.  The  "cen- 
ter of  the  main  channel  of  the  stream,"  mentioned  in  the 
statute  as  one  of  the  requisites  of  the  assessors  description 
is,  in  the  case  at  bar,  the  "  boundary  line  of  the  State,"  or 
"  the  State  line  between  the  States  of  Illinois  and  Iowa  "  aa 
given  in  the  description.  These  terms  are  each  the  equiva- 
lent of  the  other  and  in  this  respect  the  description  must  be 
regarded  as  a  sufficient  compliance  with  the  statute.  But- 
ternuth  v.  St.  Louis  Bridge  Co.,  120  111.  535.  The  assessor 
in  the  description  employs  as  one  monimient  the  center  of 
the  main  channel  of  the  Mississippi  river,  denominated  by 
him  the  State  line,  and  the  center  of  a  street  or  avenue  at  a 
point  definitely  fixed  with  reference  to  the  center  of  the 
bridge,  as  another  monument.  The  property  is  then  de- 
scribed as  being  eighty  feet  in  width  and  extending  from 
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one  monument  to  the  other,  the  center  thereof  being  a  line 
projected  from  the  point  fixed  in  the  street,  north  72°  40' 
west,  to  the  State  line  or  center  of  the  main  channel  of  the 
river.  The  length  of  this  line  is  not  given,  which  is  the 
ground  of  objection  to  the  survey.  Had  the  length  been 
given  it  could  not  serve  to  either  lengthen  or  shorten  the 
strip  described.  The  actual  distance  between  the  monu- 
ments would  be  the  length. of  the  property  assessed,  regard- 
less of  any  statement  that  might  be  made  as  to  the  measure- 
ment or  len«:th  of  the  line  reaching  from  one  monument  to 
the  other.  Miller  v.  Beeler,  25  111.  163;  Cottingham  v. 
Parr,  93  111.  233;  2d  Amer.  &  Eng.  Encyc.  of  Law,  502. 
''  The  metes  and  bounds  of  the  tract  are  definitely  fixed 
by  locating  its  center  line  and  naming  the  width  of  the  tract 
as  if  the  lines  of  its  outer  boundary  had  boen  given  by  courses 
and  distances,  and  a  description  thus  given  would  in  a  case 
of  a  discrepancy  prevail  over  a  descrii)tion  by  courses  and 
distances.  In  the  case  of  Miller  v.  Beeler,  svjjra,  a  deed  w^as 
under  consideration  which  described  the  land  conveyed  by 
courses  and  distances,  and  also  as  "  the  said  strip  of  land 
fiftv  feet  in  width  on  each  side  of  the  center  line  of  the 
Terre  Haute  &  Alton  Eailroad,"  and  there  being  a  discrejv 
ancy  between  the  two  descriptions  the  latter  was  held  to 
prevail,  on  the  ground  that  the  railroad  was  made  a  monu- 
ment in  the  description  of  the  tract  in  the  deed,  and  that  as 
such  it  must  control  and  supersede  a  description  by  courses 
and  distiinces.  So  in  the  case  at  bar  it  may  be  said  that 
the  bridge  is  made  a  monument,  and  a  description  given 
based  upon  its  center  line  from  the  State  line  to  its  east  end 
on  the  Illinois  shore  and  from  thence  to  the  fixed  point  in 
the  center  of  the  street,  which  is  a  good  description,  and 
which,  as  we  have  seen,  would  prevail  over  a  description  by 
courses  and  distances  if  such  a  description  had  been  also  in- 
cluded. The  claim  of  the  petitioner  is  that  the  assessor  has 
valued  and  assessed  a  portion  of  the  bridge  beyond  the 
boundary  line  of  the  State,  that  is,  beyond  the  center  of  the 
main  channel  of  the  Mississippi  river,  and  this  it  thinks 
would  be  apparent  if  the  length  of  the  bridge  assessed  was 
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stated  in  the  description.     But  as  we  have  seen  the  length 

if  stated  would  not  control.     In  any  proceeding  to  test  the 

fairness  and  legality  of  the  assessment  the  question  would 

be,  is  the  bridge  between  the  monuments  fairly  assessed  t 

That  being  the  case  the  relief  asked  for,  if  granted,  would  be 

of  no  practical  benefit  to  the  relator,  and  when  this  is  true, 

a  Writ  of  mandamus  is  always  refused.     Gormley  v.  Day,  114 

Illinois,  185,  and  cases  there  cited. 

The  action  of  the  court  in  refusing  to  award  the  writ  is 

affirmed. 

AJinned. 


Abel  Smith 

V. 

The  People  of  the  State  of  Illinois. 

Fish — Act  for  Protection  of— Conviction  for  Violation  of— Sufficiency 
of  Evidence— Expert  Testimony — Instructions. 

1.  In  a  controversy  arising  out  of  an  alleged  violation  of  tlie 
act  for  the  protection  of  fish,  keld^  that  the  evidence  was  sufficient  to 
warrant  the  conviction,  and  that  the  instructions  complained  of  were 
not  detrimental  to  the  defendant. 

2.  Upon  the  case  presented,  it  was  proper  to  ask  the  opinion  of  a  quali- 
fied witness  as  to  whetlier  the  nets  of  defendant  were  so  placed  as  to 
obstruct  the  passage  of  fish. 

[Opinioii  filed  April  11,  1892.] 

In  error  to  the  Circuit  Court  of  Cass  County;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Mills  &  McClure,  for  plaintiff  in  error. 

Messrs.  R.  R.  TiEwrrT,  State's  Attorney,  and  A.  A.  Leeper, 
for  defendants  in  error. 

Mr.  Justice  Wall.    The  plaintiff  in  error  was  convicted 
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of  violating  Sec.  1  of  an  act  passed  by  the  General  Assembly, 
in  force  July  1  1889,  for  the  protection  of  fish,  which  pro- 
vides: 

"  That  no  person  shall  place  or  cause  to  be  placed  or 
erected  any  seine,  weir,  net,  fish  dam  or  other  obstruction 
in  or  across  any  of  the  rivers,  creeks,  streams  *  *  *,  or 
other  watercourses,  wholly  within  or  running  through  this 
State,  in  such  manner  as  shall  obstruct  the  free  passage  of 
fish  up  and  down  or  through  such  water  or  watercourses," 
etc. 

We  think  the  evidence  very  clearly  shows  that  the  net 
was  so  placed  as  to  obstruct  the  free  passage  of  fish,  and 
that  it  was  in  one  of  the  watercourses  of  this  State.  It  is 
also  clear  that  the  net  belonged  to  the  plaintiff  in  error  but 
he  insists  he  is  not  to  be  held  responsible  criminally  because 
it  was  put  there  by  his  agents  and  servants,  he  not  having 
specially  directed  wliere  it  should  ^be  set  and  that  as  a  mat- 
ter of  fact  he  was  then  confined  to  his  bed  by  sickness.  This 
was  a  question  for  the  jury  and  they  having  been  fairly  in- 
structed as  to  the  law  on  this  point  we  can  not  interfere 
unless  the  evidence  is  clearlv  insufficient. 

The  plaintiff  in  error  followed  the  business  of  fishing  as  a 
regular  avocation,  had  a  boat  propelled  by  steam,  with 
various  appliances,  including  nets,  to  be  used  in  the  business, 
and  when  he  was  not  personally  present  all  was  under  the 
management  of  his  employes.  There  is  evidence  tending  to 
show  that  while  he  was  at  home,  sick,  he  was  in  communi- 
cation with  one  or  more  of  these  emj)loyes,  and  there  Avas 
proof  that  the  net  was  set  where  it  was  by  his  direction. 
The  jury,  no  doubt,  were  satisfied  from  all  the  evidence  that 
while  perhaps  he  did  not  know  the  precise  location  of  the 
nets,  and  may  not  have  instructed  his  men  just  where  or 
how  to  set  them,  yet  that  he  practically  knew  all  about  it, 
and  that  practically  it  was  done  under  his  instruction.  We 
think  the  jury  had  sufficient  reason  to  conclude  that  the 
defendant's  testimony  was  not  entitled  to  much  weight  on 
this  point.  He  says  he  told  his  men  not  to  obstruct  the 
fish,  and  tbey  insist  they  did  not,  yet  very  clearly  they  did, 
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and  it  is  not  a  matter  of  reasonable  doubt  that  in  setting  the 
nets  they  pursued  his  general  directions  and  that  he  knew 
substantially  what  had  been  done. 

We  find  no  error  of  imiK)rtance  in  the  instructions.  The 
point  made  against  the  second,  that  it  might  include  waters 
not  within  the  meaning  of  the  law,  is  met  by  the  fact  that 
the  place  in  question  was  certainly  a  watercourse  where  it 
was  unlawful  to  place  the  obstruction  described.  It  was 
the  inlet  of  a  bay  called  Sangamon  Bay,  which  flows  into 
the  Illinois  river.  It  was  about  one  hundred  yafds  wide 
and  was  deep  enough  to  permit  the  passage  of  a  steamer. 
The  bay  is  on  land  owned  by  plaintiff  in  error  and  it  is  not 
likely  that  the  water  is  used  for  purpose  of  navigation,  yet 
clearly  it  has  a  permanent  connection  Avith  the  river,  rises 
and  falls  "with  it  and  it  is  undoubtedly  one  of  those  bodies 
of  water  which  the  statute  had  in  view.  It  is  insisted  in 
the  brief  that  the  court  modified  the  sixth  instruction  asked 
by  defendant.  But  we  can  not  find  from  either  the  abstract 
or  record  that  such  was  the  case. 

It  is  urged  as  error  that  the  court  refused  an'  instruction 
especially  calling  attention  to  the  fact  that  defendant  was 
sick  when  the  net  was  placed  and  that  he  gave  no  direc- 
tions, etc.  This  was  properly  refused,  because  it  was  in- 
tended to  direct  the  special  notice  of  the  jury  to  a  single 
fact  where  there  were  others  directly  connected  with  it  that 
should  have  been  considered  in  that  connection.  The  court 
had  given  three  instructions  which  pointedly  told  the  jury 
that  the  defendant  could  not  be  convicted  for  the  act  of 
another  unless  he  had  instigated  or  directed  it.  The  defend- 
ant was  not  prejudiced  by  the  action  of  the  court  in  this 
respect.  It  is  also  urged  there  was  error  in  allowing  the 
witness  Brown  to  state  that  the  net,  as  set,  would  obstruct 
the  free  passage  of  fish.  This  is  a  matter  that  possibly  the 
jury  understood  as  well  as  the  witness,  but  unless  they  had 
some  special  knowledge  of  the  habits  of  fish  they  would 
probably  need  some  information  on  the  point.  The  main 
part  of  the  net  was  set  near  the  middle  of  the  water  with 
one  wing  extending  to  the  east  bank;  another   wing  went 
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nearly  to  the  west  bank,  and  there  was  another  starting 
from  that  bank  a  short  distance  further  up  and  lapping 
over  the  end  of  the  one  extending  westward  from  the  net, 
leaving  a  lane  between  these  two  where  fish  might  go  as 
was  contended.  To  one  not  versed  in  such  matters  it  would 
be  a  question  whether  the  free  passage  of  fish  would  be 
thereby  obstructed.  We  think  it  was  perfectly  competent 
to  prove  what  is  the  natural  habit  of  fish  in  this  respect 
and  whether  they  would  or  would  not  be  obstructed  by  the 
means  thus  adopted.  The  statement  of  the  witness  was 
mainly  composed  of  what  he  knew  from  observation  and  he 
evidently  had  such  knowledge  of  the  matter  as  to  warrant 
the  expression  of  an  opinion  as  to  the  probable  effect  of  set- 
ting the  wings  in  this  manner.  But  after  he  had  stated 
what  is  the  habit  or  disposition  of  fish  when  meeting  an 
obstruction  like  these  wings  it  was  hardly  necessary  for  him 
to  give  his  opinion. 

It  would  follow  almost  certainly  from  the  facts  stated 
that  the  fish  would  be  obstructed  and  of  course  this  was 
why  the  net  was  so  arranged.  There  was  clearly  a  sub- 
stantial obstruction  to  the  free  passage  of  fish  within  the 
meaning  of  the  law. 

We  are  of  opinion  that  the  plaintiff  in  error  was  guilty  as 
charged,  and  that  no  error  appears  in  the  record  requiring 
the  reversal  of  the  judgment.    The  same  will  be  affirmed. 

Judgment  affirmed. 


D.  M.  Osborn  &  Co. 

V. 

James  C,  Miner. 


Account8^AdJu8tment  of— Settlement  by  Parties— Effect  of  Settlement 
being  Signed — Instructions, 

A  complicated  account  extending  through  a  series  of  yeara,  which  the 
parties  have  gone  over  and  adjusted  together,  is  not  to  be  lightly  re- 
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opened,  but  the  settlement  is  not  conclusive,  even  though  in  writing  and 
signed  by  the  parties,  and  if  errors  appear  they  may  be  corrected.  Two 
juries  having  passed  upon  the  questions  of  fact  involved  in  the  case  at 
bar  and  reached  substantially  the  same  conclusion,  this  court  refuses  to 
disturb  the  verdict,  no  errors  of  law  appearing. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  County  Court  of  McDonough  County; 
the  lion.  J.  H.  Walkek,  Judge,  presiding. 

Messrs.  D.  Chambers  and  Sherman  &  Tcnnicliff,  for 
appellant. 

Mr.  T.  J.  Sparks,  for  appellee. 

Mr.  Justice  Wall.  This  was  an  action  of  assumpsit 
brought  by  appellant  against  ai)j>ellee.  The  claim  of  the 
plaintiff  was  for  $354.45.  The  defendant  filed  pleas  of  gen- 
eral issue  and  notice  of  set-off.  Two  trials  by  jury  have 
occurred.  On  the  first  trial  a  verdict  was  rendered  for 
defendant;  on  the  second  the  verdict  was  for  §25,  in  de- 
fendant's favor  against  the  plaintiff.  A  motion  for  new 
trial  was  interposed  upon  the  rendition  of  the  last  verdict 
but  was  overruled  and  judgment  Avas  rendered  according  to 
the  verdict. 

The  controversy  grows  out  of  a  long  series  of  transactions 
between  the  parties  under  contracts  of  agency  during  a 
period  of  seven  or  eight  years.  The  plaintiff  was  engaged 
in  manufacturing  agricultural  im])lcments  and  furnished  its 
manufactured  products  to  the  defendant  for  sale  on  commis- 
sion. The  contracts  in  writing  were  several  times  renewed. 
They  are  quite  long  and  embrace  many  conditions  and 
provisions  not  necessary  to  be  here  stated.  The  specific 
items  which  the  plaintiff  sought  to  recover  upon  were  a 
small  balance  on  account  of  $9.85  and  certain  promissory 
notes  taken  for  the  sale  of  machines  which,  by  the  terms  of 
the  contract  of  agency,  were  guaranteed  by  the  defendant. 
Several  settlements  were  had  by  the  defendant  with  the 
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plaintiflf's  agents  and  accountants  and  the  major  part  of  his 
defense  consists  of  alleged  errors  in  these  settlements.  lie 
also  claims  credit  for  overpayments  aside  from  errors  in  said 
settlements.  He  further  claims  that  he  was  charged  §150 
for  a  binder  he  did  not  receive,  and  that  he  is  entitled  to 
commission  on  machines  which  he  ordered  and  which  the 
plaintiff  failed  to  send.  He  also  claims  credit  for  certain 
expenses  in  collecting  the  notes  of  Boyer  &  Hamilton  and 
Greena  The  court  admitted  proof  of  the  amount  of  this 
last  item  but  by  instruction  excluded  it  from  the  jury. 

The  substance  of  the  controversy  then  is,  whether  there 
were  errors  in  the  several  settlements  and  whether  the 
items  for  the  binder  which  he  claims  he  did  not  receive  and 
for  the  commissions  on  the  machines  not  sent,  though  ordered, 
should  be  allowed.  All  these  matters  are  really  questions 
of  fact,  though  the  appellant  raises  questions  of  law  in 
regard  to  the  admission  of  evidence  and  the  giving  of 
instructions  touching  the  various  items  in  dispute.  The 
most  serious  contention  seems  to  be  with  regard  to  the 
admission  of  evidence  as  to  errors  in  the  settlements.  The 
a})pellant  insists  that  because  the  appellee,  in  writing,  cer- 
tified to  the  correctness  of  the  settlements,  there  arose  a 
contract  or  agreement  which  can  be  upturned  or  reformed 
only  by  showing  a  mutual  mistake.  We  can  not  assent  to 
this  proposition.  The  mere  signing  of  the  settlement  gave 
it  no  additional  legal  effect.  It  might  give  it  more  weight 
as  evidence,  but  it  did  not  preclude  either  party  from  show- 
ing that  error  had  been  committed  or  that  improper  charges 
had  been  made  knowingly  by  the  plaintiff's  agents.  The 
alleged  error  in  admitting  this  proof  and  in  the  giving  of 
an  instruction  complained  of  is  not  in  our  opinion  well 
assigned.  Whether  the  binder  was  improperly  charged  is 
a  matter  as  to  which  the  evidence  is  conflicting.  The  posi- 
tive statement  of  appellee  is  on  one  side,  and  on  the  other 
is  an  alleged  admission  by  him  to  the  contrary;  and  so  as  to 
the  commission  on  machines  ordered  and  not  sent,  there  is 
his  positive  statement  opposed  by  evidence  tending  to  show 
that  these  orders  were  not  honafide.     Omitting  the  charges 
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for  expenses  in  the  collection  of  the  Boyer  &  Hamilton  and 
Greene  notes  the  credits  and  set-offs  claimed  would  largely 
exceed  the  demand  of  the  plaintiff.  We  do  not  feel  called 
on  to  go  into  an  analysis  of  all  the  evidence  on  the  various 
matters  in  dispute.  To  do  so  would  require  more  space 
tlian  is  practicable  and  would  be  of  no  special  service.  In 
the  view  we  take  of  the  case  we  find  no  sufficient  warrant 
to  interfere  with  the  conclusion  reached  by  the  jury  as  to 
the  questions  of  fact.  A  complicated  account,  extending 
through  a  series  of  years,  which  the  parties  have  gone  over 
and  adjusted  together,  ought  not  to  be  lightly  reopened; 
but  the  settlement  is  not  conclusive  and  if  errors  appear 
they  should  be  corrected.  It  may  be  true  as  urged  that_ 
the  position  of  the  defendant  in  regard  to  these  and  all 
other  items  claimed  by  him,  either  by  way  of  correction, 
overpayment  or  otherwise,  was  merely  an  afterthought. 
But  this  involves  largely  the  question  of  good  faith  and 
integrity,  as  to  which  the  jury  could  determine  better  than 
Ave  can. 

When  it  is  remembered  that  two  juries  have  come  to  sub- 
stantially the  same  conclusion,  the  matter  should  be  allowed 
to  rest  as  they  have  left  it  unless  the  rulings  of  the  court 
plainly  and  unduly  affected  the  result. 

As  to  instructions,  we  think  the  a])pellant  has  no  just 
ground  of  complaint.  The  court  gave,  at  appellant's  instance, 
all  that  bv  anv  fair  view  of  the  case  was  necessary.  All 
that  was  pertinent  or  projK^r  in  the  refused  instruction  will 
be  found  in  those  given.  Kor  is  there  any  real  ground  of 
complaint  as  to  those  given  at  the  instance  of  appellee.  The 
criticism  thereon  found  in  appellant's  brief  is  rather  too 
refined,  and  we  think  when  the  Avhole  series  on  both  sides 
is  taken  together,  it  can  not  be  said  that  the  jury  were 
misled,  or  left  in  the  dark  as  to  any  point  of  law  necessary 
for  them  to  know. 

Possibly  the  result  is  not  in  accord  with  the  real  merits, 
but  we  are  not  disj>osed  to  hold  that  it  is  against  the  e\d- 
dence  or  the  law  applicable  thereto. 

The  judgment  will  be  affinned. 

Judgment  affirmed. 
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Ohio  &  Mississippi  Railway  Company 

V.  I  4ft    »37 

I  40      4r 

William  H.  Brown. 

Railroads — Failure  of  Freight  Train  To  Stop  for  Passenger  at 
Depot — Usage. 

Where  a  shipper  of  live  stock  on  a  railroad  had  a  contract  fbr  the 
shipment  of  stock,  with  a  provision  that  he  might  accompany  and  care 
for  the  stock  in  transitu,  and  the  train  to  which  his  cars  were  attached 
failed  to  stop  at  the  platform  of  the  depot  for  him  to  get  on  board,  in  an 
action  brought  by  the  shipper  against  the  railroad  company  to  recover 
damages  occasioned  by  his  not  accompanying  his  stock,  held,  that  upon 
tlie  case  presented,  the  company  was  imder  no  obligation  to  stop  at  the 
depot  for  the  shipper  to  board  the  train,  tlie  custom  being  otherwise. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Cass  County;  the  Ilon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.   Pollard   &  Werxeb  and  Henry  Phillips,  for 
appellant. 

Mr.  R.  W.  Mills,  for  appellee. 

Mk.  Justice  Wall.  Appellee  ^  recovered  a  judgment 
against  appellant  for  $174.06  in  an  action  on  the  case. 
The  declaration  contained  but  one  count,  which  alleged  sub- 
stantially that  plaintiff,  who  was  a  stock  shipper,  had  con- 
tracted for  the  shipment  of  two  car  loads  of  live  stock  from 
Flora  to  Philadelphia,  111.,  on  the  line  of  defendant's  rail- 
road, under  a  written  contract  which  provided  that  he 
should  accompany  and  care  for  the  stock  in  transit;  that 
defendant  did  not  stop  the  train  on  which  his  stock  was 
loaded,  at  a  point  in  the  town  of  Flora,  where  it  could  be 
conveniently  boarded  by  him,  but  on  the  contrary  thereof 
ran  and  propelled  the  said  train  past  the  passenger  station 
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and  ticket  office  of  the  clefeiidant,  at  said  station  of  Floi-a, 
at  such  a  high  rate  of  speed  that  the  same  could  not  safely 
be  boarded  by  the  plaintiff,  wherelw  he  was  prevented  from 
accompanying  the  cattle,  and  in  consequence  of  this,  two 
head  of  the  cattle  were  killed  and  four  others  injured,  and 
he  had  to  pay  his  railroad  fare  to  his  destination.  Plea,  not 
guilty. 

It  was  not  alleged  nor  Avas  it  proved  that  there  was  any 
want  of  time,  after  appellee  loaded  his  stock  and  obtained 
his  transportation,  within  which  to  get  on  the  train;  but  it 
api)ears  that  without  making  inquiry  as  to  when  the  train 
would  start  or  where  it  would  start  from  he  went  to  a  res- 
taurant to  get  a  lunch.  While  there,  as  he  says,  some  one 
told  him  the  tmin  would  start  in  ten  minutes  and  he  there- 
upon got  up,  went  out,  and  immediately  the  train  passed 
the  station  platform  without  stopping,  and  so  rapidly  that 
he  could  not  get  aboard.  It  appeare  that  the  train  did  not 
go  on  its  schedule  time,  but  was  somewliat  late  in  starting. 
Therefore  the  only  ground  of  complaint  is  that  it  did  not 
stop  at  the  platform.  It  does  not  a])pear  that  it  was  accus- 
tomed to  start  from  there,  but  rather  that  it  would  start 
from  any  place  in  the  yard  where  it  might  be  when  ma<Ie 
up,  and  tliat  persons  wishing  to  ride  on  it  w^ere  expected  to 
get  aboard  wherever  the  caboose  might  be.  This  is  so  gen- 
erally customary  that  a  person  wishing  to  travel  on  a  freight 
train  would  presumably  know  it,  or  would  at  legist  inquire 
about  it. 

The  court  refused  to  give  the  foUoAving  instruction  asked 
bv  defendant : 

4th.  The  court  instructs  the  jury  that  the  law  does  not 
require  of  railroad  companies  that  they  stop  their  freight 
trains,  upon  which  passengers  are  carried,  at  the  platfomis 
of  their  passenger  depots,  for  the  purpose  of  receiving  pas- 
sengers, but  they  have  the  right  to  receive  ])assengers  on 
such  trains  at  the  usual  places  adopted  for  that  mode  of 
travel;  and  you  are  further  instructed  that  if  it  a])})ears 
from  the  evidence  that  the  plaintiff  was  entitled  to  ride 
upon  the  train  in  question,  and  that  it  was  a  freight  train, 
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and  that  he  undertook  to  board  the  same  from  the  platform 
of  the  passenger  depot  of  defendant  at  Flora,  and  failed 
because  the  train  did  not  stop  at  the  platform,  and  it  is  not 
shown  by  the  evidence  that  it  was  the  custom  of  the  de- 
fendant to  stop  that  particular  train  at  the  said  platform 
for  the  purpose  of  receiving  passengers,  there  can  be  no 
recovery,  and  your  verdict  must  be  for  the  defendant. 

In  view  of  the  evidence  we  think  it  was  error  to  refuse 
this  instruction,  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Heversed  and  remanded. 


Stephen  H.  Bowman,  Administrator, 

V  46    1391 

(l5U_»r, 

John  Neely, 

Interest — Compound  Interest  Not  Usurious — When  Recoverable, 

Comi)ound  interest  is  not  usurious;  upon  the  contrary  it  may  be  law- 
fully contracted  for  and  recovered  if  the  agreement  to  pay  it  is  expressed 
in  an  instrument  having  the  qualities  of  ne;?otiable  paper,  separate  from 
the  instrument  evidencing  the  principal  debt,  or  it  may  be  lawfully 
contracted  for  and  recovered  if  the  agreement  for  its  payment  is 
made  after  the  interest  which  is  to  bear  interest  has  accrued.  In  other 
cases  interest  upon  interest  can  not  be  collected,  with  or  without  a  con. 
tract, 

[Opinion  Sled  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the 
Hon  G.  W.  Herdman,  Judge,  presiding. 

Messrs.  Chapman  &  Slaten,  for  appellant. 

Mr.  Joseph  S.  Care,  for  appellee. 

Mr.  Justice  Boggs.    The  only  question  arising  upon  this 
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record  is,  whether  a  stipulation  in  a  promissory  note  provid- 
ing that  interest  at  a  legal  rate  upon  the  principal  sum  shall 
fall  due  and  be  paid  annually,  and  if  not  so  paid  shall  become 
principal  and  bear  interest  at  the  same  rate  is  a  usurious 
contract.  In  the  view  of  the  counsel  for  the  appellant  such 
a  contract  is  usurious  and  so  taints  the  whole  transaction 
with  usury  that  neither  simple  nor  compound  interest  can 
be  recovered  upon  a  note  containing  such  an  agreement. 

The  compound  interest  thus  provided  for  can  not  be  col- 
lected by  law  in  this  State.  The  rule  forbidding  its  recovery 
is  not,  however,  based  upon  nor  does  it  arise  out  of  our 
statute  prohibiting  usury,  but  it  exists  independent  of  and 
wholly  without  relation  to  such  statute.  "  The  rule  of  law 
against  the  allowance  of  compound  interest  is  that  courts 
will  not  lend  their  aid  to  enforce  its  payment  unless  upon 
a  promise  made  by  the  debtor  after  the  interest  upon  which 
the  interest  is  demanded  has  accrued,  and  this  rule  is  adopted, 
not  because  such  contracts  are  usurious  or  savor  of  usurv, 
unless  very  remotelj^,  but  upon  grounds  of  public  policy  and 
in  order  to  avoid  harsh  and  oppressive  accumulations  of 
interest."  Parsons  on  Contracts,  3d  Vol.  152-153.  While 
the  reason  thus  given  for  the  rule  has  been  adopted  in  our 
State,  yet  the  rule  itself  has  been  in  some  respects  modified, 
and  the  law  in  Illinois  concerning  the  recovery  of  compound 
interest  may  be  succinctly  stated  as  follows : 

Compound  interest  is  not  usurious;  upon  the  contrary  it 
may  be  lawfully  contracted  for  and  recovered  if  the  agree- 
ment to  pay  it  is  expressed  in  an  instrument  having  the 
qualities  of  negotiable  paper  separate  from  the  instrument 
evidencing  the  principal  debt,  such  as  interest-bearing  cou- 
pons attached  to  bonds  for  the  payment  of  money  (Harper 
V.  Ely,  70  111.  581,  Humphreys  v.  Morton,  100  111.  592),  or  it 
may  be  lawfully  contracted  for  and  recovered  if  the  agree- 
ment for  its  payment  is  made  after  the  interest  which  is  to 
bear  interest  has.  accrued.  Thayer  v.  Mining  Co.,  105  111.  553; 
Gilmore  v.  Bissell,  124  111.  488.  With  these  exceptions  the 
rule  is  that  upon  grounds  of  public  policy  interest  upon  in- 
terest can  not  be  collected  or  computed  with  or  without  a 
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contract.  Leonard  v.  Villars,  23  111.  3Y7;  Bank  v.  Da\as, 
108  HI.  633;  Peddicord  v.  Connard,  85  111.  102.  We  are  aware 
that  the  syllabus  prepared  for  the  case  of  Drury  v.  Wolfe, 
as  reported  in  25  JSTorth  Eastern  Reporter,  page  626,  an- 
nounces a  ruling  of  our  Supreme  Court  directly  at  variance 
with  the  conclusion  we  have  reached  upon  this  question. 
The  syllabus  is,  however,  not  supported  by  the  text  of  the 
opinion,  nor  is  anything  said  in  the  opinion  with  which  all 
that  is  here  said  is  not  in  fuU  accord. 

In  the  case  at  bar  simple  interest  was  awarded  by  the 
court  below,  which,  as  we  have  seen,  the  appellee  was  law- 
fully entitled  to  recover. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Illinois  Central    Railroad  Company 

V. 

Frances  Taylor. 

Railroads  —  Negligence — Personal  Injuries  Received  in  Stepping 
from  Train — Too  Brief  Stop — Negligence  of  Conductor, 

In  an  action  brought  to  recover  from  a  railroad  company  damages  for 
a  personal  injury  received  while  alighting  from  defendant's  train,  /leZd, 
tlrnt  the  evidence  justified  the  verdict  for  the  plaintiff. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Champaign  County; 
the  Hon.  F.  M.  Wright,  Judge,  presiding. 

Mr.  J.  S.  Wolfe,  for  appellant. 

Mr.  Thomas  J.  Smith,  for  appellee. 

Me,  Justice  Wall.    The  appellee  recovered  a  judgment 
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for  SSOO  for  injuries  sustained  in  getting  off  the  train  of 
appellant.  It  is  shown  with  sufficient  certainty  that  she 
was  so  injured,  and  it  is  not  complained  that  the  damages 
awarded  are  excessive. 

The  plaintiflf  and  her  husband  entered  the  train  at  Bond- 
ville  to  go  to  Champaign.  At  the  latter  point  there  tire  two 
stations  where  the  train  stops  and  where  passengers  may 
get  off,  one  at  the  junction  with  the  I.  B.  &  W.,  known  as 
the  Big  Four  Depot,  and  the  other  in  front  of  the  Doane 
House,  about  a  half  mile  further  on.  The  plaintiff  wished 
to  alight  at  the  first  station,  and  when  the  train  stopped 
there  she  and  her  husband  got  up  to  go  out.  lie  was  in 
advance  and  had  stepped  off  the  car  and  she  was  on  the  lower 
step  and  about  to  alight  when  the  train  suddenly  started 
forward,  and  she  in  attemi)ting  to  thus  get  off  was  thrown 
down  and  received  the  injury  complained  of.  This  is  the 
statement  given  by  herself  and  husband,  and,  as  they  say, 
they  started  to  leave  the  car  as  soon  as  it  stopped.  They 
Avere  seated  near  the  door  and  were  not  detained  by  other 
passengers  being  in  their  way.  They  are  corroborated  by 
the  witnesses  Ruel  and  Stell  as  to  promptness  of  their  action 
in  starting  out.  It  appears  from  the  testimony  of  these 
witnesses  that  they  and  other  passengers  who  were  intend- 
ing to  get  out  there  had  not  time  to  do  so  and  waited  until 
the  train  stopped  again  a  short  distance  beyond  the  station 
platform,  where  they  then  alighted.  The  conductor  corrob- 
orates this  by  his  testimony,  for  he  found  it  necessary  to 
make  a  second  stop  (after  he  had  signaled  to  start)  in  order 
to  let  off  those  other  passengers.  The  conductor  says  the 
first  stop  was  two  or  three  minutes  in  duration.  Tlie  plaint- 
iff and  her  husband  sav  it  mirfit  have  been  a  minute  and  a 
half  or  two  minutes;  and  there  is  expert  testimony  to  show 
that  from  one  to  two  minutes  was  long  enough.  If  the 
plaintiff  and  her  husband  were  as  prompt  as  they  say  they 
were  and  as  other  witnesses  say  they  were,  it  is  probable  the 
stop  was  considerably  less  than  one  minute.  It  is  a  matter 
of  frequent  observation  that  very  few  jiersons  realize  how 
long  a  minute  is  when  the  term  is  used  in  reference  to  a 
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transaction  like  that  of  getting  on  or  off  a  train.  Most 
witnesses  have  a  very  inaccurate  idea  in  that  respect,  and 
their  testimony  is  to  be  judged  by  what  actually  occurred 
rather  than  by  their  estimate  of  the  time  occupied.  The 
fact  that  a  number  of  other  persons  who  were  intending  to 
get  off  were  unable  to  reach  even  the  car  platform  is  a  very 
persuasive  circumstance  in  support  of  the  claim  that  the 
stop  was  unreasonably  short.  That  they  were  so  unable  and 
that  the  train  had  to  be  stopped  the  second  time  for  their 
accommodation  makes  it  quite  probable  that  the  plaintiff 
was  prompt  enough,  and  that  it  would  have  been  fortunate 
if  she  had  been  less  so.  She  was  a  large,  fleshy  person,  about 
sixty-four  years  of  ago  and  appears  to  have  bscn  quite 
timid.  She  asked  her  husband  to  take  her  hand  as  she  was 
about  stepping  off,  and  was  afraid  of  falling.  It  is  difficult 
to  understand  from  the  evidence  whether  this  fear  was 
aroused  before  the  train  started  or  not.  He  did  take  her 
hand,  or  perhaps  both  hands,  and  it  is  claimed  that  in  this 
there  was  negligence  on  her  part  as  well  as  his,  and  that 
in  a  general  way  she  was  negligent  in  attempting  to  alight 
after  the  train  moved  forward.  We  think  it  is  not  clear 
that  after  the  train  moved  she  made  the  effort  to  step  off 
but  it  is  reasonably  clear  that  she  was  at  least  about  to  step 
off  when  it  so  started.  "We  can  not  agree  with  counsel  that 
in  the  use  of  ordinary  care  she  would  necessarily  have  stayed 
where  she  was  and  waited  for  another  stop.  Her  position 
was  not  free  from  peril,  in  view  of  her  age  and  physical 
condition  and  was  one  calculated  to  excite  apprehension  in 
persons  of  more  experience.  It  can  not  be  said  that  if  the 
train  started  before  she  actually  made  the  step,  but  when 
she  was  about  to  do  so,  she  was  wanting  in  ordinary  care. 
She  did  what  most  persons  would  have  done  under  the  cir- 
cumstances. 

After  carefully  reading  the  evidence  we  are  impressed 
with  the  view  that  there  is  enough  in  it  to  justify  the  jury 
in  concluding  that  the  plaintiff  was  prompt  enough  in  mov- 
ing out  of  the  car,  that  the  stop  was  unreasonably  brief, 
and  that  the  conductor  was  not  sufficiently  careful  in  ascer- 
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taining  Tvhetlior  all  the  passengers  were  out.  He  admits 
that  he  saw  these  other  passengers  standing  in  the  aisle, 
but  supposed  they  were  intending  to  gt^t  off  at  the  other 
station.  Tlie  train  was  behind  time  and  this  may  have 
occasioned  unusual  haste  on  his  part  in  giving  the  signal  to 
start.  We  think  the  case  is  very  unlike  a  number  of  cases 
cited  by  counsel  for  appellant,  and  that  there  is  very  little 
room  for  disagreeing  with  the  conclusion  reached  by  the 
jury  if  thoy  gave  credit  to  the  statement  of  facts  as  con- 
tained in  the  testimony  offered  on  behalf  of  the  plaintiff. 
The  conflict  in  the  evidence  produced  by  the  testimony 
offered  l)y  flefendant  was  mainly,  if  not  entirely,  when 
properly  weighed,  as  to  the  length  of  the  stop,  and  this 
depended  chiefly  upon  the  estimates  of  witnesses  rather 
than  upon  what  occurred. 

As  to  instructions,  we  think  no  substantial  error  appears. 
The  defendant  obtained  very  full  and  pointed  instructions 
on  all  the  material  features  of  the  case,  and  the  modifica- 
tions complained  of,  even  if  unnecessary,  could  not  have  mis- 
led the  jury.  The  instructions  given  for  plaintiff  are  not 
fairly  subject  to  criticism  in  any  important  respect. 

On  the  whole,  we  think  the  jury  were  advised  as  to  the 
law  with  suiflcient  clearness  and  accuracv. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


W.  L.  T.  Meachem 

V. 

Henry  Hahn  &  Company. 

Fraudulent  Sales— Statement  of  Vendor — ^Hien  Not  Admissible  in 
Action  Between  Vendee  and  Vendors  Creditors — Evidence— Instruc- 
tions, 

1.  "Where  the  issue  in  a  case  was  as  to  whether  a  sale  made  to  one  of 
the  parties  was  fraudulent  as  to  the  creditors  of  the  vendor,  such  cred- 
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itore  being  the  other  parties  to  tlie  issue,  a  statement  made  by  the  ven- 
dor to  a  commercial  agency,  and  which  did  not  include  a  debt  to  the 
vendee,  which  was  alleged  to  be  a  part  of  the  consideration  of  the  sale, 
was  not  proper  evidence  as  against  the  vondae. 

2.  It  was  error  for  the  court  to  reiterate  instructions  calling  the 
attention  of  the  jury  to  the  fact  of  relationship  between  the  vendor 
and  vendee  as  tending  to  establish  the  charge  that  the  sale  was  fraud- 
ulent. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Messrs.  tfoHN  E.  and  Walter  Eden,  for  appellant. 

Messrs.  Frank  Spitler,  F.  M.  IIarbaugh  and  R.  M.  Pea- 
DRo,  for  appellees. 

Mr.  Justice  Boogs.  In  the  case  of  the  appellees  against 
one  James  H.  Vadakin,  pending  in  the  Circuit  Court  of 
Moultrie  County,  an  attachment  writ  was  issued  and  lened 
ujKjn  a  stock  of  goods  and  some  real  estate  of  which  the 
ap|)ellaT>t  chiimed  to  be  owner  by  purchase  from  Vadakin. 
lie  set  up  such  chiim  by  way  of  interpleader  under  which, 
by  appropriate  pleading,  the  issue  of  whether  the  purchase 
of  the  property  from  Vadakin  by  the  appellant  was  without 
valuable  consideration,  and  entered  into  for  the  fraudulent 
purpose  of  hindering  and  delaying  the  creditors  of  Vadakin, 
was  made  and  submitted  to  a  jury  for  trial.  The  verdict 
of  the  jury  was  against  the  appellant,  and  the  court  awarded 
judgment  against  him  accordingly.  He  prosecutes  this 
appeal  to  this  court  asking  the  reversal  of  that  judgment. 

The  appellant  claimed  and  testified  that  he  purchased  the 
property  from  Vadakin  in  good  faith  and  for  a  valuable 
consideration,  on  the  13th  of  March,  1891.  That  he  paid 
for  the  goods  and  real  estate  by  surrendering  notes  and 
canceling  indebtedness  due  him  from  Vadakin.  That  one 
of  these  notes  was  for  $3,500,  given  in  April,  1883,  for 
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sition  that  refutes  it  itself.  The  appellant  by  an  instruc- 
tion marked  No.  4  asked  the  court  to  advise  the  jury  that 
Meachem  was  not  bound  bv  these  statements  of  Vadakin  so 
far  as  they  related  to  the  existence  of  indebtedness  between 
them  and  that  an  omission  of  Meacliem's  claims  from  Vad- 
akin's  list  of  liabilities  was  not  to  be  considered  by  them  in 
determining  the  question  as  to  whether  Yadakin  really  was 
indebted  to  Meachem  or  not,  but  the  court  refused  to  so 
instruct  the  jury. 

In  the  view  we  have  of  the  case  this  was  error.  There  is, 
we  think,  also  just  grounds  of  complaint  against  the  instruc- 
tions given  for  the  appellee  as  a  series.  Certain  facts  relied 
upon  by  the  appellee  as  tending  to  show  fraud,  such  as  the 
relationship  by  marriage  existing  between  the  api>ellant 
and  Vadakin,  the  value  of  the  property  sold,  the  fact  that 
Vadakin  parted  with  all  his  property,  that  no  invoice  was 
made,  were  specified  by  the  court  and  reiterated  in  different 
instructions  as  proper  for  the  consideration  of  the  jury. 

In  the  third  instruction  given  for  the  appellee,  the  jury 
are  told  that  it  is  their  duty  to  take  into  consideration  the 
fact  of  the  relationship  of  the  parties,  and  also  the  value  of 
the  property  transferred,  as  shown  by  the  evidence,  when 
compared  with  the  sum  claimed  to  have  been  paid  for  it, 
together  with  the  other  facts  proven;  and  by  the  sixth 
instruction  the  jury  are  again  advised  that  if  Vadakin  trans- 
ferred all  his  property  to  his  father-in-law  for  several  thou- 
sand dollars  less  than  its  actual  value,  and  that  no  ar- 
rangement was  made  for  the  creditors  of  Vadakin,  and 
that  such  sale  was  made  with  intent  to  hinder  and  delav 
creditors,  then  such  sale  is  void.  The  seventh  instruction 
admonishes  the  jury  that  they  have  the  right  to  take  into  con- 
sideration the  relationsliip  between  Vadakin  and  Meachem, 
the  fact  that  no  invoice  of  the  goods  was  made,  the  price  paid 
for  the  goods,  and  if  from  all  the  facts  and  circumstances 
proven  they  find  fraud,  then  the  sale  is  void.  The  eighth 
instruction  again  reminds  the  jury  that  if  Vadakin  trans- 
ferred all  his  property  to  Meachem  and  retained  none  with 
which  to  pay  his  creditors,  that  such  is  another  circumstance 
for  their  consideration.     By  these  instructions  the  court  is 
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made  to  specify  certain  particular  facts  and  reiterate  and 
press  them  upon  the  attention  of  the  jury.  Practically 
such  instructions  impress  the  jury  with  the  idea  that  the 
court  sees  these  strong  facts  in  favor  of  the  appellee,  and 
singles  them  out  from  all  other  facts  as  being  controlling  in 
their  nature,  and  such  as  ought  not  to  be  forgotten  nor 
lightly  considered  by  the  jury.  All  the  facts  and  circum- 
stances proven  are  for  the  consideration  of  the  jury,  and 
unless  some  presumption  arises  by  law  from  the  mere  exist- 
ence of  a  fact,  the  weight  that  ought  to  be  given  to  any 
fact  is  a  question  for  the  jury.  The  fact  that  a  sale  is  made 
to  a  relative  is  not  a  baJge  of  fraud,  (Schroeder  v.  Walsh,  120 
111.  4:03,)  nor  does  the  law  presume  that  transactions 
between  relatives  are  fraudulent.  (Wightman  v.  Hart,  28 
111.  495;  Waterman  v.  Donaldson,  43  111.  29.)  Nor  does 
the  law  raise  a  presumption  that  a  transfer  of  all  of  a 
debtor's  property  in  payment  of  the  claim  of  one  creditor 
is  fraudulent,  because  nothing  is  retained  w^herewith  to  pay 
other  creditors.  (Schroeder  v.  Walsh,  supra^  and  other  cases 
there  cited.)  The  fact  of  relationship  or  that  no  property  is 
retained  for  other  creditors  may  excite  suspicion  and  have 
weight  when  considered  together  w^ith  all  the  other  facts 
and  circumstances  attendant  upon  the  transaction.  Instruc- 
tions should  not  be  so  drawn  as  to  direct  and  repeatedly 
call  the  attention  of  the  jury  to.  particular  facts  or  features 
not  in  themselves  conclusive,  but  favorable  to  one  party, 
while  other  facts  and  features,  favorable  to  the  other  side, 
are  omitted  from  equally  special  mention.  Thompson  on 
Trials,  Vol.  2,  Sec.  2330.  Counsel  may  select  the  strong  and 
salient  points  appearing,  and  seek  in  the  argument  to  direct 
the  thought  of  the  jury  to  them  as  being  the  important  and 
controlling  features  of  the  case,  but  the  instructions  of  the 
court  should  not  be  made  the  medium  for  conveying  such 
views  to  the  jury. 

Because  of  the  error  in  admitting  the  statements  of 
Vadakin  to  be  read  in  evidence,  and  the  refusal  to  give 
instruction  No.  4,  asked  by  the  appellant,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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^  John  D.  Boggess 

80     391  V. 

J.  Garland  Pennell. 


Exemptions— Filing  Schedule — What  Sufficient  Notice  of  Execution. 

1.  Under  the  law  of  this  State  it  is  necessary  for  an  officer,  where  it 
is  practicable,  to  serve  personal  notice  on  the  debtor  of  an  execution 
against  him  before  the  period  within  which  the  debtor  must  file  his 
schedule,  begins  to  run. 

2*  Upon  the  case  presented  it  is  Tieldj  that  were  the  law  otherwise, 
the  letter  introduced  in  evidence  was  not  sufficiently  explicit  notice  to 
the  debtor  to  require  him  to  file  his  schedule  within  ten  days  after 
receiving  it. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Greene  County;  the 
Hon.  Cykus  Eplek,  »Tudge,  presiding. 

Messrs.  Mark  Meyerstein,  for  appellant. 

The  statute  requiring  a  debtor  to  schedule  was  passed  in 
1877.  The  amendment  demanding  such  schedule  within  ten 
days  after  the  notice  of  the  execution,  was  not  enacted  until 
June,  1887. 

The  direct  question  here  raised,  so  far  as  we  have  been 
able  to  ascertain,  has  never  been  passed  upon  by  the  Su- 
preme Court  or  any  of  the  Api^ellate  Courts  of  this  State. 

Exemption  laws  are  remedial  in  their  nature,  intended  to 
remove  grievances  under  which  the  unfortunate  labored. 
Being  remedial,  they  must  be  so  construed  as  most  eflfectu- 
ally  to  meet  the  benevolent  end  in  view.  Deere  v.  Chap- 
man, 25  111.  498. 

A  statute  exempting  property  from  levy  and  sale  is  not 
to  be  strictly  construed,  but  such  construction  will  be  placed 
thereon  as  will  carry  out  the  obvious  purpose  of  the  legis- 
lature in  enacting  them,  namely,  to  protect  the  debtor. 
Finlen  v.  Howard,  126  111.  262. 
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Exemption  laws  are  made  for  the  poor  and  unfortunate 
and  should  be  liberally  construed  by  the  courts,  and  the 
rights  of  such  debtors  fully  and  freely  upheld  without  stint 
or  grudging.     Morrissey  v.  Freeley,  36  IlL  App.  562. 

We  contend  that  in  the  light  of  the  above  decision,  a 
proper  construction  of  the  terms  of  that  statute  "  within  ten 
days  after  notice  of  the  execution  "  does  not  mean  within 
ten  days  of  the  receipt  of  a  letter  from  the  officer  holding 
such  execution,  but  within  ten  days  of  the  service  of  the 
execution  on  the  defendant,  or  within  ten  days  of  a  personal 
demand  on  the  defendant  made  by  the  officer  holding  the 
execution,  if  such  is  practicable. 

We  claim  that  an  execution  is  a  writ  and  should  be  served 
like  other  writs,  and  that  such  service  of  the  writ,  or  at  least 
a  personal  demand^  if  practicable,  is  the  notice  contemplated 
by  statute. 

In  the  case  of  Pitts  v.  Magie,  24  111.,  on  page  613,  our 
Supreme  Court  holds  that  "  it  is  the  first  duty  of  an  officer 
having  an  execution  against  a  party  to  apply  to  him  per- 
sonally for  payment,  whenever  that  is  practicable.'' 

This  rule  is  reiterated  in  Tuttle  v.  Wilson,  24  111.  559 ; 
Rock  V.  Haas,  110  111.  528 ;  Davis  v.  Chicago  Dock  Co., 
129  lU.  191,  and  many  other  cases. 

In  the  case  of  Finlen  v.  Howard,  126  111.,  on  page  261, 
the  Supreme  Court  holds,  that  **  upon  demand  made  by  the 
officer  holding  the  execution  it  is  the  duty  of  the  execution 
debtor,  if  he  desires  to  avail  of  the  benefit  of  the  exemption 
laws,  to  make  a  schedule,''  etc.,  etc. 

In  the  case  of  Morrisey  v.  Feeley,  36  111,  App.,  on  page 
560,  the  court  states :  "  The  main  points  urged  for  reversal 
are  that  the  said  James  Feeley,  when  he  was  served  with 
the  execution,  did  not,  within  ten  days  thereafter,  make  out 
a  schedule,  etc.,  etc. 

We  think  the  last  part  of  Sec.  14  of  the  Exemption  Laws 
clearly  shows  that  the  term  Twtice,  as  used  in  the  first  part 
of  that  section,  was  intended  to  be  the  service  of  the  execu- 
tion on  the  debtor,  or  a  personal  demand  on  him  by  the 
officer,  and  not  any  other  kind  of  notice.     It  is  there  also 
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provided,  "  and  the  officer  having  such  writ  is  hereby  author- 
ized to  administer  the  oaths  required  herein  of  the  debtor," 
etc. 

The  only  oath  required  of  the  debtor  by  Sec.  14,  is  the 
one  to  be  attached  to  his  schedule.  The  officer  having  the 
writ  of  execution  is  authorized  to  administer  the  same  to 
the  debtor.  We  therefore  claim  that  the  legislature  intended 
that  the  officer  having  the  execution  should  personally 
serve  the  execution,  or  personally  make  a  demand  of  the 
debtor,  and  that  the  debtor  must  make  his  schedule  within 
ten  days  from  such  service  or  demand.  If  such  was  not  the 
legislative  intent,  why  authorize  the  officer  having  the  exe- 
cution to  administer  the  oath  to  the  debtor?  The  officer 
could  not  do  so  unless  he  personally  served  the  writ  on  the 
debtor. 

It  being  conceded  that  appellee  could  have  found  appel- 
lant on  any  day  since  the  date  of  the  execution  so  as  to 
serve  the  same  or  make  a  personal  demand,  then  under 
such  circumstances  it  was  tlie  first  duty  of  appellee,  having 
the  execution,  to  personally  apply  to  apjKjllant  for  payment, 
and  that  such  would  be  the  notice  contemplated  by  the 
statute,  because  it  was  practicable  so  to  do.  Pitts  v.  ilagie, 
24  111.  613. 

But  conceding  that  the  notice  spoken  of  in  Sec.  14  may  be 
a  letter  written  by  the  oliicer  to  a  debtor  residing  in  the 
same  county,  yet  we  claim  that  the  letter  of  March  27> 
1801,  is  not  the  notice  contemplated  by  the  statute. 

Mr.  James  R.  Ward,  for  appellee. 

Appellant  contends  that  the  law  requires  the  officer  to 
pei'sonally  read  the  writ  to  the  debtor.  Such  an  act  would 
be  a  service  of  the  writ  itself,  not  merely  a  "  notice  "  of  it. 
Had  the  legislature  intended  to  impose  such  a  duty,  it 
would  have  used  apt  words  to  convey  such  intention,  and 
instead  of  "  after  notice "  it  would  have  inserted  '•  after 

service." 

We  think  the  law  now,  with  respect  to  the  kind  of*  notice 
and  the  manner  of  giving  the  same,  is  the  same  as  it  was 
before  the  amendment  of  1887,  and  that  that  amendment 
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was  for  the  purpose  of  requiring  promptness  on  the  part  oi 
the  debtor,  and  of  doing  away  with  the  controversy  as  to 
what  is  a  reasonable  time  in  which  the  debtor  may  make 
his  selection,  after  notice  of  the  writ,  and  therefore  ten  days 
after  the  notice  of  the  writ  is  the  period  of  time  now 
allowed  the  debtor  in  which  to  make,  subscribe  and  swear 
to  and  deliver  to  the  officer  having  the  writ,  the  schedule 
required  by  law. 

In  Cook  v.  Scott,  1  Gilm.  34^2,  the  duty  of  an  officer  with 
respect  to  giving  notice  to  the  debtor  of  the  execution 
before  the  act  of  18S7,  is  clearly  defined  as  follow^s :  "  It  is 
the  duty  of  the  officer,  having  an  execution  in  his  hands, 
before  he  proceeds  to  take  or  seize  any  of  the  personal 
property  of  the  defendant  in  such  execution  by  a  levy 
thereon,  to  notify  such  defendant  of  his  having  such  exe- 
cution in  his  hands,  if  practicable." 

It  will  be .  observed  that  this  decision  does  not  announce 
that  it  is  the  duty  of  the  officer  to  personally  demand 
payment  of  the  execution  or  serve  the  same  by  reading 
the  writ  to  the  defendant,  but  all  it  requires  is  that  the 
officer  notif V  the  defendant  of  his  having  the  execution  in 
his  hands,  if  practicable.  The  object  in  requiring  notice  to 
be  given  to  the  debtor  of  the  existence  of  the  execution,  is 
stated  to  be  to  enable  the  debtor  to  select  such  property  as 
he  desires  to  retain  according  to  the  statutes,  and  that  he 
may  surrender  to  the  officer  all  of  his  other  property, 
not  thus  selected  or  specifically  exempt,  in  satisfaction  of 
the  execution. 

The  consequence  of  the  failure  of  the  debtor  to  act  after 
being  notified  of  the  existence  of  the  execution  is  stated  in 
Cook  V.  Scott,  svjrra^  thus :  "  If  the  defendant,  being  thus 
notified,  or  otherwise  being  apprised  of  the  execution 
against  him  in  the  hands  of  the  constal)le,  and-  of  the 
intended  levy,  neglect  or  refuse  to  make  such  selection,  the 
officer  may  at  once  proceed  to  levy  upon  any  of  the  pro]> 
erty  of  the  defendant,  not  specifically  exempt  from  execu- 
tion, that  he  may  choose  to  take,  and  afterward  proceed  to 
sell  the  same,  regardless  of  any  subsequent  claim  or  demand 
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by  such  defendant,  of  such  property,  as  having  been  selected 
by  him  under  the  statute." 

It  will  be  noticed  that  this  decision  announces  that  if  the 
defendant  in  the  execution  is  apprised  of  the  execution 
against  him  in  the  hands  of  the  officer,  otherwise  than  by 
notice  from  the  officer,  the  consequences  to  the  debtor  are 
the  same  if  he  neglects  or  refuses  to  make  his  selection 
thereafter,  within  a  reasonable  time.  No  matter  from 
w^hat  source  the  debtor  receives  the  information  that  an 
execution  is  in  the  hands  of  an  officer,  against  his  property, 
it  is  the  duty  of  the  execution  debtor  to  make,  subscribe 
and  swear  to  and  deliver  to  the  officer  having  the  execution, 
the  schedule  required  by  the  statute,  within  ten  days  after 
notice  of  such  execution. 

In  Biggs  V.  McKenzie,  16  111.  App.  288,  the  debtor  was  in- 
formed of  the  execution  by  the  justice  of  the  peace,  and  it 
was  held  to  be  sufficient  notice  under  the  exemption  act  of 
1877. 

The  decision  in  the  case  of  Cook  v.  Scott,  siipra^  harmo- 
nizes with  the  exemption  act  of  1877  and  the  amendment  of 
1887  thereto,  and  is  approved  in  People,  use  of,  v.  Palmer, 
46  111.  399,  Wright  v.  De  Yoe,  86  111.  490,  and  Blair  v. 
Parker,  4  111.  App.  411. 

The  cases  of  Pitts  v.  Magie,  24111.  613,  Tuttle  v.  Wilson, 
24  111.  559,  Eock  v.  Haas,  110  111.  534,  and  Davis  v.  Chicago 
Dock  Co.,  129  111.  191,  are  not  in  point  and  do  not  support 
the  contention  of  appellant. 

Mk.  Justice  Wall.  This  was  an  action  of  replevin. 
Judgment  was  for  the  defendant.  The  aj)pellee,  being  sher- 
iff of  Greene  County,  received  an  execution  issued  out  of 
the  Circuit  Court  of  said  county,  dated  March  26,  1891,  for 
$435.37  and  costs  of  suit,  in  favor  of  Joseph  K.  Sharon 
<against  John  D.  Boggess,  the  appellant.  On  the  following 
dtay  he  wrote  to  the  appellant,  as  follows  : 

Carrollton,  Ills.,  March  27,  1891. 
]\[r.  Johk  Boogess, 

White  Hall,  Ills. 

Sir:    1  have  in  my  hands  execution  in  favor  of  J.  K. 
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, Sharon  v.  you,  for  four  hundred  and  forty-four  and  72-100 

dollars.    What  have  you  to  say  in  regard  to  it,  as  the  law 

compels  us  to  make  a  demand  on  you  for  that  amount  ? 

Tours  respectfully, 

J.  Q.  Pennell,  Sheriff. 
By  K.  G.  EoBiNsoN,  Deputy. 

The  appellant  replied  as  follows : 

March  28,  1891. 
Mr.  Pennell  :  I  received  your  letter  to-day.  All  I  have 
to  say  is  I  have  nothing  to  say.  I  suppose  you  have  to 
make  your  proper  demand.  I  am  ready  to  schedule  what 
little  I  have,  and  that  ain't  a  very  long  job.  I  have  got 
nothing  to  turn  out. 

John  D.  Bogoess. 

This  reply  was  received  by  appellee  the  day  of  its  date. 
Appellant  failed  to  present  a  schedule  to  the  appellee,  and 
on  the  25th  of  May,  1891,  the  latter  levied  upon  the  prop- 
erty in  question,  for  which  the  appellant  brought  the  present 
action  of  replevin. 

The  only  question  is  whether  the  sheriff  gave  the  debtor 
such  "notice  of  the  execution"  as  the  law  requires,  and 
thereby  was  devolved  upon  the  debtor  the  necessity  of 
making  the  statutory  schedule  in  order  to  avail  himself  of 
the  benefit  of  the  act  concerning  exemptions,  etc. 

Sec.  2  of  the  act  provides  : 

"  Sec.  2.  Whenever  any  debtor,  against  whom  an  execu- 
tion, writ  of  attachment  or  distress  warrant  has  been  issued, 
desires  to  avail  himself,  or  herself,  of  the  benefit  of  this  act, 
he  or  she  shall,  within  ten  days  after  notice  of  the  execution, 
attachment  or  distress  warrant,  make  a  schedule  of  all  his 
or  her  personal  property  of  every  kind  and  character,  in- 
cluding money  on  hand  and  debts  due  and  owing  to  the 
debtor,  and  deliver  the  same  to  the  officer  having  the  ex- 
ecution, writ  of  attachment  or  distress  warrant,  which  said 
schedule  shall  be  subscribed  and  sworn  to  by  the  debtor, 
and  any  property  owned  by  the  debtor  and  not  included  in 
said  schedule  shall  not  be  exempt  as  aforesaid." 

This  section  does  not  provide  any  particular  mode  of  giving 
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notice.     The  object,  of  course,  is  to  insure  the  debtor  ample^ 
time  within  which  to  make  out  and  present  his  schedule. 

It  is  urg(3(l,  however,  that  the  law  intends  the  officer  shall 
pereonally  demand  payment  of  the  execution,  and  that  this 
is  the  notice  the  law  requires.     In  general,  where  notice  is 
required  by  statute  or  by  rule  of  court,  and  the  method  of 
serving  the  same  is  not  laid  down,  it  is  understood  there 
shall  be  personal  service.     Wade  on  Notice,  Sec.  1»]*U;  C.  & 
A.  K  E.  Co.  V.  Smith,  78  111.  90.  -  By  Par.  19,  Chap.  53, 
relating^  to  fees  and  salaries,  the  sheriff  is  authorized  to 
charge  "  for  service  of  notice  of  execution    *     *    *    sev- 
enty-live cents  and  mileage  five  cents  each  way."   Here  Uiere 
seems  to  be  a  distinct  legislative  recognition  of  the  proper 
mode  of  giving  notice  of  the  execution.    We  believe  that  it 
has  been  the  uniform  practice  to  serve  notice  in  tliis  ])ersonal 
way  before  making  a  levy  whenever  it  is  practicable  to  do 
so.     Of  course,  if  the  debtor  is  not  in  the  county,  or  conceals 
himself,  or  avoids  the  officer,  a  different  question  would  be 
presented.     Here  the  defendant  lived  a  few  miles  from  the 
county  seat,  and  there  was  no  difficulty  in  personal  ser\ice. 
That  such  personal  service  is  essential  whenever  practicable 
has  beeri  clearly  held  or  recognized  by  the  Su])reme  Court 
in  Pitts  V.  Magie,  21  111.  613;   Rock  v.  Iliias,  110  111.  528; 
Finlen  v.  Howard,  126  111.  291;   Davis  v.  Chi.  D.  D.  Co., 
129  111.  191.      But  conceding  for  the  argument  that   the 
notice  may  be  given  by  mail,  we  are  inclined  to  hold  this 
letter  not  sufficient.     The  second  sentence  in  the  letter  was 
calculated  to  mislead  the  debtor  to  suppose  that  a  *'  demand  " 
would  be  made  on  another  occasion.     So  the  debtor  under- 
stood it,  for  he  says :     *'  I  suppose  you  have  to  make  your 
demand,"  and  then  he  says  he  %vill  be  I'eady  to  schedule.     It 
was  plain  enough  that  he  expected  a  visit  from  the  officer,  and 
intended  then  to  avail  himself  of  the  exem])tion  by  making 
the  necessary  schedule.     Though  the  officer  must  have  so 
construed  the  letter,  he  })ennitted  the  debtor  to  remain  in 
the  dark  until  the  ten  days  had  elapsed.     The  exemption 
laws  being  fairly,  not  to  say  liberally,  applied,  will  forbid 
anything  like  a  scheme  to  mislead  or  deceive  the  debtor. 
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That  there  was  such  a  purpose  here  need  not  be  determined. 
The  officer  could  readily  see,  however,  that  the  debtor  was 
expecting  a  "  demand,"  and  in  view  of  the  ambiguous  terms 
of  the  so-called  notice,  it  seems  quite  clear  that  he  had  a 
right  to  so  expect.  In  other  words,  as  argued  by  appellant, 
the  letter  was  intended  not  to  give  notice,  but  to  withhold 
it.  At  any  rate,  whether  so  intended,  it  so  operated,  and 
the  officer  knew  it.  Common  fairness  and  good  faith 
required  him  under  such  circumstances  to  undeceive  the 
debtor. 

We  are  of  opinion  the  law  was  not  complied  with  by  the 
officer,  and  as  the  debtor  was  entitled  to  claim  all  the  prop- 
erty under  the  exemption  act,  the  judgment  should  have 
been  in  his  favor. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

lievei'sed  and  femanded. 


Chicago  &  Alton  Railroad  Company 

V. 

Julia  F.  Arnol. 

Railroads — Negligence — Personal  Injuries  —  Passenger  on  Freight 
Train — Injury  from  Jerking  a  Train— Duty  of  Defendant  to  Use 
Reasonable  Care — Measure  of  Damages — Weight  of  Evidence — Instruc- 
tions—Evidence— Pleading 

1.  In  an  action  brought  to  recover  for  a  personal  injury  received  by 
plaintiff  wliile  a  passenger  on  a  freight  train  of  defendants,  through  the 
sudden  starting  and  jerking  of  the  train  after  it  had  stopped,  as  plaintiff 
supposed  for  passengers  to  alight,  whereby  she  was  thrown  down 
upon  the  floor  of  the  car,  held,  that  the  evidence  justified  the  jury  in 
finding  that  the  defendant's  engineer  was  guilty  of  negligence;  that  the 
plaintiff  was  free  from  contributory  negligence,  and  that  plaintiff  had 
Buffered  serious  injury. 

2.  Different  witnesses  were  properly  permitted  to  testify  why  they 
took  the  train  in  question,  to  wit,  because  there  was  no  other  train  at  that 
time,  how  the  jerking  of  the  train  in  question  compared  with  what  was 
usual  on  freight  trains,  and  whether  in  witness'  (not  a  medical  witness) 
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opinion  plaintiff  had  been  in  physical  condition  to  do  her  usual  work 
since  the  accident. 

3.  If  a  railroad  company  carries  passengers  on  a  freight  train  it  is 
bound  to  use  reasonable  care  in  lumdling  the  train  so  that  the  passengers 
may  be  protected  from  injury. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Eeeve8,  Judge,  presiding. 

Messrs.  Williams  &  Capen  and  William  Brown,  for  ap- 
pellant. 

Messrs.  Benjamin  &  Morrissey  and  W.  B.  Carlock,  for 
appellee. 

Mr.  Justice  Wall.  Appallee  resovered  a  judgment  in 
the  Circuit  Court  of  McLean  Count\'^  against  tlie  appellant 
for  $2,500.  The  alleged  ground  of  action  was  the  negli- 
gence of  employes  of  the  company  in  the  management  of 
a  freight  train  upon  which  appellee  was  riding  as  a  passen- 
ger. This  train,  designated  as  No.  14,  was  accustomed  to 
carry  passengers  from  Bloomington  to  points  south  on  the 
line  of  the  road.  On  the  2d  of  August,  1890,  appellee  took 
passage  at  Bloomington  for  Shirley.  As  the  train  reached 
the  latter  station  another  train  headed  north  was  standing 
on  the  main  track,  and  it  therefore  went  in  on  the  siding  or 
switch.  It  passed  along  the  siding  until  the  engine  reached 
the  south  end  thereof,  where  it  again  entered  upon  the  main 
track  and  finally  came  to  a  stop,  the  caboose  then  being  at 
a  point  opposite  or  a  little  south  of  the  station  platform. 
But  before  making  this  stop  it  made  a  short  stop  a  short 
distance  north  and  there  abruptly  started  forward.  Just 
where  the  first  halt  was  made,  and  just  how  long  it  was 
can  not  be  very  certainly  fixed  by  the  evidence;  but  it 
seems  quite  probable  the  caboose  was  then  but  a  little  north 
of  a  point  opposite  the  station  platform,  and  not  very  far 
from  the  place  where  passengers  were  in  the  habit  of  getting 
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off  this  train,  and  it  is  also  quite  probable  the  stop,  though 
very  brief,  was  long  enough  to  induce  passengers  to  suppose 
it  was  intended  for  the  final  stop,  and  that  it  was  proper 
for  them  to  alight  there.  The  plaintiff  so  understanding 
arose  from  her  seat,  and  as  she  was  in  the  act  of  doing  so 
the  caboose  was  suddenly  and  violently  moved  forward, 
throwing  her  upon  the  floor  of  the  car.  She  was  rendered 
unconscious  for  a  few  moments.  Other  passengers  went  to 
her  aid,  finally  getting  her  out  of  the  car  and  over  to  the 
platform,  where  after  a  short  time  she  recovered  sufficiently 
to  be  able  to  walk  home  with  some  assistance. 

She  claims  that  she  has  suffered  greatly  ever  since,  and 
has  not'  only  been  confined  to  her  bed  for  a  considerable 
period  but  has  sustained  substantial  pecuniary  loss,  because 
prevented  from  following  the  occupation  of  washing,  by 
which  she  had  been  accustomed  to  earn  an  average  of  three 
dollars  per  week.  She  insists  that  her  pain  and  physical 
ailments,  which  she  describes  as  very  serious,  are  all  due  to 
the  injury  thus  received.  The  evidence  on  the  part  of  ap- 
pellee quite  clearly  shows  that  her  fall  was  caused  by  a 
quick  and  unusual  jerk  of  the  car  she  was  in,  and  that  there 
were  a  number  of  other  such  jerks.  From  this  testimony 
the  jury  would  be  justified  in  believing  that  the  train  was 
handled  very  carelessly  aftid  that  the  jerking  was  very  unu- 
sual in  character.  So  strong  is  the  testimony  on  this  point 
that  it  is  enough  to  establish  the  charge  of  negligence  in 
this  respect.  It  is,  however,  met  by  the  evidence  of  the 
train  men  and  other  witnesses,  to  the  effect  that  due  care 
was  used ;  that  the  jerking  was  not  unusual  and  was  no  more 
than  might  ordinarily  be  expected  in  case  of  a  long  and 
heavy  train  as  this  one  was.  The  jury  have  settled  this 
conflict  in  the  evidence  and  we  are  not  prepared  to  say  they 
erred  in  the  conclusion  they  reached.  It  seems  hardly 
reasonable  that  such  sudden  and  violent  movements  of  the 
car  as  the  evidence  discloses  were  occasioned  by  ordinarily 
careful  action  on  the  part  of  the  engineer.  It  is  by  no 
means  diflBcult  to  reconcile  the  verdict  with  the  evidence  on 
this  branch  of  the  case. 
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Perhaps  a  more  difficult  question  is  whether,  under  the 
circumstances,  the  momentary^  halt  was  properly  construed 
by  the  plaintiff  as  an  intimation  that  she  might  safely  alight 
from  the  car  and  whether  she  exercised  proper  care  in  aris- 
ing and  starting  out  at  that  time.  The  train  was  on  a 
siding,  and  the  caboose  had  reached  about  the  usual  stop- 
ping place.  She  says  the  brakeman  had  called  the  station, 
but  whether  so  or  not,  she  was  familiar  with  the  place  and 
knew  that  the  train  had  reached  it.  The  brakeman  and 
another  witness  say  that  he  called  out  to  the  passengers  to 
keep  tlieir  seats,  that  the  stopping  place  had  not  been 
reached,  but  the  jury  probably  concluded  this  was  done,  if 
at  all,  as  the  train  was  again  starting  forward,  and' when  by 
the  sudden  jerking  movements  the  passengers,  some  of 
whom  like  the  plaintiff,  had  arisen,  and  some  still  seated, 
were  in  considerable  confusion.  At  any  rate  the  final  stop- 
ping place  was  but  a  short  distance,  only  a  few  rods,  south 
of  the  first.  We  are  not  inclined  to  say  that  there  was  any 
sufficient  reason  for  the  jury  to  find  that  in  thus  arising  she 
was  guilty  of  a  want  of  ordinary  care,  and  in  view  of  all 
the  testimony  there  is  no  just  ground  for  interference  with 
the  verdict  in  this  respect. 

As  to  the  measure  of  damages  the  jury  were  met  by  con- 
flicting testimony.  There  was  ihedical  evidence,  not  har- 
monious, and  there  was  the  evidence  of  the  friends  and 
neighbors  of  the  plaintiff,  not  all  harmonious.  It  was 
apparent  her  health  was  considerably  impaired  from  some 
cause.  The  extent  of  the  impairment  was  somewhat  a 
matter  of  dispute,  and  whether  it  was  wholly  or  even 
partly  due  to  the  injury.  After  carefully  considering  the 
evidence  we  are  not  impressed  very  strongly  either  way,  but 
are  disposed  to  think  the  statement  of  the  plaintiff  may  be 
somewhat  overdrawn;  honestly  perhaps,  as  she  was  evi- 
dently suffering  from  a  depression  of  the  nervous  system 
which  would  lead  her  to  exaggerate  her  symptoms.  Yet,  it 
is  more  than  probable  she  was  still  affected  by  the  conse- 
quences of  her  fall,  and  it  was  for  the  jury  to  fix  the  proper 
compensation.    We  can  not  by  the  mere  perusal  of  the 
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written  testimony  obtain  so  just  a  view  of  this  part  of  the 
case,  or  of  any  part  indeed,  but  especiall}''  of  this,  as  if  we 
had  seen  the  living  witness,  the  plaintiff  as  well  as  the 
others.  It  may  have  been  quite  apparent  to  the  jury,  enjoy- 
ing this  advantage,  that  the  injuries  were  not  exaggerated 
and  that  the  sum  allowed  was  entirely  within  the  bounds 
of  reason. 

Several  objections  are  urged  as  to  the  action  of  the  court 
in  admitting  evidence : 

1st.  In  allowing  a  witness  to  state  why  he  took  the  train 
in  question;  that  is,  because  no  other  train  was  going  in  that 
direction  at  that  time  of  the  day.  We  see  no  error  in  this. 
It  is  a  matter  of  common  occurrence  that  a  railroad  company 
will  permit  travel  on  certain  of  its  freight  trains  between 
certain  points  on  its  line,  because  according  to  its  schedule 
of  passenger  trains  the  wants  of  the  public  are  not  fully  met 
on  those  parts  of  the  road  by  the  regular  passenger  train  ser- 
viee,  and  it  was  so  in  this  instance.  The  company  permitted 
this  train  to  be  so  used.  The  proof  was  proper  for  the  pur- 
])Ose  of  showing  that  the  train  was  habitually  so  patronized, 
because  of  its  convenience,  in  the  absence  of  any  other,  and 
as  tendinor  to  show  that  it  was  a  part  of  the  regular  service 
of  this  train. 

2d.  A  witness  was  permitted  to  state  how  the  jerking 
on  this  occasion  compared  with  what  w^as  usual  on 
freight  trains.  This  was  proper  to  meet  the  position  likely 
to  be  taken  by  the  defense  that  there  was  no  more  jerking 
than  was  necessary  in  handling  such  trains  and  as  tending 
to  throw  light  on  the  question  of  negligence  in  that  regard. 

3d.  A  witness  was  allowed  to  state  whether  in  his 
opinion  the  plaintiff  had  been  in  a  physical  condition  to  do 
her  usual  work  since  the  accident.  The  witness  was  not  a 
medical  expert;  but  the  matter  was  one  of  ordinary  obser- 
vation and  the  answer  called  for  involved  merely  the  result 
of  what  he  had  noticed  as  to  her  apparent  bodily  health. 
It  is  settled  in  this  State  that  any  person  may  give  his 
opinion  even  as  to  the  mental  condition  of  another,  though 
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he  is  not  a  medical  expert.  There  %yas  no  error  in  this 
ruling. 

It  is  urged  that  in  the  second  and  tiiird  instructions,  given 
at  the  plaintiff's  instance,  there  was  no  reference  to  the  cir- 
cumstances and  conditions  of  this  ptarticular  train  to  be 
considered  in  determining  the  question  of  negligence.  If 
this  was  necessary  the  want  was  fully  supplied  and  supple- 
mented in  several  instructions  given  on  behalf  of  the  defend- 
ant. Xor  do  we  think  the  special  objection  taken  to  the 
second  instruction,  as  to  the  want  of  evidence  upon  which  to 
support  it,  is  of  sufficient  importance  to  justify  reversing  the 
judgment.  The  clause  referred  to  was,  indeed,  not  pertinent 
in  view  of  the  case  as  made  by  the  proof,  if  it  could  be  con- 
sidered as  referring  to  the  final  stop,  but  we  can  not  think 
it  misled  the  jury,  or  that  the  omission  of  the  whole  instruc- 
tion would  have  made  any  difference  in  the  result.  And  in 
this  connection  we  may  consider  the  refusal  of  instructions 
numbered  10,  11,  12  and  13,  asked  by  the  defendant.  It  is 
true,  certain  of  the  counts  were  framed  upon  the  theory 
that  the  train  was  not  stopped  a  sufficient  length  of  time 
to  enable  the  plaintiff  to  alight  in  safety,  and  it  is  also  true 
that  the  final  stop  was  ample  for  the  purpose,  but  the  con- 
tention of  plaintiff  upon  the  evidence  was  that  the  first  stop, 
which  she  claimed  she  had  a  right  to  suppose  was  the  stop 
intended  for  the  benefit  of  passengers,  was  not  long  enough. 

This  was  the  real  matter  in  dispute.  The  jury  must  have 
so  understood  it  and  there  was  no  controversy  about  the 
final  stop.  It  was  the  first  stop  to  which  the  plaintiff's  com- 
'  plaint  referred.  Hence  there  was  no  substantial  error  in 
refusing  these  instructions,  which  were  to  the  effect  that  no 
case  had  been  proved  under  those  counts.  But  if  these  counts 
when  technically  considered,  were  faulty  in  not  accurately 
stating  the  case  as  made  by  the  proofs,  yet  we  think  no 
harm  was  possibly  done  by  this  action  of  the  court,  since  in 
other  counts  the  real  position  of  the  plaintiff,  and  upon 
which  she  based  her  right  to  a  recovery,  was  clearly  and 
definitely  set  forth. 

The  ninth  instruction  was  properly  refused  because  it 
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ignored  the  real  ground  of  the  plaintiff's  contention,  and 
assumed  there  was  no  liability  if  the  final  stop  was  of 
sufficient  length  regardless  of  what  had  preceded.  AH  that 
was  material  in  the  sixth  was  given  in  others,  especially  the 
seventeenth.  The  modification  of  the  fifteenth  is  com- 
plained of;  as  modified  and  given,  it  reads  as  follows : 

"If  you  believe  from  the  evidence  that  the  ordinary 
manner  of  stopping  a  freight  train,  with  reasonable  care,  pro- 
duces on  the  r^ar  car  a  considerable  jerk,  jolt  or  jar,  at  the 
time  the  train  stops,  then  that  is  one  of  the  dangers  in  trav- 
eling upon  a  freight  train  that  the  passenger  should  use 
reasonable  care  to  avoid;  and  if  you  believe  from  the 
evidence  that  the  plaintiff  did  not  take  reasonable  care  to 
avoid  the  consequences  of  such  jerk,  jolt  or  jar  in  stopping 
the  train,  and  thereby  came  to  her  injury,  you  should  find 
the  defendant  not  guilty." 

The  modification  consisted  of  adding  the  words,  "  with 
reasonable  care."  We  perceive  no  valid  objection.  If  the 
company  carried  passengers  by  this  train  it  was  certainly 
bound  to  use  reasonable  care  in  handling  the  train,  and  the 
plaintiff  had  the  right  to  expect  as  much.  Hence,  if  she 
was  reasonably  careful  in  view  of  that  duty  of  the  defendant, 
she  was  as  careful  as  the  law  required.  We  do  not  think  it 
a  sound  view  that  where  passengers  are  habitually  carried 
on  a  freight  train,  as  was  done  in  this  instance,  the  company 
can  ignore  the  fact  that  its  passengers  are  liable  to  be  in- 
jured by  careless  handling  of  the  train. 

When  the  train  carries  freight  merely,  which  will  not  be 
injured  by  sudden  jerks  or  stops,  it  may  omit  care  which 
would  be  necessary  if  there  are  passengers.  By  taking  the 
passengers  it  assumes  the  duty  of  using,  at  least,  reasonable 
care  for  their  safety. 

Upon  the  whole  record  we  find  no  substantial  error,  and 
the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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"46      164  V. 

B?L'8i3  City  of  Lewiston. 

Nuisance — Slaughter  House — City  Ordinance— Wliether  Stich  Decla- 
ration Conclusive — Appeal  from  Justice  Court — Waiver  of  Defective 
Service, 

1.  Under  the  statute  of  this  State  a  declaration  in  a  city  ordinance 
tliat  a  slaughter  house  shall  be  deemed  and  considered  a  public  nuisance, 
is  conclusive  of  that  fact. 

2.  Where  a  party  joins  in  an  appeal  taken  from  the  judgment  of  a 
justice  court  it  is  immaterial  whether  he  was  legally  served,  or  served  at 
all,  to  appear  before  the  justice. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Fulton  County;  the 
Hon.  Jeff.  Obr,  Judge,  presiding. 

Mr.  J.  W.  Bantz,  for  appellants. 

Mr.  William  J.  Dyckes,  for  appellee. 

Mb.  Justice  Boggs.  The  city  of  Lewiston  adopted  an 
ordinance  which  declares  that  a  slaughter  house  shall  be 
deemed  and  considered  a  public  nuisance,  and  provides  that 
any  one  who  shall  erect  or  maintain  a  slaughter  house 
within  the  limits  of  the  city  shall,  upon  conviction,  be  fined 
not  less  than  five  nor  more  than  fifty  dollars.  The  appel- 
lants, upon  trial  before  a  jury  in  the  Circuit  Court  of  Fulton 
County,  were  found  guilty  of  a  violation  of  this  ordinance, 
and  adjudged  to  pay  a  fine  of  five  dollars  and  cost,  from 
which  judgment  this  appeal  is  prosecuted. 

The  only  material  question  presented  is  whether  the 
declaration  of  the  citv  council  in  the  ordinance  that  a 
slaughter  house  is  a  public  nuisance,  is  conclusive  of  that 
fact.    The  Circuit  Court  instructed  the  jury  that  it  was  so 
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conclusive,  and  that  the  appellant  should  be  convicted  if  it 
was  proven  that  they  had  kept  and  maintained  such  an 
establishment  within  the  city  limits.  Counsel  for  appel- 
lants insist  that  whether  a  slaughter  house  is  or  is  not  a 
nuisance  is  a  question  of  fact  depending  upon  its  location, 
the  manner  in  which  the  business  is  conducted,  the  house 
kept  and  cleansed,  and  many  other  circumstances;  and  that 
a  city  council  has  no  power  to  conclusively  declare  any  use- 
ful business  or  establishment  a  nuisance.  The  power  of  the 
city  in  this  respect  must  rest;  upon  the  construction  given  to 
the  seventy-fifth  paragraph  of  section  sixty-two  of  chapter 
twenty-four,  Kevised  Statutes,  which  provides  generally  for 
the  incorporation  of  cities  and  villages.  This  paragraph 
purports  to  give  city  councils  power  "  to  declare  what  shall 
be  a  nuisance  and  abate  the  same,  and  to  impose  fines  upon 
parties  who  may  continue,  create  or  suffer  nuisance  to 
exist."  It  can  not,  however,  be  said  that  city  councils  are 
invested  with  power  as  broad  and  unconditional  as  a  literal 
reading  of  the  statute  might  warrant.  A  trade,  occupation, 
establishment  or  thing  useful  in  its  character,  and  which  in 
the  common  experience  and  observation  of  men  is  not  a  nui- 
sance in  fact,  can  not  be  conclusively  declared  to  be  a  nui- 
sance by  the  council  of  a  city.  There  are  other  things  and 
callings  in  their  nature  nuisances,  and  which  the  law  recog- 
nizes as  such,  and  these,  it  seems,  may  be  interdicted  by  a 
city  council,  and,  as  to  them,  the  declaration  of  the  council 
is  to  be  deemed  conclusive.  A  slaughter  house  falls,  we 
think,  within  the  class  recognized  by  the  law  as  in  nature 
nuisances.  Wait  on  Actions  and  Defenses,  Vol.  4,  751 ;  2 
Kent  Com.,  340;  WatertoAvn  v.  May,  109  Mass.  315;  16 
Amer.  and  Eng.  Ency.,  page  952 ;  Catlin  v.  Valentine,  9, 
page  575 ;  Brady  v.  Weeks,  3  Barb.  (N.  Y.)  157. 

In  the  case  of  Huesing  v.  The  City  of  Kock  Island,  128  111. 
475,  it  is  said,  "  no  argument  is  needed  to  establish  the  fact 
that  a  slaughter  house  in  a  city  is  an  unwholesome  business 
or  establishment."  There  are  still  other  trades,  establish- 
ments and  things  which  are  not  in  their  nature  nuisances, 
but  which  may  or  may  not  be  so,  depending  upon  many  cir- 
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cumstances  and  conditions,  and  it  is  among  them  that  coun- 
sel for  appellants  insist  slaughter  houses  should  be  classed. 
Counsel  further  insist  that  as  to  all  such  trades  or  things 
which  may  or  may  not  be  nuisances,  the  declaration  of  a 
city  council  is  not  conclusive;  but  that  whether  the  par- 
ticular trade  or  thing  be  a  nuisance  is  a  question  of  fact  to 
be  determined  by  evidence,  as  any  other  fact.  Upon  this 
question  this  court  feels  concluded  by  the  clear  and  unmis- 
takable holding  of  our  Supreme  Court  in  the  case  of  North 
Chicago  Railroad  Co.  v.  Lake,  105  111.  207,  where  it  is  said : 
"  In  doubtful  cases,  where  a  thing  may  or  may  not  be  a 
nuisance  depending  upon  a  variety  of  circumstances  requir- 
ing judgment  and  discretion  on  the  part  of  the  town 
authorities  in  exercising  their  legislative  functions  under  a 
general  delegation  of  power  like  the  one  we  are  considering, 
their  action  under  such  circumstances  would  be  conclusive 
of  the  question."  The  objections  sought  to  be  urged  in  this 
court  against  the  admission  of  the  ordinance  in  evidence, 
were  not  raised  in  tlie  Circuit  Court  and  are  not  of  a  char- 
acter that  may  be  first  pointed  out  in  this  court. 

The  appellant  Sheets  joined  in  the  appeal  taken  from  the 
judgment  rendered  in  the  justice's  court,  and  it  is  therefore 
wholly  immaterial  whether  he  was  legally  served  or  served 
at  all  with  summons  to  appear  before  the  justice. 

The  appellants  have  no  cause  to  complain  that  the  amount 
of  the  fine  is  not  as  great  as  the  minimum  provided  by  the 
ordinance.  If  this  is  an  error  it  is  in  appellants'  favor. 
The  judgment  must  be  aflBrmed. 

Judgment  affirmed. 


William   P.  Blue 
V.    , 
Ruth  E.  Smith. 


Adminwf  ration — Relation  of  Administrator  to  Widow  of  Intestate- 
Excessive  Charge  of  Fees  by  Administrator— Becovered  Back,  WJien, 
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Where  an  administrator  represented  to  the  widow  of  his  intestate  that 
the  estate  was  insolvent  and  that  the  fees  due  him  were  fSO.lO,  which 
sum  the  widow  paid  to  him,  and  it  appeared  that  the  sum  so  paid  was 
in  excess  of  the  legal  fees  and  expenses,  held,  that  in  view  of  the  trust 
relation  between  the  parties,  this  was  not  to  be  regarded  afl  a  voluntary- 
payment,  but  that  the  excess  might  be  recovered  back  in  an  action  by 
the  widow. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  Lane  &  Coopeb,  for  appellant. 

Mr.  D.  H.  Zepp,  for  appellee. 

Mr.  Justice  Wall.  Appellant  was  administrator  of  the 
estate  of  Theodore  W.  Smith.  The  personal  estate  was  ap- 
praised at  $1,161.  The  widow's  award  was  $980.  She 
took  of  the  property  enough  to  amount  to  $366,  at  the  ap- 
praised valuation.  The  residue  was  taken  by  virtue  of  a 
chattel  mortgage  executed  by  the  deceased  in  his  lifetime, 
and  was  all  sold  by  the  mortgagee.  Afterward  the  appel- 
lant stated  to  appellee  that  as  the  estate  was  insolvent  he 
would  sell  enough  of  the  property  remaining  in  her  hands 
to  pay  the  expense  of  administration,  or  she  could  keep  the 
same  by  paying  him  the  amount  of  the  cost  and  expenses  of 
administration,  which  he  represented  to  be  $80,10.  She 
paid  him  that  sum  and  he  gave  her  the  following  receipt : 

Eec.  $80.10,  as  settlement  in  full  of  all  costs  in  the  settle- 
ment of  the  estate  of  Theodore  W.  Smith  in  the  Montgom- 
ery County  Probate  Court,  from  Mrs.  Kuth  E.  Smith,  this 
25th  day  of  August,  1890. 

W]VL  P.  Blue,  Administrator. 

No  allowance  for  cost*  and  expenses  was  ever  made  by 
the  Probate  Court,  nor  does  it  appear  that  the  appellant 
ever  filed  any  statement  or  account  thereof  in  that  court. 
This  suit  was  brought  to  recover  a  part  of  the  money  so 
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paid  him  by  the  Avidow  u}K)n  the  theory  that  the  payment 
was  miule  under  the  mistaken  belief  that  the  sum  charged 
was  the  true  amount  of  the  said  cost  and  charges,  and  that 
tlie  administrator  occupied  a  relation  of  trust  which  com- 
pelled him  to  act  with  the  utmost  fairness  and  justified  the 
widow  in  su])|)osing  that  she  might  rely  upon  his  represen- 
tations. The  case  Wcis  tried  by  the  court,  without  a  jurj',  by 
consent,  and  resulted  in  a  finding  and  judgment  in  favor  of 
the  plaintiff  for  S^-'^l,  leaving  appellant  $35.86,  from 
which  after  deilucting  court  cost  and  appraisers'  fees,  813.90, 
he  would  have  left  the  sum  of  $21.90  for  his  own  services 
and  expenses. 

It  is  now  urged  that  the  plaintiff  had  no  cause  of  action 
for  the  reason  that  the  money  was  not  paid  under  a  mistake 
of  fact,  that  it  was  a  voluntary  payment,  that  the  plaintiff 
knew  or  had  the  means  of  knowing  what  were  the  facts, 
and  that  whatever  misttike  there  may  have  been  it  was  in  a 
matter  of  law. 

In  the  first  place,  it  is  apparent  these  parties  were  not 
"  at  arm's  length."  The  administrator  occupied  a  fiduciary 
capacity  which  required  him  to  act  with  scrupulous  fidelity 
in  all  his  dealings  with  the  widow  concerning  her  interest 
in  the  estate.  She  had  a  right  to  expect  this  of  him.  She 
did  not  know  the  amount  of  cost.  True  she  was  presumed 
to  know  what  the  statute  provides,  but  she  did  not  know  as 
a  matter  of  fact  what  items  of  ex|>ense  and  cost  and  what 
commissions  had  been  approved  by  the  Probate  Court  in 
pursuance  of  those  statutory  provisions.  When  he  repre- 
sented that  the  necessary  sum  was  §S(MO  she  might,  it  is 
true,  have  investigated  and  ascertained  that  no  allowance 
had  been  made,  and  she  might  in  this  way  have  defeated 
liim  in  the  demand  thus  made.  But  she  relied  upon  his 
integrity  and  fidelity  as  she  had  a  right  to  do,  and  believing 
he  was  truly  representing  the  facts,  she  paid  him.  Xow  he 
can  not  be  heard  to  set  up  the  ungracious  defense  that  she 
was  not  vigilant,  that  she  did  not  investigate,  and  that  by 
her  over-confidence  she  was  victimized.  The  Probate  Court 
might  have  allowed  him  to  the  extent  of  six  per  cent  on 
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the  personal  estate,  but  had  not  allowed  anything.  Practi- 
cally the  only  personal  estate  which  ^vas  really  the  property 
of  the  estate  was  that  part  not  included  in  the  mortgage, 
yet  under  some  circumstances  the  court  might  have  felt 
justified  in  allowing  a  commission  for  handling  all  of  it. 
But  this  had  not  been  adjusted;  indeed  no  report  or  account 
had  been  or  ever  was  presented  to  the  Probate  Court. 

We  think  under  such  circumstances  the  plaintiff  had  a 
cause  of  acjtion  to  recover  whatever  she  had  paid  him  in 
excess  of  his  just  compensation  and  that  the  court  trying 
the  case  might  hear  all  the  evidence  and  make  a  reasonable 
allowance  within  the  limits  prescribed  by  the  statutCj  such 
as  it  might  be  presumed  would  have  been  made  by  the  Pro- 
bate Court  had  the  administrator  in  pursuance  of  his  duty 
presented  his  account  and  submitted  the  matter  to  that 
court  for  its  consideration  and  judgment. 

We  find  no  occasion  to  interfere  with  the  conclusion 
reached  by  the  Circuit  Court,  and  its  judgment  herein  will 
be  affirmed. 

Jud(j7)ient  affirmed. 


46    160| 

Oris  A.  Turner  |s  im 

70    444 

V. 

Eaton   Littlefield. 

Mortgages— Bill  to  Have  Deed  Declared  Mortgage — Laches  of  Com- 
plainant's Privies — WJien  Fatal — Purchase  of  Stale  Equities. 

A  party  who  has  a  right  to  treat  a  deed  absolute  on  its  face  as  a  mort- 
gage and  make  redemption  from  it,  must  exercise  such  right  in  apt  time, 
and  a  failure  so  to  do  wiU  constitute  laches  and  bar  his  right.  If  there 
is  such  a  change  in  the  relations  of  the  parties  or  in  the  subject-matter 
of  the  suit  as  to  make  it  inequitable  to  grant  the  relief »  or  if  the  delay  is 
BO  great  in  asserting  the  right  as  to  justify  the  presumption  that  tlie 
right  has  been  abandoned,  relief  wiU  be  denied  in  equity  without  refer- 
ence to  any  statutory  period. 
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[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Adams  County;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Mr.  "William  McFadon,  for  appellant. 
Mr.  J.  F.  Carrott,  for  appellee  . 

Mr.  Justice  Bogk^s.  This  was  a  bill  in  chancery,  by 
which  the  appellant  sought  to  have  a  deed  made  on  the 
2d  day  of  December,  1879,  by  the  sheriff  of  Adams 
County,  Illinois,  to  the  appellee  and  one  William  II.  Col- 
lins, declared  a  mortgage,  with  right  of  redemption  therefrom 
resting  in  him,  the  appellant.  The  deed  thus  attacked  was 
made  by  the  sheriff  by  \irtue  of  a  sale  of  the  land  conveyed 
by  it  under  a  judgment  in  favor  of  one  WiUiam  Marsh  and 
against  Reuben  C.  and  Ilebecca  M.  Rutherford,  and  the  alle- 
gations of  the  bill  are  that  as  to  the  Rutherfords  it  was 
but  a  mortgage.  The  bill  further  alleged  that  on  the  14th 
day  of  December,  1883,  one  Alfred  Gatchell  recovered  a 
judgment  in  the  Circuit  Court  of  Adams  County  against 
the  same  Reuben  C.  and  Rebecca  M.  Rutherford ;  that  this 
judgment  was  assigned  by  Gatcliell  to  one  McFadden, 
who  assigned  it  to  L.  and  C.  H.  Bull,  and  they  to  Parthenon 
Singleton,  and  that  she  on  the  19th  day  of  August,  1S89, 
assigned  it  to  the  appellant;  that  the  appellant  procured 
an  execution  to  issue  on  the  judgment,  and  the  prayer  of  the 
bill  is  that  the  aj)pellant  be  allowed  to  redeem  as  the  assignee 
and  owner  of  the  judgment. 

Answers  and  replications  thereto  were  filed,  evidence 
taken  and  tlie  cause  submitted  to  the  court.  The  court 
found  that  the  sheriff's  deed  was  not  a  mortgage,  and  that 
the  rights  of  the  ai)pellant  were  stale  and  antiquated,  and 
rendered  a  decree  dismissing  the  bill,  to  review  which  this 
appeal  is  prosecuted. 

The  rule  is  that  one  having  a  right  to  treat  a  deed  abso- 
lute on  its  face  as  a  mortgage  and  make  redemption  from  it 
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must  exercise  such  rights  in  apt  time,  and  that  a  failure  to 
do  so  will  constitute  laches  and  bar  his  right.  "  In  cases  of 
optional  rights  to  defeat  or  divest  titles,  or  to  charge  prop- 
erty with  trusts,  the  party  entitled  to  the  option  must,  when 
aware  of  his  rights,  exercise  it  promptly,  and  not  by  delay 
or  inattention  give  reason  for  the  belief  that  he  has  aban- 
doned it,"  is  stated  to  be  the  rule  in  Breit  v.  Yea  ton,  101  111. 
271.  What  is  apt  time  is  not  to  be  determined  by  reference 
to  any  statutory  periods  of  limitation.  Equity  will  hold 
that  there  is  laches  in  many  cases  when  there  would  be  no 
bar  to  an  action  at  law.  If  there  is  such  a  change  in  the 
relations  of  the  parties  or  in  the  subject-matter  of  the  suit 
as  to  make  it  inequitable  to  grant  the  relief,  or  if  the  delay 
is  so  great  in  asserting  the  right,  as  to  justify  the  presump- 
tion that  the  right  has  been  abandoned,  relief  will  be  denied 
in  equity  without  reference  to  any  statutory  period.  Walker 
V.  Ray,  111  111.  315.  One  having  a  right  to  treat  a  deed 
absolute  on  its  face  as  a  mortgage,  which  right  he  may  or 
may  not  exercise,  can  not  be  allowed  to  let  the  matter  rest 
unreasonably  to  await  the  development  of  events  and  thus 
speculate  upon  the  chances  of  an  increase  or  decrease  in  the 
value  of  the  property,  and  then  assert  the  right  to  let  the 
deed  remain  absolute  or  avoid  it,  as  may  seem  best  for  his 
own  interest  to  do.  To  this  effect  see  McHany  v.  Schenck, 
88  III.  357 ;  Breit  v.  Yeaton,  snjprci. 

Whether  the  delay  has  been  reasonable  or  unreasonable 
is,  of  necessity,  to  be  determined  by  a  consideration  of  the 
particular  facts  and  circumstances  of  each  case.  A  vast 
amount  of  evidence  was  taken  in  this  case,  as  will  be  better 
understood  when  it  is  stated  that  the  record  filed  in  this 
court  contains  900  pages  of  typewritten  matter.  It  is,  of 
course,  in  view  of  this  vast  mass  of  testimony,  impracticable 
to  do  more  in  an  opinion  than  simply  to  state  the  conclu- 
sions we  have  arrived  at  upon  consideration  of  the  testi- 
mony. 

The  controlling  facts  bearing  upon  the  question  of  laches 
may  be  briefly  stated.  On  the  second  day  of  December, 
1879,  the  sheriff  of  Adams  Countv  executed  and  delivered 
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to  the  appellee  and  one  AVilliam  H.  Collins  a  sheriff's  deed 
for  the  premises  in  controversy,  which  deed,  the  appellant 
alleges,  was,  as  to  the  Rutherfords,  who  were  defendants  to 
the  judgment  upon  which  the  deed  was  based,  in  equity  but 
a  mortgage  to  secure  the  payment  of  money.  The  land  was 
then  subject  to  a  prior  trust  deed,  executed  by  the  Euther- 
fords  to  one  George  Castle  to  secure  tlie  payment  of  $11,000 
and  interest,  which  fell  due  August  1,  1882.  When  it 
matured,  the  Rutherfords  were  unable  to  pay  any  portion  of 
either  principal  or  interest,  and  sale  under  the  trust  deed 
was  unavoidable.  Littlefield  had  paid  all  taxes  upon  the 
lands  after  the  date  of  the  sheriff's  deed,  and  paid  otlier 
moneys  for  repairs  and  improvements  on  the  premises.  The 
Rutherford's  retained  possession  of  and  had  received  all  the 
rents  from  the  land.  The  iiiterest  of  all  of  them  was  about  to 
be  swept  away  by  a  sale  under  the  trust  deed.  At  this 
juncture  Littlefield  told  Eeulben  C.  Rutherford  that  he  and 
Collins  had  paid  out  all  they  wanted  to  pay,  and  that  the  land 
was  about  to  be  sold  under  the  Castle  trust  deed,  and  urged 
him  to  try  and  get  a  buyer  for  it.  Littlefield  testifies  that 
Rutherford  did  try  to  find  a  buyer,  but  failed,  and  so 
informed  him,  and  further,  that  Rutherford  said  that  he 
would  have  to  give  up  all  hope  of  paying  for  this  land,  and 
must  give  his  entire  attention  toward  saving  his  homestead, 
which  was  incumbered  by  other  judgments  and  liens.  It 
then  became  necessary  for  Collins  and  Littlefield  to  consider 
what  course  must  be  pursued  by  them.  A  sale  under  the 
Castle  trust  deed  would  pass  the  title  to  the  land  from  them 
and  inflict  upon  them  a  loss  of  all  they  had  paid  for  and 
upon  the  land.  Littlefield  testifies  that  Collins  had  with 
much  reluctance  and  only  at  his  urgent  solicitation  joined  in 
providing  money  paid  for  the  sheriff's  deed,  and  did  not 
want  to  be  called  on  to  pay  more.  The  appellee  Littlefield 
finally  concluded  to  take  the  whole  burden  upon  himself. 
He  settled  with  Collins,  paid  him,  and  on  the  14th  of  Sep- 
tember, 1882,  Collins  and  wife  conveyed  their  title  to  him 
by  a  deed  duly  recorded  on  the  15th  of  September,  1882. 
On  the  28th  day  of  September,  1882,  he  bought  the  land  at 
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the  sale  under  the  Castle  trust  deed,  paying  therefor  above 
SlljOOO,  and  receiving  a  deed  from  the  trustees,  which  was 
recorded  on  the  same  day,  conveying  to  him  the  absolute 
title  to  the  land ;  but  appellant  claims  that  this  deed  was 
also  taken  under  circumstances  which  made  it  a'  mortgage. 
Since  the  execution  of  this  deed  the  appellee  has  been  in  the 
actual  and  peaceable  possession  of  the  land,  claiming  to  be 
the  absolute  owner. 

On  the  30th  of  October,  1884,  Rutherford  and  wife  by 
quit  claim  deed  conveyed  to  him  all  possible  interest  remain- 
ing in  them  in  the  land.  Appellee  testified  that  in  the  fall 
of  1883  he  had  a  conversation  with  the  appellant  about  the 
matter,  in  which  he  informed  the  api)ellant  that  the  Kuth- 
erfords  had,  in  1882,  abandoned  all  right  or  privilege  of 
repurchasing  the  land  and  given  up  all  interest  or  claim 
in  or  to  it.  It  should  be  stated  that  the  appellant  gives 
a  different  version  of  this  conversation,  but  if  his  recol- 
lection be  accepted  it  appears  clearly  that  he  at  the  time 
of  the  conversation  knew  that  tlie  Rutherfords  had  or 
claimed  to  have  a  right  to  redeem  the  land.  This  con- 
versation occurred  before  the  rendition  of  the  judgment 
by  virtue  of  which  appellant  seeks  to  assert  rights  of 
redemption.  Appellant  then  had  no  interest  whatever  in 
the  land  and  was  not  a  creditor  of  the  Rutherfords.  The 
Gatchell  judgment  was  rendered  in  December,  1883,  and 
neither  the  original  plaintiff  therein  nor  any  of  its  various 
owners  from  thence  until  the  filing  of  this  bill  in  1889  sought 
in  any  way  to  assert  any  right  against  the  appellee,  who 
was  allowed  during  all  such  time  to  rest  in  the  belief  that 
his  right  and  title  were  unquestioned.  In  August,  1889,  the 
appellant  became  the  owner  of  the  Gatchell  judgment  by  a 
voluntary  purchase  thereof.  When  he  did  so  purchase  it  as 
we  have  seen,  he  knew  and  had  known  for  six  years,  if  we 
accept  his  version  of  the  conversation  with  the  appellee,  that 
the  Rutherfords  claimed  the  right  to  declare  the  deeds  to 
appellee  to  be  mortgages  only,  and  if  we  accept  the  appel- 
lee's version  of  the  same  conversation,  he  knew  that  the 
Rutherfords  had  abandoned  and  given  up  such  rights  nearly 
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seven  years  before.  He  knew  from  the  public  records  that 
the  Rutherfords,  in  18S4,  had,  by  a  formal  deed,  relinquished 
to  the  appellee  all  possible  right  and  interest  existing  in 
them  to  the  land. 

lie  had  no  original  equity  that  had  suflFered  by  the  trans- 
action between  the  appellee  and  the  Rutherfords,  and  no 
existing  equity  to  protect  by  the  purchase  of  the  judgment. 
The  inference  necessarily  arises  that  he  bought  the  judg- 
ment with  the  view  of  making  a  profit  on  the  purchase 
by  enforcing  equities  which  he  claims  existed  in  favor  of 
the  former  owners  of  the  judgment,  but  of  which  such 
former  owners  had  neglected  to  avail  themselves.  Accord- 
ing to  him  the  most  favorable  view  that  may  be  taken  of 
the  evidence  he  stands  in  the  court  in  the  attitude  of  a  buyer 
of  the  old  and  abandoned  rights  of  others  which  he  wishes 
a  court  of  conscience  to  enforce  in  order  that  he  mav  secure 
a  profit  upon  his  investment.  The  Circuit  Court  held  that 
the  equities  which  he  claims  should  inure  to  him  as  the 
owner  of  the  Gatchell  judgment,  were  stale  and  antiquated 
and  lost  by  laches^  in  which  holding  we  concur.  Therefore 
the  decree  must  be  affirmed. 

Decree  affirmed. 


George  A.  Ballou  . 

V. 

Michael  Hushing  and  James  Dees. 

Repleinn  —  Pleading — Issues — Burden  of  Proof — Alleged  Sale  of 
Goods  to  Defendant — Creation  of  Trust, 

1»  Under  the  plea  of  property  in  the  defendant  or  in  a  stranger  in  an 
action  of  replevin,  witli  denial  of  right  of  property  in  the  plaintiff,  the 
only  issuable  fact  is  the  right  of  property  in  the  plaintiff,  and  under  such 
issue  the  plaintiff  must  recover  on  the  strength  of  his  own  title  and  the 
burden  of  proof  is  on  him  to  establish  his  right. 

2.  Where  a  bill  of  sale  of  certain  property  was  executed  and  deliv- 
ered to  plaintiff,  and  on  the  same  day  he  delivered  to  the  pretended  ven- 
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dor  an  agreement  to  sell  the  property  and  apply  all  the  proceeds  over  a 
certain  amount  to  the  payment  erf  certain  claims  against  such  vendor, 
these  two  instruments  are  to  be  construed  together,  and  so  considered,  the 
transaction  is  not  a  sale  but  the  creation  of  a  trust. 

8.  In  an  action  by  the  plaintiff  to  recover  the  above  proi)ei'ty  from 
constables  who  had  attached  it  as  the  property  of  his  alleged  vendor, 
where  the  plaintiff  by  his  pleading  disavowed  a  trust  capacity  and 
asserted  individual  ownership,  this  court  holds  that  the  plaintiff  could 
not  in  this  coiut  shift  his  ground  and  claim  the  right  of  possession  of  the 
property  as  assignee  or  as  holder  of  a  lien. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Montgomer}^  County; 
the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

This  was  an  action  of  replevin  brought  by  the  appel- 
lant against  the  appellees  to  recover  a  stock  of  groceries, 
woodenware  and  other  like  articles.  The  declaration  con- 
tained two  counts,  both  averring  that  the  chattels  in  coiv 
troversy  were  the  property  of  the  appellant,  one  aver- 
rincf  that  such  chattels  had  been  unlawfully  taken  from  him 
and  the  other  that  they  were  unlawfully  detained  from  him. 
A  number  of  pleas  were  filed  but  all  of  them,  together  with 
ihe  replications  thereto,  were  withdrawn,  except  certain  of 
them  which  alleged  that  the  goods  and  chattels  in  question 
were  not  the  property  of  the  plaintiff,  but  were  the  goods  and  ^ 
chattels  of  one  Charles  E.  Bowman,  and  as  such  had  been 
taken  by  appellees,  as  constables  having  writs  of  attach- 
ments against  Bowman.  To  these  pleas  the  appellant 
replied  that  he  and  not  Bowman  was  the  owner  of  the  proj>- 
erty  and  also  denied  that  the  attachment  writ  had  been 
levied  upon  them.  These  issues  were  submitted  to  the  court 
without  the  intervention  of  a  jury. 

The  evidence  relied  upon  by  the  appellant  to  support  his 
claim  of  title  was  a  bill  of  sale' executed  and  acknowledo-ed 
by  Bowman,  purporting  to  sell  to  and  vest  in  appellant  the 
absolute  title  to  the  property  "  to  him,  his  heirs,  executors, 
administrators  and  assigns  to  his  own  proper  use  and  bene- 
fit forever,"  together  with  proof  of  the  delivery  of  the 
property  to  him. 
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The  testimony  adduced  in  behalf  of  the  appellees  showed 
that  at  the  time  of  the  execution  of  this  bill  of  sale  the  ap- 
pellant executed  and  delivered  to  Bowman  the  following 
agreement: 

Litchfield,  III.,  Aug.  26,  1890. 

This  agreement  witnesseth,  that  whereas,  Charles  E. 
Bowman  has  this  day  made  a  bill  of  sale  to  George  A. 
Ballou,  for  and  in  consideration  of  the  sum  of  $44:5,  and  the 
stock  of  goods  named  in  said  bill  of  sale  are  possibly  worth 
more  than  that  amount,  that  the  said  George  A.  BaUou 
agrees  that  after  he  has  received  f rojn  said  stock  by  sale  the 
sum  of  $445,  that  any  balance  that  may  be  left  in  his  bands 
from  said  sale  he  will  pay  to  the  following  persons  j>r(?  rata 
on  the  accounts  set  opposite  their  names,  as  follows : 

Kraft,  Holmes   Gro.  Co $150.92 

E.  G.  Scudder  Bros ^. . . .     198.00 

J.  M.  Anderson  &  Co ,.,,     222.09 

♦      Alvin  Grover  Company 2iX).10 

Adam  Roth  &  Co 136.00 

James  IT.  Brookmire  &  Co 72.80 

Jacob  Furth  &  Co 55.50 

Greeley,  Burnham  Grocery  Co 80.40 

Hereby  intending  that  the  said  George  A.  Ballou  shall 
have  the  said  stock  as  his  own  property,  and  that  he  will 
pay  as  farther  consideration  for  said  stock  such  amount  as 
he  may  receive,  if  any,  pro  rata  among  the  persons  and  cor- 
porations named  in  this  instrument.  And  it  is  further 
understood  that  the  said  George  A.  Ballou  shall  sell  the  said 
stock  at  a  fair  and  reasonable  price  to  the  best  of  his  skill 

and  ability. 

George  A.  Ballou, 

By  E.  L.  Chapin,  his  attorney. 
It  further  appeared  from  the  testimony  that  the  appellees, 
as  constables,  by  virtue  of  the  w^rits  of  attachment,  levied 
upon  the  goods  after  possession  of  them  had  been  delivered 
to  the  appellant  by  Bowman.  The  court  found  the  issues 
for  the  appellees,  and  rendered  judgment  accordingly, 
awarding  a  return  of  the  goods  and  damages  in  the  sum 
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of  one  cent.     From  this  judgment  appellant  prosecutes  this 
ap{)eal. 

Mr.  James  M.  Truitt,  for  appellant. 

Messrs.  Lane  &  Cooper  and  Southworth   &  Zink,  for 
appellees. 

Mr.  Justice  Boggs.  "Under  the  plea  of  property  in 
a  defendant  or  in  a  stranger  in  an  action  of  replevin, 
with  denial  of  the  right  of  property  in  the  plaintiff, 
the  only  issuable  fact  is  the  right  of  property  in  the 
plaintiff,  and  under  such  issue  the  plaintiff  must  recover 
on  the  strength  of  his  own  title,  and  the  burden  of 
proof  is  on  him  to  establish  his  right."  Constantino  v. 
Foster,  57  111,  36 ;  Eeynolds  v.  iVIcCormick,  62  111.  412. 
The  appellant  introduced  the  bill  of  sale  in  evidence, 
which,  standing  alone,  established  ownership  in  him.  Tha* 
appellees  produced  in  evidence  the  agreement  set  out  in  the 
statement  of  the  case.  These  two  instruments  executed  bv 
the  parties  at  the  same  time,  and  concerning  the  same  sub- 
ject-matter,/.<?.,  the  transfer  of  the  property  in  question  to 
the  appellant,  are  to  be  considered  together  and  construed 
as  though  both  had  been  combined  in  one  writing.  So  con- 
sidered, the  transaction  is  found  to  have  been  not  in  fact 
a  sale  of  the  property  by  Bowman  to  the  appellant,  as 
apj>ears  from  the  bill  of  sale,  but  rather  the  creation  of  a 
trust  for  the  purpose  of  securing  the  application  of  the 
proceeds  of  a  sale  of  the  property  to  certain  creditors  of 
Bowman,  with  preferences  as  to  the  order  of  payment  of 
such  creditors.  Appellant  did  not  by  force  of  these  instru- 
ments become  the  owner  of  the  property,  but,  upon  the 
contrary,  was  vested  at  most  with  a  right  to  its  possession 
for  the  purpose  of  making  disposition  of  the  same  by  sale 
"at  fair  and  reasonable  prices"  only,  and  to  this  end  the 
appellant  expressly  agreed  to  devote  "  the  best  of  his  skill 
and  ability."  The  proceeds  of  any  sale  thus  made  would 
not  become  the  property''  of  the  appellant,  but  he  would  hold 

Vol.  XLVI  li 
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it  in  trust,  or  as  an  assignee,  for  distribution,  according  to 
the  terms  of  the  instrument  creating  the  trust.  This  instru- 
ment, or  the  instruments,  contained  no  provision  for  the 
disposition  of  a  surplus,  should  any  remain  after  the  claims 
of  the  creditors  named  were  satisfied,  but  the  law  would 
imply  that  such  surplus,  if  any  existed,  was  to  be  returned 
to  Bowman.  Cross  v.  Bryant,  2  Scam.  36  ;  Am.  and  Eng. 
Ency.  of  Law,  Vol.  1,  page  8G0,  note  4,  and  page  801,  note 
1.  The  evidence,  therefore,  did  not  sustain  the  appellant's 
claim  that  he  was  the  owner  of  the  property,  and  that  issue 
was  properly  decided  against  him.  The  aj)pellant,  by  his 
pleading,  disavowed  a  trust  capacity  and  asserted  individual 
and  exclusive  ownership  of  the  property,  and  the  truth  of 
this  assertion  was,  under  the  pleadings,  the  only  real  matter 
in  controversy.  The  Circuit  Court  regarded  the  transaction 
between  Bowman  and  the  appellant  as  an  assignment  for 
the  benefit  of  creditors,  and  as  such,  fraudulent  in  law,  be- 
cause it  attempted  to  secure  to  the  claims  of  certain  cred- 
itors a  preference  over  tlie  claim  of  others.  Appellant's 
counsel  argue  that  if  that  view  is  correct  the  only  remedy 
of  contesting  creditors  is  by  a  bill  in  chancery  or  an  appli- 
cation in  the  County  Court  for  process  against  the  apj^Uant 
requiring  him  to  proceed  under  the  statute  as  in  cases  of 
voluntary  assignments  by  insolvent  debtors,  and  that  if  the 
appellant  holds  as  an  assignee  under  the  statute  the  prop- 
erty of  the  goods  in  question  and  a  right  to  their  possession 
vested  in  him  as  assignee,  he  ought  to  have  recovered. 

As  to  this,  it  is  suificient  to  say  that  appellant  asserted  by 
his  pleading  sole  individual  ownership  of  the  property 
which  was  in  effect  a  denial  and  repudiation  of  the  exist- 
ence of  a  trust  or  that  he  held  as  assignee.  He  sought  to 
recover  in  the  Circuit  Court  as  the  individual  owner  of  the 
property  and  pro})erly  failed.  A  judgment  in  his  favor 
upon  the  issues  as  made  by  him  would  have  conclusively 
established  his  individual  ownership  of  the  property.  Black 
on  Judgment,  Sec.  671.  He  sought  such  advantage  and 
failed,  and  can  not  be  allowed  to  shift  his  ground  in  the 
Appellate  Court,  and  ask  a  reversal  of  the  judgment  on 
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the  theory  that  though  not  the  owner  he  is  entitled  to  the 
possession  as  assignee  or  holder  of  a  lien.  Hudson  v.  Swain, 
83  N.  Y.  652;  Cobbey  on  Keplevin,  Sec.  601. 

If  he  is  so  entitled  he  may  take  such  steps  as  may  be 
lawful  to  assert  such  rights.  No  question  of  that  kind 
arises  upon  this  record. 

The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 


Ann  E.  Tillson  et  al. 

V. 

Patience  E.  Ward. 

Administration—Petition  for  Appointment  of  Administrator  de 
Bonis  Non — IHscovery  of  Assets  by  Creditor  of  Insolvent  Estate — Delay 
of  Creditor — Whether  Claiiii  Barred — Explanation  of  Delay, 

1.  Where  it  appears  that  a  person  owned  land  at  the  time  of  his  death 
which  was  not  inventoried  or  accounted  for,  such  fact  calls  for  the  grant 
of  letters  of  administration  upon  the  petition  of  a  creditor  of  the  de- 
ceased, the  estate  having  been  insolvent,  provided  the  petitioner  is  other- 
wise entitled  to  relief. 

2.  A  creditor  of  a  deceased  person  will  be  considered  to  have  waived 
his  lien  upon  property  descended  if  he  does  not  pursue  his  remedy 
within  a  reasonable  time,  unless  the  delay  is  explained.  In  the  case  at 
bar  this  court  holds  that  the  delay  of  the  petitioner  was  sufficiently 
explained,  and  that  she  was  entitled  to  the  remedy  sought. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Adams  County ;  the 
Hon.  C.  J.  SooFiELD,  Judge,  presiding. 

Mr.  J.  F.  Carkott,  for  appellants. 

Messrs.  Berry  &  Epler,  for  appellee. 

M)t.  Justice  Boogs.    This  was  a  petition  of  the  appellee 
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to  the  County  Court  of  Adams  County  asking  for  the  a]> 
])ointment  of  an  administrator  de  honis  non  of  the  estate  of 
John  Wood,  Sr.,  deceased.  The  County  Court  refused  to 
grant  the  prayer  of  the  petition,  and  the  appellee  appealed 
to  the  Circuit  Court,  in  which  latter  court,  upon  a  hearing, 
an  order  and  judgment  was  rendered  reversing  the  order  of 
the  County  Court  and  ordering  that  the  prayer  of  the  peti- 
tion be  granted.  The  heii's  at  law  of  John  Wood,  Sr.,  a|)- 
peal  from  the  judgment  and  order  of  the  Circuit  Court  to 
this  court. 

It  appears  from  the  testimony  that  John  Wood,  Sr.,  died 
June  4,  1880,  intestate,  and  that  letters  of  administration 
upon  his  estate  were  granted  July  10,  1880,  to  Mar^'-  A. 
Wood,  his  widow,  also  now  deceased.  Appraisers  were 
appointed  and  the  award  to  the  widow  estinuited  and  fixed 
at  $2,650.  On  the  9th  of  October,  18S2,  the  administratrix 
filed  her  first  and  only  inventory,  in  which  it  is  stated  that 
the  deceased  left  no  real  estate.  The  amount  of  the  wid- 
ow's award  exceeded  all  the  estate  inventoried  or  in  any 
way  accounted  for,  and  on  the  18th  day  of  December,  1882, 
the  County  Court  entered  an  order  vesting  all  the  inven- 
toried and  appraised  property  in  the  widow  in  part  satisfac- 
tion of  her  award  and  discliarging  the  administratrix  from 
further  duty  in  or  about  the  estate.  The  deceased  was  in- 
debted to  the  appellee  but  she  did  not  probate  her  claim 
against  th§  estate.  The  petition  avers  that  the  deceased 
owned  property,  real  and  pei*sonal,  which  was  not  inven- 
toried or  appraised,  and  the  prayer  is  that  an  administrator 
be  appointed  and  such  assets  administered  u])on.  It  appears 
from  the  evidence  without  contradiction  that  the  deceased 
died  seized  of  tlie  title  to  a  small  tract  of  land  containing 
about  four  and  sixty-five  hundredths  acres,  and  appellee 
claims  that  the  estate  has  other  assets  consisting  of  certain 
sums  of  money  to  be  paid  by  the  City  of  Quincy  out  of  the 
proceeds  of  tlie  sale  of  lots  in  Woodland  Cemetery  under  an 
airreement  between  the  citv  and  the  deceased.  Whether 
such  moneys  constitute  assets  of  the  estate  or  are  the  proj)- 
erty  of  the  heirs  of  the  deceased,  was  the  subject  of  much 


TuiuD  District — November  Term,  1891.     181 

TUlson  V.  Ward. 

-  ■ — f 

contention  in  the  court  below  and  is  argued  with  some 
elaboration  in  the  briefs  of  counsel  in  this  court.  A  deter- 
mination of  this  controversy  is  not,  we  think,  necessary  to 
the  proper  disposition  of  the  case.  The  inquiry  as  to  the 
title  and  ownership  of  property  in  this  proceeding  is  entered 
into  merely  for  the  purpose  of  ascertaining  if  assets  of  the 
estate  were  undiscovered  while  administration  was  pending. 
The  investigation  has  developed  the  fact  that  the  deceased 
owned  a  tract  of  land  which  was  not  inventoried  or  ac- 
counted for  by  his  administratrix.  This  calls  for  a  grant  of 
lettere  of  administration  as  asked  for  if  the  petitioner  is 
otherwise  entitled  to  such  relief,  and  it  is  wholly  unimpor- 
tant whether  the  claim  of  the  estate  to  other  assets  is  good 
or  not.  The  title  to  real  or  personal  property  can  not  be 
adjudicated  in  a  proceeding  such  as  this,  but  if  it  appears 
upon  the  hearing  of  such  application  that  the  deceased  had 
an  apparently  well  grounded  right  to  property,  real  or  per- 
sonal, the  proper  course  is  to  grant  administration  if  it  oth- 
erwise ought  to  be  granted,  and  invest  an  administrator 
with  power  to  institute  appropriate  proceedings  to  legally 
test  such  claims.  It  is  urged  by  the  appellants  that  admin- 
istration should  not  be  granted  because  of  the  failure  of  the 
petitioner  to  file  her  claim  against  the  estate  while  it  was 
open,  and  for  so  many  years  after  the  discharge  of  the  ad- 
ministratrix. The  delay  in  this  respect  it  is  insisted  is  a 
waiver  of  the  claim,  and  that  the  right  to  pursue'  a  remedy 
in  this  way  is  barred  by  the  lapse  of  time.  The  rule  appli- 
cable in  such  state  of  case  is,  we  think,  well  stated  in  Keed 
V.  Colby,  89  111.  lOi,  where  it  is  said :  "  A  creditor  will  be 
considered  to  have  waived  his  lien  upon  property  descended 
if  he  does  not  pursue  his  remedy  in  a  reasonable  time,  and 
although  there  is  no  express  statute  of  limitation  of  the 
time  within  which  such  lien  mav  be  enforced,  that  where 
the  delay  of  the  creditor  is  vnexj}latned,  the  period  of  seven 
yea.rs  from  the  death  of  the  intestate  may  properly  be 
adopted." 

This  doctrine  was  first  announced  in  McCoy  v.  Morrow, 
18  111.  619j  where  it  is  intimated  that  a  bar  would  be  de- 
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clared  unless  special  circumstances  appear  explaining  and 
justifying  the  delay.  In  Eosenthal  v.  Renick,  44  111.  202, 
it  is  held  that  whether  a  creditor  has  waived  his  lien  upon 
the  property  of  an  intestate  by  delay  must  be  determined 
largely  by  the  circumstances  of  each  case,  and  that  the 
delay  may  be  explained  and  justified  by  special  circum- 
stances. To  the  like  effect,  Bishop  v.  O'Conner,  69  111.  431. 
If  the  delay  is  explained  and  justified,  a  claim,  though  not 
presented  within  two  years  from  the  grant  of  the  letters  of 
administration,  may  still  be  exhibited  against  the  estate  and 
allowed  as  against  assets  not  inventoried  or  accounted  for 
if  the  claim  is  so  exhibited  before  it  is  barred  by  the  general 
limitation  laws.  Blanchard  v.  Williamson,  70  111.  647. 
The  only  question  then  remaining  to  be  determined  is 
whether  the  delay  of  the  appellee  in  pursuing  her  remedy 
in  this  case  is  sufficiently  explained. 

It  is  seen  from  the  records  of  the  County  Court  that  the 
assets  of  the  estate  as  inventoried  and  accounted  for  were 
insufficient  to  discharge  the  award  of  the  widow,  and  it  a|> 
pears  from  the  evidence  that  the  fact  that  the  deceased  held 
title  to  the  tract  of  land  was  unknown  to  the  appellee  until 
1887,  and  it  was  also,  we  think,  unknown  to  appellants.  It 
is  a  small  tract  inclosed  with  the  cemetery  grounds,  and 
was  supposed  to  be  a  part  thereof,  and  that  the  title  to  it 
rested  in  the  city,  as  is  true  of  the  remainder  of  the  land  in 
the  same  inclosure.  Ko  third  person  has  obtained  any 
right  or  interest  in  it,  nor  have  the  heirs  made  any  im- 
provements upon  it.  !No  injustice  can  be  done  by  appro- 
priating it  to  the  payment  of  the  debt  due  the  petitioner. 
To  our  mind  these  facts  satisfactorily  explain  the  delay  and 
justify  the  decree  and  order  of  the  Circuit  Court.  It  is 
true  that  knowledge  of  the  ownership  of  the  land  by  the 
deceased  came  to  the  appellee  in  August,  1887,  and  that  this 
petition  was  not  exhibited  until  nearly  two  years  afterward, 
but  it  is  further  true  that  in  September,  1887,  the  appellee 
sought  in  good  faith  to  subject  the  property  to  the  pay- 
ment of  her  claim  but  mistook  her  remedy,  as  this  court 
held  in  Ward  v.  Wood,  32  lU.  App.  289. 
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The  opinion  in  that  case  was  filed  December  3,  1889,  and 
was  promptly  followed  by  the  institution  of  the  proceedings 
now  under  consideration.  The  order  and  judgment  of  the 
Circuit  Court  was,  we  think,  correct  and  just,  and  is 
affirmed. 

Judgment  affirmed. 


C.  W.  Andrews 
Ora  J.  Butler. 


Negotiable  Ivstruments — Note — Action  Against  Indorser — Waiver  of 
Right  to  Deny  Indorsement — Insolvency  of  Maker — Sufficient  Evi- 
dence of 

1.  In  an  action  on  a  promissory  note  by  the  holder  against  the 
indorser,  where  the  defendant  denied  the  indoreement,  it  is  heldf  that 
the  action  of  the  defendant,  after  he  had  been  informed  of  the  fact  of 
the  indorsement  made  by  his  alleged  agent,  was  such  as  to  estop  liim 
from  denying  the  indorsement,  in  an  action  by  a  bona  fide  holder. 

2.  The  insolvency  of  the  maker  having  been  apparently  tacitly 
admitted  in  the  trial  court,  held^  that  the  record  contained  enough  evi- 
dence on  that  point  to  sustain  a  verdict  against  the  indorser. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon-  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  Henry  &  Gwinn,  for  appellant. 

Mr.  Charles  W.  Bliss,  for  appellee. 

Mr.  Justice  Wall.  This  was  a  suit  by  Butler  against 
Andrews  to  recover  the  amount  due  upon  a  note  made  by 
one  AVilliams  to  Andrews  and  by  the  latter  indorsed,  as 
alleged.  The  case  was  tried  by  the  court  without  a  jury 
by  consent.    The  finding  was  for  the  plaintiff  and  judgment 
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passed  accordingly  for  f$54.40.  The  defendant  denied  the 
indoreement,  and  the  first  question  is  upon  the  issue  thus 
made. 

It  appears  the  indorsement  was  actually  written  by 
one  Hicks,  who  was  the  agent  of  Andrews  for  collecting 
notes  and  claims  due  him.  It  may  be  admitted  that  Ilicks 
had  no  specific  authority  to  make  this  indoreement.  yet  we 
are  inclined  to  think  that  Andrews  by  his  conduct  after 
learning  of  the  indoi'sement  has  estopped  himself  from 
making  the  defense.  He  insisted  that  the  indorsement 
should  have  been  Avithout  recourse,  and  after  hearing  that 
it  had  been  indorsed  with  recourse  he  went  to  the  holder  of 
the  paper  and  had  some  conversation  with  him  in  which  it 
appears  it  was-admitted  a  mistake  had  been  made  and  there 
was  something  said  about  correcting  it,  but  it  was  not  done, 
and  the  note  in  this  condition  was  permitted  to  ren>ain  in 
the  hands  of  the  purchaser,  Avho  soon  after  traded  it  to 
another,  and  he  in  turn  traded  it  to  Butler.  Butler  bought 
on  the  strength  of  Andrews'  indorsement,  knowing  the 
maker  was  not  good,  and  gave  value  for  it  in  trade.  An- 
drews by  his  own  act,  after  he  knew  the  character  of  the 
indorsement,  suffered  the  note  to  remain  in  that  condition 
until  it  passed  to  a  hona  fide  holder  He  should  not  be 
allowed  to  deny  the  indorsement. 

It  is  urged  also  there  is  no  proof  that  the  maker  of  the 
note  was  insolvent  and  that  a  suit  against  him  would  be 
unavailing.  Evidently  this  point  was  conceded  in  the  trial 
below.  It  was  tacitly  admitted  all  the  wav  throu^^h  that 
"Williams  was  insolvent,  and  Butler  so  expi*essly  testified, 
but  as  he  spoke  in  the  present  tense,  it  is  insisted  that  it  was 
thereby  merely  proved  it  was  so  at  the  time  the  testimony 
was  delivered,  but  he  testified  also  he  knew  when  he  traded 
for  the  note  that  Williams  was  not  good  and  that  he  took 
it  on  the  strenofth  of  the  indorsement.  In  all  the  testimony 
it  is  clearly  implied  that  the  note  Avas  worthless  but  for  the 
indorsement;  no  less  is  tliis  so  in  the  testimony  of  Amlrews 
himself.  Had  there  been  any  purpose  to  contest  this  point 
in  the  trial  court,  the  proof  would  have  been  quite  different. 
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We  have  no  doubt  it  was  not  disputed  that  a  suit  against 
the  maker  would  have  been  unavailing.     The  proof  con- 
tained in  the  record  should  suffice  in  the  absence  of  anv- 
thing  to  the  contrary. 
The  judgment  will  be  affirmed. 

Judgment  affirvud. 


Phillip  Ritchey 

V. 

The  City  Corporate  of  Canton. 

Burial  Grounds — Regulation  of  Burials — Power  of  City  Council — 
Rights  of  Private  Owners  of  Cemetery^  Lots. 

Where  a  private  person  purchases  from  a  cemetery  corporation  a  lot 
in  its  cemetery,  and  subsequent  to  such  purchase  tlie  company  transfers 
all  its  cemetery  property  to  the  city  in  which  it  is  situated,  and  after  the 
conveyance  to  the  city  an  ordinance  is  passed  providing  that  no  grave 
shall  be  dug  in  the  cemetery  except  by  permission  and  under  the  direc- 
tion of  the  city  sexton,  held,  tliat  the  city  could  not  by  such  ordinance 
deprive  the  above  named  private  purcliaser  of  the  right  to  dig  a  grave, 
or  hire  one  dug  by  whom  he  pleased,  in  liis  lot,  provided  such  digging 
was  done  in  a  safe  and  proper  manner. 

[Opinion  filed  April  11,  1892.] 

Appkal  from  the  Circuit  Court  of  Fulton  County;  the 
lion.  Jeff.  Orr,  Judge,  presiding. 

Messrs.  Grant  &  Chiperfield,  for  appellant. 

Mr.  p.  Abbott,  for  appellee. 

Mr.  Justice  Boaos.  On  the  21st  day  of  August,  1881, 
Mrs.  Almeda  Kush,  by  deed  from  the  Canton  Cemetery 
Company,  became  seized  in  fee  sim})le  of  the  title  to  a  cer- 
tain lot  in  said  cemetery.     In  February,  1882,  the  Canton 
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Cemetery  Company  conveyed  all  tJie  cemetery  pro[)erty  by 
it  still  owned  to  the  city  of  Canton  in  trust  for  burial  pur- 
poses. Section  7  of  an  ordinance  of  the  city,  duly  passed 
after  the  conveyance  of  the  cemetery  to  the  city,  provides 
that  no  grave  shall  be  made  in  the  cemetery  except  by  per- 
mission and  under  the  direction  of  the  "sexton  appoint<3d  by 
the  city;  and  section  8  of  the  same  ordinance  provides 
for  the  punishment  of  any  one  violating  these  pro\isions  by 
the  imposition  of  a  fine  of  not  more  than  $200.  After  the 
passage  of  this  ordinance  Mrs.  Eush  requested  the  appellant 
to  go  upon  her  lot  and  dig  a  grave  for  the  burial  of  her 
daughter,  which  the  apj^ellant  did  Avithout  permission  of  the 
city  sexton,  and,  in  fact,  against  the  will  of  the  sexton, 
who  claimed  the  right  to  dig  the  grave.  It  is  stipulated 
by  the  parties  that  the  appellant  w^as  and  is  a  competent 
grave  digger,  aniit  is  not  contended  that  in  preparing  the 
grave  he  violated  any  of  the  provisions  or  failed  to  observe 
any  of  the  requirements  of  the  ordinances  of  the  city, 
relating  to  the  cemetery,  except  the  seventh  section  of  the 
ordinance,  which  prohibits  the  digging  of  a  grave  in  the 
cemetery  unless  by  permission  or  under  the  direction  of  the 
sexton.  The  appellant,  upon  a  charge  that  he  had  thus  vio- 
lated the  seventh  section  of  the  ordinance  in  question,  was, 
upon  an  agreed  state  of  facts,  in  the  Circuit  Court  of  Fulton 
County,  tried  by  the  court  without  a  jury,  and  adjudged 
guilty,  and  a  fine  of  one  dollar  and  costs  assessed  against 
him.     From  that  judgment  he  prosecutes  this  appeal. 

It  is  a  fact  conceded  by  the  stipulation  of  the  parties  that 
Mi*s.  Almeda  Rush  was  the  owner  in  fee  simple  of  the  lot 
in  question  before  the  appellee  became  possessed  of  any 
interest  whatever  in  the  cemetery  grounds.  The  lot  is,  how- 
ever, within  the  limits  of  the  city,  and  her  use  of  it,  though 
she  held  by  title  in  fee  simple,  is  subject  to  the  exercise  on 
the  part  of  the  city  of  that  inherent  and  plenary  ]X)wer  rest- 
ing in  the  State,  and  by  the  State  delegated  to  the  city,  to 
prohibit  all  things  hurtful  to  the  comfort,  safety  and  wel- 
fare of  the  inhabitants  of  the  city.  Subject  to  the  exercise 
of  this  power,  we  are,  under  the  stipulation,  to  recognize  as 
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existing  in  her  all  the  rights  that  flow  to  and  vest  in  the 
owner  of  real  property  devoted  to  the  purpose  of  the  burial 
of  the  dead,  in  no  wise  diminished  by  the  acquisition  by  the 
city  of  the  title  in  trust  to  the  other  portion  of  the  cemetery 
grounds.  The  power  of  the  city  to  regulate  by  ordinance 
the  use  and  the  manner  of  use  of  the  burial  lots  by  persons 
purchasing  from  the  city  after  the  adoption  of  such  ordi- 
nance does  not  apply  to  her  lot,  except  to  the  extent  that 
the  provisions  of  the  ordinance  are  directed  to  the  protection 
of  the  health,  comfort,  safety  and  welfare  of  the  public. 
The  lot  is  her  property,  with  all  the  title  and  rights  of  fee 
simple  ownership  of  cemetery  lots  located  within  the  limits 
of  a  city.  One  of  these  rights  is  the  privilege  of  interring 
therein  the  bodies  of  her  dead  by  her  own  hand,  if  she  likes, 
or  by  the  hand  of  such  sympathetic  neighbors  or  friends  as 
may  volunteer  their  service,  or  by  whom  she  may  employ 
for  that  purpose.  The  city  may  by  ordinance  establish 
such  regulations  concerning  the  manner  of  digging  the 
grave,  its  depth,  etc.,  and  the  interment,  as  are  reasonable 
in  their  character  and  necessary  for  the  protection  of  the 
public  health  and  welfare,  and  she  or  those  who  make  the 
grave  for  her  must  conform  to  such  regulations.  Her  right, 
however,  to  make  a  grave  in  her  own  lot  and  inter  therein 
the  body  of  her  deceased  daughter  can  not,  by  ordinance,  be 
made  dej)endent  upon  the  permission  of  the  city  sexton,  nor 
can  he  claim  by  virtue  of  the  ordinance  exclusive  right  to 
make  the  grave  for  her,  even  for  reasonable  compensation. 
The  appellant  was  acting  at  the  request  of  Mrs.  Eush,  and 
as  she  might  lawfully  do  by  another  that  which  she  might 
lawfully  do  herself,  he  can  not  be  held  amenable  to  an  ordi- 
nance that  was  not  effective  as  to  her. 

It  is  to  be  understood  that  what  is  here  said  is  applicable 
to  the  case  at  bar,  which  is  different  in  principle  from  a 
case  between  the  city  and  a  person  who  purchased  a  burial 
lot  or  burial  rights  in  a  lot  from  the  city  after  the  passage 
of  the  ordinance.  The  judgment  of  the  Circuit  Court,  for 
the  reasons  given,  must  be  reversed.* 

Judgment  reversed. 
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SrEPHEN  A.  Watson 

V. 

John  N.  Ross. 

Injunctions— Tlie  Carrying  on  Certain  Business — Oppression  in  Ob- 
taining Contract — SuJJlciencjf  of  Evidence — Partnership, 

■ 

Where  one  of  two  partners  engaged  in  the  business  of  pliotography, 
sold  out  to  the  other,  and  agreed  in  the  contract  of  sale  that  he  would 
not  enter  into  the  same  business  in  the  city  where  they  were  located, 
but,  contrary  to  such  agreement,  did  enter  into  the  same  biLsiness,  held, 
that  an  injunction  would  issue  to  restrain  him  from  carrying  on  such 
business,  the  defense  that  the  contract  was  obtained  by  unduly  oppresss- 
ive  measures  being  unsustained  by  the  evidence. 

[Opinion  filed  April  11,  1892.] 

In  error  to  the  Circuit  Court  of  Vermilion  County;  the 
lion.  F.  M.  Wright,  Juilge,  presiding. 

Messrs.  Lawrence  &  Lawrence,  for  plaintiff  in  error. 

Messrs.  G.  W.  Salmans  and  W.  J.  Calhoun,  for  defend- 
ant in  error. 

Mr.  Justice  Wall.  This  was  a  bill  in  chancery  to  re- 
strain  the  defendant  therein,  Ste])hen  A.  Watson,  from 
carrying  on  the  business  of  photography  within  the  city  of 
Danville.  It  was  alleged  that  on  the  Oth'of  February,  1891, 
he  ent(M*od  into  a  written  agreement  Avith  the  comi)lainant 
in  the  bill,  John  N.  Ross,  by  which  he  sold  to  said  Ross  all 
his  interest  in  the  photogra])hic  business  which  he  and  said 
Ross  had  tlieretofore  conducted  in  partnersliip  in  said  city, 
including  all  the  stock,  tools,  materials,  etc.,  and  the  good 
will  of  the  business,  and  agreed  that  he  would  not  directly 
or  indirectly  enter  into  that  line  of  business  in  said  city 
while  said  Ross  was  so  engaged.     This  was  in  consideration 
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of  $1,550,  which  was  to  be  partly  paid  by  taking  up  certain 
notes  of  the  said  Watson,  and  the  balance  in  cash.  Pay- 
ment was  made  accordingly.  Other  conditions  and  terms 
of  the  agreement  need  not  be  stated.  Shortly  after  the 
trade  was  completed  the  defendant,  Watson,  went  into  the 
business  again  on  the  same  street  and  but  a  short  distance 
from  the  old  stand.  The  defendant  answered  the.  bill,  and 
upon  a  final  hearing  a  decree  was  entered  as  prayed.  The 
record  is  brought  here  by  writ  of  error. 

The  point  chiefly  urged  upon  us  is  that  the  contract  was 
unfairlj^,  wrongfully  and  oppressively  obtained,  and  that 
therefore  the  complainant  had  no  standing  \xv  a  court  of 
equity  to  ask  the  relief  which  was  granted.  It  is  argued 
that  undue,  advantaofe  was  taken  of  the  defendant's  finan- 
cial  condition  and  that  the  complainant  threatened  by  legal 
proceedings  to  close  up  the  business  and  place  the  partner- 
ship affairs  in  the  hai;ids  of  a  receiver,  unless  the  defendant 
would  sign  the  contract.  We  think  tliere  is  nothing  very 
substantial  in  this  position.  It  is  true  the  parties  disagreed 
and  that  they  quarreled  considerably  about  the  manage- 
ment of  the  business ;  that  they  became  somewhat  embit- 
tered, and  that  a  good  deal  of  heated  discussion  occurred, 
but  it  is  apparent  that  the  defendant  did  his  full  share  in 
this  respect.  It  would  seem  from  the  evidence  that  he  was 
very  much  inclined  to  insist  upon  his  own  views  regardless 
of  the  wishes  of  his  partner.  He  became  angry  when  com- 
plainant declined  to  assist  him  in  reference  to  a  personal 
liabilitv  of  $200,  in  no  wav  connected  with  the  firm  busi- 
ness,  and  because  of  this  refusal  he  made  the  suggestion 
that  they  should  separate.  Negotiations  then  began  look- 
ing to  that  end,  resulting  in  the  making  of  the  contract  in 
question. 

We  do  not  find  it  necessary  to  state  the  evidence  in  gen- 
eral or  in  detail  as  to  the  discussions  that  took  place  before 
the  result  was  reached ;  but  it  is  sufficient  to  sav  that  we 
think  the  defendant  deliboratel)^  signed  the  contract,  fully 
understanding  all  its  terms  and  provisions,  and  that  there 
is  no  real  support  for  the  charge  that  fraud,  duress  or  op- 
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pression  was  used  to  obtain  his  signature.  It  appears  also 
that  he  deliberately  violated  the  contract,  and  not  only  set 
up  another  business  in  opposition  to  complainant,  but  that 
he  induced  some  of  complainant's  most  useful  employes  to 
go  with  him.  Having  been  paid  for  an  agreement  not  to 
do  this,  he  can  not  be  heard  to  complain  when  it  is  sought 
to  specifically  enforce  the  contract.  It  is  alleged  and 
proved  that  he  is  insolvent,  and  though  it  appears  that  a 
suit  at  law  was  brought  and  is  still  pending  for  damages 
for  the  breach  of  contract,  the  jurisdiction  of  a  court  of 
equity  is  clear  enough,  not  on  the  ground  of  insolvency 
merely,  but  upon  the  general  doctrine  applicable  in  such 
cases. 

It  is  urged  that  the  complainant  failed  to  meet  fully  his 
obligations  contained  in  the  contract  to  pay  partnership 
and  other  liabilities,  and  that  the  defendant  had  been 
harassed  by  suits  in  reference  thereto.  We  think  there  is 
nothing  tenable  in  this  objection,  and  in  fact,  as  already 
observed,  the  only  real  point  that  is  urged  with  much  force 
or  confidence  is,  that  under  all  the  circumstances  it  is 
inequitable  to  afford  the  desired  relief.  Our  attention  is 
called  to  the  evidence  tending  to  show  an  oppressive  and 
unjust  purpose  on  the  part  of  complainant,  and  that  the 
contra^".t  was  the  product  of  fraud  and  unfair  dealing. 
There  is  more  or  less  conflict  as  to  the  conduct  of  the  part- 
ners during  the  negotiations  after  their  disagreement  began 
and  before  the  dissolution  was  effected.  This  testimony 
was  nearlv  all  oral,  and  in  view  of  that  fact  it  must  be  ad- 
mitted  that  the  trial  court  had  the  bettet  opportunity  to 
reach  a  correct  conclusion. 

Upon  the  whole  we  find  no  .occasion  to  disturb  the  de- 
cree and  it  will  therefore  be  affirmed. 

Decree  affirmed. 
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James  W.  Tufts 

V. 

Susan  Johnson.        / 

Sales — Vendor^s  Lien — Sale  of  Propert^f  by  Vendee — Whether  Ven- 
dee's Purchaser  Chargeable  with  Knowledge  of  Lien — Agency — Instruc- 
tions. 

r 

1.  In  an  action  of  replevin  brought  by  a  vendor  to  recover  certain 
property  on  which  he  claimed  a  lien,  where  such  property  had  been  sold 
by  the  vendee  to  a  third  party,  held,  that  the  evidence  was  not  sufficient 
to  establish  that  a  certain  individual,  who  had  knowledge  of  the  lien, 
acted  in  the  transaction  as  the  agent  of  the  defendant  in  making  the 
purchase  of  the  property  from  the  first  vendee,  so  as  to  cliarge  the 
defendant  with  notice  of  the  lien. 

2.  Certain  modifications  of  instructions  by  the  court  on  the  question 
of  agency  /te?d,  to  have  been  correct. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  CREionTON,  Judge,  presiding. 

Messrs.  Orendorff  &  Patton,  for  appellant. 

Messrs.  John  C.  Snigg  and  Pa  timers  &  Shutt,  for  appel- 
lee. 

Mr.  Justice  Wall.  This  was  an  action  of  replevin 
for  a  soda  fountain  upon  which  plaintiff  asserted  a  lien  as 
vendor  by  reason  of  a  written  agreement  with  the  vendee. 
There  was  no  chattel  mortgage  to  secure  the  claim.  The 
vendee,  The  Fleury  Medicine  Co.,  sold  its  stock,  including 
the  fountain,  to  defendant.  It  is  not  insisted  that  she  had 
any  personal  knowledge  of  the  lien  of  the  plaintiff,  l)ut  that 
she  is  chargeable  with  knowledge  thereof  possessed  by 
Frank  Fleury,  upon  the  ground  that  he  was  her  agent  in 
making  the  trade.     Fleury  was  really  the  agent  gf  the 
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Medicine  Co.;  but  as  he  was  the  brother  ot  the  defendant 
she  says  she  asked  his  opinion  as  to  the  vahie  of  the  stock. 
It  was  sought  by  the  plaintiff  to  show  that  he  was  her 
agent  in  making  the  purchase.  This  she  denied,  and  so  the 
main  question  was  as  to  tlie  alleged  agency.  He  was  the 
manan:infc  aijfcnt  of  the  Medicine  Co.  and  could  not  very 
well  have  been  her  agent  at  the  same  time.  We  think 
there  is  no  sufficient  ground  for  disturbing  the  judgment, 
which  was  for  the  defendant,  unless  there  appears  some 
error  in  the  matter  of  instructions. 

It  is  urffed  the  court  erred  in  modif v^insf  the  f oUowincj 
instruction : 

"  The  court  instructs  the  jury  that  any  knowledge  which 
a  person  has  when  he  is  performing  an  act  for  another  is 
binding  ui)()n  that  person,  even  though  the  party  was  at 
the  time  acting  for  the  other  party  to  the  purchase,"  and 
making  it  read  as  follows: 

'^  The  court  instructs  the  jury  that  any  knowledge  which 
a  person  has  when  he  is  performing  an  act  as  agent  for 
another  is  binding  upon  that  ])erson,  even  though  the  party 
was  at  the  time  acting  for  the  other  party  to  the  transaction." 

( )ther  instructions  were  modified  the  same  wa  v.  The  effect 
was  to  require  the  relation  of  agency  to  exist  in  order  to 
bind  the  defendant  by  the  knowledge  possessed  by  Frank 
Fleury.     We  think  there  was  no  error  in  this  respect. 

Nor  was  there  any  error  in  the  instruction  given  for  the 
defendant  as  follows : 

*'  The  court  instructs  the  jury  that  even  if  they  believe 
from  the  evidence  that  the  defendant  relied  upon  the  repre- 
sentation of  Frank  Fleury  as  to  the  value  of  the  property 
bought  by  her,  that  fact  alone  would  not  make  Frank 
Fleury  hor  agent  so  as  to  charge  her  with  notice  of  plaint- 
iff's rights  on  account  of  Fleury." 

The  princi])al  objection  urged  to  it  is,  that  it  singles  out  a 
certain  isolated  fact  upon  which  to  predicate  non-agency. 
We  think  rather  it  contains  a  concise  statement  of  the  posi- 
tion taken  bv  the  defendant.  According  to  her  theorvand 
versioM  of  the  matter,  she  did  no  more  than  was  here  stated, 
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to  wit,  rely  upon'Jiis  representation  of  the  value  of  the  stock. 
This  expression  summarizes  it  all  if  her  statement  is  cor- 
rect. 

We  find  nothing  in  the  record  to  require  a  reversal.    The 
judgment  will  be  affirmed. 

Judgment  affirmed. 


Armstrong  &  Co. 

V. 

M.  W.  Barrett. 


Prcuitice— Waiver  of  Assignments  of  Error — Trial  by  Court — Submis- 
sion of  Propositions  of  Law  Necessary,  When, 

1.  Where  assignments  of  error  question  the  action  of  the  court  in 
admitting  and  refusing  testimony,  but  the  briefs  and  argument  of  coun- 
sel do  not  mention  the  alleged  errors,  such  assignments  will  be  considered 
waived. 

2.  In  a  trial  by  the  court  without  a  jury,  where  no  propositions  of 
law  are  submitted  to  the  court,  and  rulings  on  the  admission  or  rejec- 
tion of  evidence  are  not  in  question,  the  only  question  before  tlie  Appel- 
late Court  is  whe  h  r  the  evidence  supports  the  finding  and  judgment, 
and  on  this  question  the  same  rules  govern  as  when  a  trial  is  had  before 
a  jury  ixpon  full  and  correct  instruction  as  to  the  law,  or  without  any 
instructions  asked  or  given. 

3.  Objections  to  the  pleadings  and  form  of  action  of  a  character  that 
could  have  been  obviated  in  the  trial  court,  had  they  been  ralBefl  there, 
can  not  be  raised  for  the  first  time  in  this  court. 

.  [Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Logan  County;  the 
Hon.  G.  W.  Herdman,  Judge,  presiding. 

Messrs.  Blinn  &  IIoblitt  and  K.  Humphrey,  for  appel- 
lants. 

Messrs.  Beach  &  Hodnett,  for  appellee. 
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Mb.  Justice  Boogs.  This  was  an  action  of  assumpsit 
brought  by  the  appellee  against  the  appellants  upon  a  decla- 
ration containing  only  the  common  counts.  The  cause,  by 
agreement  of  the  parties,  was  submitted  to  the  court  for 
trial  without  the  intervention  of  a  jury.  The  finding  and 
judgment  of  the  court  was  in  favor  of  the  appellee. 

The  bill  of  exceptions  sets  out  the  entire  evidence,  and 
does  not  show  the  ultimate  facts  found  by  the  court.  The 
first  and  second  assignments  of  error  question  the  action  of 
the  court  in  admitting  and  refusing  to  admit  evidence,  but 
the  briefs  and  arguments  of  counsel  for  appellants  do  not 
specify  or  mention  such  alleged  errors,  nor  is  complaint 
made  in  the  briefs  or  argument  of  any  ruling  of  the  court 
upon  the  admissibility  of  evidence.  This  is  a  waiver  of  the 
first  and  second  assignments  of  error.  Griffin  v.  Lamed 
111  m.  434 ;  Wabash  Kailway  Co.  v.  McDougal,  113  111.  GOs! 

"  No  written  propositions  to  be  held  as  law  in  the  decision 
was  presented  to  the  court,"  to  be  ruled  upon,  as  is  provided 
shall  be  done  by  the  forty-second  section  of  the  Practice  Act, 
when  it  is  desired  that  a  question  of  law  involved  in  the 
case  be  reviewed  by  this  court.  If  a  case  is  submitted  to 
the  court  for  trial,  and  it  is  feared  that  the  court  does  not 
fully  comprehend  the  law  governing  the  ease,  or  entertains 
erroneous  views  as  to  the  law,  written  propositions,  cor- 
rectly stating  the  law,  should  be  presented  to  the  court, 
upon  which  it  becomes  the  duty  of  the  court  to  pass,  and 
the  ruling  of  the  court  thus  made  may  be  preserved  and 
reviewed  by  an  Appellate  Court.  When  this  is  not  done, 
the  only  question  for  the  consideration  of  an  Appellate 
Court  upon  a  record  such  as  is  before  us  in  this  case  is, 
whether  the  evidence  supports  the  finding  and  judgment  of 
the  Circuit  Court,  and  in  determining  this  we  are  governed 
by  the  rules  that  apply  when  a  trial  is  had  before  a  jury 
upon  full  and  correct  instructions  as  to  the  law,  or  without 
instructions,  either  given  or  asked.  Tilbballs  v.  Lilly,  97  111. 
552;  Mutual  Aid  Assn.  v.  Hall,  118  111.  169;  Christy  v. 
Stafford,  123  111.  403.  In  such  case  it  is  assumed  that  no 
error  or  mistake  of  law  was  made,  and  that  if  the  verdict  is 
wrong,  the  wrong  is  one  of  fact  only.     Hobbs  v.  Furgeson's 
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Estate,  100  111.  232 ;  Field  v.  C.  &  E.  I.  R.  R.  Co.,  71  111.  458. 
And  in  determining  whether  there  is  error  of  fact,  the  finding 
of  the  court  has  the  force  and  effect  that  should  be  given  to 
the  finding  of  a  jury,  (Wood  v.  Price,  46  111.  435,)  and  is  to 
be  sustained,  unless  clearly  and  manifestly  against  the 
weight  of  the  evidence.  We  have  carefully  examined  the 
evidence  contained  in  the  record,  and  think  the  finding  of 
the  court  is  fully  sustained  hy  the  proof. 

The  facts  are  that  the  appellee  had  stored  with  the  appel- 
lants a  large  quantity  of  corn,  under  a  contract  that  the 
appellants  were  to  buy  the  corn  at  the  market  price  when- 
ever the  appeUee  chose  to  sell.  The  appellants  had 
storage  houses  at  Beason  and  at  Skelton,  and  the  appellee 
had  corn  in  storage  at  each  place.  He  claimed  that  he 
elected  to  sell  the  corn  on  the  7th  day  of  May,  1891,  at  the 
market  price,  which,  he  claims,  was  sixty-five  cents  per 
bushel  at  Beason,  and  sixty-three  cents  at  Skelton.  The 
appellants  claimed  that  the  appellee  elected  to  sell  them  the 
corn  on  the  2d  day  in  March,  1891,  at  and  for  the  market 
price  on  that  day,  which  was  fifty  cents  per  bushel,  and 
that  they  purchased  it  then  at  that  price.  On  the  2d  day 
of  March,  1891,  the  appellants  tendered  appellee  $4,727.90, 
which  they  claim  was  the  amount  due  for  the  com  at  fifty 
cents  per  bushel.  This  tender  appellants  kept  good  by 
depositing  the  amount  with  the  clerk  of  the  court,  and  they 
set  it  up  in  special  pleas  as  a  defense  against  costs  in  the 
case.  Thus  both  parties  were  claiming  a  sale  of  the  corn, 
and  the  only  controversy  was  as  to  the  time  of  the  sale 
and  the  price  to  be  paid.  We  are  not  warranted  in  saj^ing 
that4he  court  did  not  correctly  determine  that  controversy. 

The  objection  sought  to  be  presented  in  this  court  that  a 
recovery  can  not  be  had  upon  the  common  counts  alone, 
and  that  the  form  of  the  action  is  wrong,  and  other  objec- 
tions, are  all  of  a  character  which  could  have  been  obviated 
by  proof  or  amendment  of  the  pleading,  had  they  been 
raised  in  the  Circuit  Court.  They  were  not  there  raised, 
and  can  not  be  urged  for  the  first  time  in  this  court. 

We  think  the  judgment  right  upon  the  merits,  and  must 
be  affirmed.  Judgment  affirmed. 
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Stephen  Riggins 

V. 

The  People  of  the  State  of  Illinois  ex  eel.  Amy 

Carpenter. 

ft 

Bastardy — Testimony  of  Parties — Credibility  of-^Tiistruction  as  to 
Weight  of  Testimony. 

• 

It  is  not  true  that  the  oath  of  one  witness  is  entitled  to  as  much  weight 
as  that  of  another,  simply  because  both  are  deemed  credible  and  an 
instruction  to  that  effect  was  properly  refused. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Mason  County;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Wright,  Masters  &  Wright,  for  appellant. 

Messrs.  Brown  &  Pitman,  for  appellee. 

Mr.  Justice  Boggs.  This  is  an  appeal  from  a  judgment 
of  the  Circuit  Court  of  Mason  County  finding  the  appellant 
to  be  the  father  of  an  illegitimate  child  of  the  relatrix.  The 
appellant  admits  that  he  hful  intercourse  with  the  relatrix 
on  two  occasions,  but  he  stoutly  asseverates  that  the  last  of 
these  favors  was  granted  him  on  the  20th  day  of  June,  1890. 
The  child  was  not  born  within  a  period  of  gestation  begin- 
ning with  that  date.  The  relatrix  testified  to  two  acts  of 
sexual  intercourse  with  the  appellant,  one  in  July  and  the 
other  in  August,  either  of  which  would  be  within  the  ges- 
tatory  period.  This  was  the  question  of  fact  in  the  case. 
The  evidence  bearing  upon  it  was  conflicting,  and  there  is 
sufficient  in  the  proof  to  warrant  the  conclusion  reached  by 
the  jury.  The  judgment  must  therefore  stand  unless  error 
is  found  in  the  instructions  given  to  the  jury. 

The  only  complaint  in  this  respect  is  that  the  court  refused 
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upon  the  application  of  the  appellant  to  give  the  following 
instruction,  viz. : 

"  The  court  instructs  the  jury  that  the  law  allows  both  th« 
mother  and  the  party  charged  with  the  paternity  of  the 
bastard  child,  to  testify,  and  they  are  both  competent  wit- 
nesses, and  the  oath  of  one  is  entitled  to  as  much  weight  as 
the  other,  provided  5^ou  believe  they  are  equally  credible, 
and  it  is  your  province  to  weigh  all  the  evidence  and  give 
such  credit  to  any  and  all  the  witnesses  sworn  in  this  case 
as  you  believe  they  are  entitled  to." 

It  is  not  true  that  the  oath  of  one  witness  is  entitled  to  as 
much  weight  as  that  of  another,  simply  because  both  are 
deemed  credible.  One  may  be  corroborated  while  the  other 
may  fail  of  such  support,  or  the  memory  or  the  means  of 
knowledge  of  one  may  appear  to  the  jury  superior  to  that  of 
the  other.  There  are  so  many  considerations  affecting  the 
weight  of  the  testimony  of  credible  witnesses  that  the  court 
should  not  assume  to  control  the  jury  by  instructions  as  to 
the  comparative  value  of  their  testimony.  The  instruction 
was  properly  refused.  There  is  no  reason  why  we  should 
interfere  with  judgment  in  this  case. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  for  use,  etc., 

V. 

Charles  S.  Frost  et  al. 

PrincipaJ  and  Surety— Action  of  Debt  on  Sherijps  Bond — Payment  by 
Sheriff  to  Attorneys  of  Proceeds  of  Execution  Contrary  to  Plaintiff's 
Orders — Ratification  of  Sheriff's  Act. 

In  an  action  brought  on  a  sheriflTs  bond  to  recover  the  proceeds  of  an 
execution  which  had  been  paid  by  the  sheriff  to  the  plaintiff's  attorneys 
of  record,  contrary  to  the  express  direction  of  the  plaintiff,  as  was  al- 
leged, held,  upon  the  case  presented,  that  the  court  below  was  justified 
in  finding  that  the  act  of  the  sheriff  had  been  ratified  by  the  plaintiff,  and 
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that,  after  a  delay  of  five  years,  the  memory  of  the  plaintiff  was-at  fault 
in  recalling  her  directions  to  the  sheriff. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding. . 

Messrs.  Wise  &  Davis,  for  appellants. 

The  attorney  of  record  of  a  party  in  whose  favor  a  judg- 
ment is  rendered  has  full  authority  to  collect  the  money 
and  give  acquittance  therefor,  either  to  the  judgment  debtor 
or  the  sheriff;  but  if  the  attorney's  authority  is  revoked  and 
the  sheriff  after  notice  of  that  fact  pays  the  money  to  him, 
the  plaintiff  may  recover  the  same  of  the  sheriff.  Custer 
V.  Agnew,  83  111.  194. 

Ratification  requires  knowledge  of  the  facts  and  acquies- 
cence in  them.  The  facts  in  this  case  are  tliat  Mrs.  Kings- 
ton would  not  recognize  the  right  of  Hamilton  &  Slaten  to 
receive  the  money,  and  would  not  give  the  order  until  Sla- 
ten said  that  by  giving  it,  she  would  not  recognize  them  as 
her  attorneys  or  their  right  to  receive  the  money,  conse- 
quently no  acquiescence,  no  ratification. 

Mr.  0.  A.  Walker,  for  appellees. 

The  case  referred  to  in  83d  Illinois,  194,  by  appellant, 
fully  confirms  the  right  of  an  attorney  of  record,  for  the 
party  in  whose  favor  judgment  is  rendered,  to  collect  the 
money  and  give  acquittance  therefor  either  to  the  judgment 
debtor  or  the  sheriff,  deciding  in  that  case  that,  "  The  judg- 
ment creditor  undoubtedly  has  the  right  to  discharge  his  at- 
torneys at  any  time,  and  revoke  the  authority  to  collect." 
There  is  no  evidence  that  the  appellant  had  discharged  her 
attorneys  in  this  case,  unless  her  statement  that  she  notified 
her  brother  not  to  pay  the  money  to  any  one  but  herself,  is 
to  be  credited  and  construed  into  a  discharge  of  her  attor- 
nevs.  She  does  not  claim  that  she  notified  them  of  their 
discharge;  on  the  contrary,  she  suffered  and  permitted  them 
to  go  on  and  manage  the  case  after  the  date  that  she  claims 
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to  have  notified  her  brother  not  to  pay  the  monej'^  over  to  her 
attorney  or  any  one  else ;  she  claims  to  have  notified  him 
the  first  time  on  the  29th  dav  of  March,  1886.  The  execu- 
tion  was  issued  on  the  26th  day  of  April,  1886,  and  the  name 
of  the  firm  appears  on  that  execution  as  her  attorneys. 

We  think  from  all  the  circumstances  in  the  case,  her  fre- 
quent conversations  with  the  deputy  sheriff  and  Messrs. 
Hamilton  &  Slaten  after  the  money  had  been  collected  and 
paid  over  to  them,  in  no  one  of  which  does  she  claim  that 
she  had  told  them  that  she  had  given  the  notice  to  her 
brother  not  to  pay  the  money  over  to  any  one  but  herself, 
the  circumstances  under  which  she  held  these  conversations 
being  of  such  character  as  to  have  naturally  caused  her  to  do 
so,  is  very  strongly  against  her  statement  that  she  did  give 
such  notice. 

Messrs.  Hamilton  &  Slaten  having  collected  the  money, 
if  they  have  not  properly  applied  it,  Mrs.  Kingston's  right 
of  action  is  against  them,  and  not  the  sheriff's  bondsmen. 

It  was  a  question  of  fact  that  was  tried  by  the  court.  In 
the  case  of  Shelton^v.  O'Keilly,  32  111.  App.  640,  the 
court  say :  '*  Yet  it  is  a  rule  of  law  that,  by  a  verdict  of 
a  jury  upon  a  question  of  fact  alone  when  fairly  submitted, 
the  successful  party  obtains  certain  rights  which  are  recog- 
nized by  the  law;  and  that  such  verdict  must  stand,  although 
it  may  appear  to  be  against  the  weight  of  the  evidence,  un- 
less it  is  apjmrent,  upon  the  face  of  the  record,  that  the  jury 
were  actuated  by  passions  or  prejudice.  Under  the  appli- 
cation of  that  rule,  which  is  too  well  established  to  be  disre- 
garded, we  feel  constrained  to  affirm  the  judgment  below." 

The  judge  occupied  the  position  of  the  jury  in  this  case. 

Mb.  Justice  Wall.  This  was  debt  on  the  bond  of  Charles 
S.  Frost  as  sheriff.  The  alleged  breach  was  that  he  had 
collebted  certain  money  on  an  execution  in  favor  of  Kate  C. 
Kingston  and  had  failed  to  pay  the  same  to  her.  The 
money  was  in  fact  paid  to  the  attorneys  of  record  of  the 
plaintiff  except  the  sum  of  about  $63.50  which  the  sheriff 
retained  to  pay  a  fee  bill  for  that  amount  he  then  held 
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against  the  plaintiff.  The  payment  to  the  attorneys  was 
rightly  made  unless  it  was  done  contrary  to  the  express 
order  and  direction  of  the  plaintiff.  She  testified  that  she 
had  told  the  sheriff  to  pay  the  money  to  her  and  to  no  one 
else,  and  that  after  such  instruction  he  paid  it  to  the  attor- 
neys. This  testimony  of  hers  is  not  contradicted.  The 
sheriff  was  not  a  witness,  but  it  was  shown  that  about  a 
year  after  the  transaction  he  went  to  the  State  of  California, 
and  that  at  the  time  of  the  trial  his  residence  was  unknown 
to  the  sureties,  who  alone  were  defending  the  suit.  It  ajv 
pears  that  immediately  upon  the  receipt  of  the  money  the 
attorneys  notified  the  plaintiff  that  they  had  it  and  she 
went  to.  their  office  in  response  to  the  notice. 

They  explained  the  matter  to  her  and  stated  the  amount 
of  their  charges  for  fees  and  expenses  in  that  and  other 
suits  connected  with  it,  and  it  seemed  that  after  deducting 
this  bill  there  would  be  but  little  if  anything  coming  to  her. 
She  made  no  objection  whatever  except  to  the  fact  that  the 
sheriff,  who  was  her  brother,  had  retained  the  amount  of 
the  fee  bill,  and  said  she  would  not  stand  that,  but  would 
have  all  or  nothing.  She  then  left  the  office  and  had  no 
further  conference  with  the  attorneys  in  reference  to  the 
matter. 

About  a  month  later  she  gave  an  order  to  another  attor- 
ney, directed  to  these  attorneys,  for  the  sum  of  $50,  which 
they  paid.  Nearly  five  yeai*s  after  that  the  present  suit 
was  brought.  The  case  w^as  tried  by  the  court,  a  jury 
being  waived,  and  the  finding  was  for  the  defendants,  fol- 
lowed by  a  judgment  accordingly  against  the  plaintiff  for 
cost. 

Assuming  that  the  evidence  shows  an  express  order  by 
the  plaintiff  to  the  sheriff  which  would  revoke  the  prima 
facie  authority  of  the  attorneys  to  receive  tlie  money,  it  is 
contended  in  support  of  the  conclusion  reached  by  the  court 
that  there  was  a  ratification  of  the  sheriff's  action.  We  are 
inclined  to  agree  with  this  position.  It  is  urged  that  the 
payment  of  the  $50  should  not  be  regarded  as  a  ratification 
because  the  person  to  whom  it  was  payable  expressly  in- 
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formed  the  attorneys  it  was  not  to  be  so  considered.  We 
think  this  is  not  shown  by  the  evidence,  but  that  the  remark 
upon  which  this  assumption  rests  was  not  intended  to  be  so 
construed  and  that  it  probably  referred  to  another  matter. 
Such  a  view  was  quite  inconsistent  with  the  understanding 
the  attorneys  then  had  of  the  objection  and  the  only  objec- 
tion she  had  made  to  the  action  of  the  sheriff,  viz.,  that  he 
had  retained  the  amount  due  on  the  fee  bill. 

Considering  all  that  transpired,  the  relationship  of  the 
sheriff  and  the  plaintiff,  her  conversation  with  her  attor- 
neys, and  her  apparent  acquiescence  in  their  receiving  what 
they  had  received,  her  subsequent  action  in  drawing  the 
sum  of  $50,  and  her  long  delay  in  asserting  the  present  de- 
mand, we  are  of  opinion  there  wjis  enough  to  warrant  the 
court  in  holding  that  the  plaintiff  had  ratified  the  action  of 
the  sheriff.  This,  upon  the  assumption  that  the  present 
position  of  the  plaintiff  as  to  the  order  alleged  to  have 
been  given  the  sheriff,  was  well  founded.  "Whether  this  was 
so  or  not  rested  almost  wholly  if  not  entirely  upon  the 
plaintiff's  own  testimony,  and  much  would  depend  upon  the 
credit  to  be  given  to  her  statement.  The  court  may  have 
been  satisfied  that  after  so  long  a  time  her  memory  was 
probably  at  fault  as  to  the  alleged  instruction  to  the  sheriff. 
It  would  seem  that  if  she  was  then  conscious  that  her  direc- 
tions had  been  disregarded  she  would  immediately  have 
taken  the  necessary  step  to  enforce  her  rights  in  the  prem- 
ises, and  with  such  a  cause  of  action  as  now  asserted  she 
would  not  have  delayed  bringing  the  suit  for  nearly  five 

years.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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James  K.  Fagan 

V. 

Margaret  Fagan. 

Master  and  Servant — Action  for  Services — By  Woman  against 
Divorced  Husband — Evidence. 

In  an  action  for  services,  brought  by  a  woman  against  her  divorced 
husband,  where  the  defense  was  that  the  services  were  rendered  with- 
out request  from  the  defendant  and  gratuitously,  this  court  holds  that 
the  evidence  warranted  a  finding  by  the  jury  against  such  defense. 

[Opinion  filed  April  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County ;  the 
lion.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Scholes  &  Graham,  for  appellant. 

Mr.  Stephens  H.  Cummins,  for  appellee. 

Mb.  Justice  Boggs.  The  appellant  and  appellee,  formerly 
husband  and  wife,  were  divorced  in  October,  1889.  Prior 
thereto  appellant  had  been  living  away  from  their  home, 
but  soon  after  it  was  arranged  between  them  that  he,  with 
three  of  their  children,  should  occupy  the  old  home,  while 
appellee  and  two  other  of  their  children  should  live  in 
another  house  upon  the  same  premises.  In  February,  1890, 
appellee  went  to  appellant's  house,  and  remained  there, 
doing  cooking,  washing,  ironing,  etc.,  until  the  following 
September.  He  also  used  at  times  a  team  of  horses  belong- 
ing to  her.  She  instituted  this  action  before  a  justice  of  the 
peace  to  recover  for  her  services  and  use  of  her  team.  She 
obtained  a  judgment  before  the  justice,  and  also  in  the  Cir- 
cuit Court  of  Sangamon  County,  to  which  he  removed  the 
case  by  appeal.  He  now  brings  the  case  to  this  court  to 
reverse  the  judgment  of  the  Circuit  Court,  which  was  ren- 
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dered  upon  a  verdict  of  the  jury.  No  complaint  is  made 
of  the  instructions  given  to  the  jury,  or  otherwise  as  to  the 
ruling  of  the  court,  except  in  one  particular,  which  is  con- 
sidered and  disposed  of  in  the  opinion. 

The  position  of  the  appellant,  it  is  said  in  the  brief  of 
his  counsel,  is  that  he  did  not  desire  the  labor  or  service  of 
the  appellee,  but  that  it  was  forced  upon  him  and  rendered 
gratuitously,  and  therefore  she  has  no  right  of  recovery. 
Whether  the  services  were  offered  and  accepted  as  a  gratuity, 
and  therefore  not  convertible  into  a  debt,  or  whether  the 
circumstances  of  the  case  were  suiRcient  to  warrant  the 
inference  of  an  implied  promise  to  receive  and  pay  for  the 
service,  was  a  question  to  be  determined  by  the  jury  under 
proper  instructions.  The  instructions  were  properly  given, 
and  the  evidence,  in  our  judgment,  was  sufficient  to  justify 
the  conclusion  to  which  the  jury  arrived. 

The  appellee  was  allowed  to  testify  that  one  of  the  sons 
of  the  parties  told  her  his  father  had  sent  him  to  ask  her  to 
come  and  cook  supper  for  him  on  one  occasion.  This  is 
complained  of  as  an  error.  It  occurred  some  time  after  the 
appellee  had  been  doing  work  for  the  appellant,  and  he 
detailed  when  testifying  a  conversation  with  the  boy  about 
the  supper,  in  which  he  inquired  where  the  mother  was,  and 
from  which  the  boy  might  have  fairly  inferred  that  appel- 
lant wished  the  appellee  to  prepare  supper  for  the  family. 
S6e  testified  that  she  did  go  and  cook  supper,  and  that 
appellant  was  present  and  urged  her  to  stay  and  do  work 
about  the  house.  Upon  the  whole  evidence  we  think  it  was 
sufficiently  shown  that  the  son  was  acting  with  the  father's 
knowledge  and  consent,  and  that  the  appellant  was  not  prej- 
udiced by  the  objectionable  statement,  w^hich  was  objec- 
tionable only  because  heard  in  advance  of  other  proof  which 
would  have  made  it  admissible. 

The  merits  are  with  the  appellee,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
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Louisa  W.  H.  Oeiiler,  Executrix,  etc., 

V. 

Frank  W.  Schroeder,  Guardian,  etc. 

Practice — Necessity  of  Bill  of  Exceptions, 

Exceptions  to  the  rulings  and  judgment  of  a  court  can  only  be  made 
a  part  of  the  record  by  being  incorporated  in  a  bill  of  exceptions, 
signed  and  sealed  by  the  judge. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the 
Hon,  G.  W.  Herdman,  Judge,  presiding. 

Mr.  D.  D.  GooDELL,  for  appellant. 

Mr.  Thomas  F.  Ferns,  for  appellee. 

Mr.  Justice  Boggs.  This  case  came  into  the  Circuit  Court 
of  Jersey  County  by  appeal  from  the  order  and  judgment 
of  the  County  Court  of  that  county.  In  the  Circuit  Court 
it  was,  by  agreement  of  the  parties,  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury,  the  result  being 
adverse  to  the  appellant,  who,  by  this  appeal,  seeks  a 
reversal  of  the  judgment  and  order  of  the  Circuit  Court. 
No  bill  of  exceptions  is  on  file,  and  it  does  not  appear  that 
any  written  propositions  of  law  were  presented  to  the  court 
to  be  ruled  upon.  The  transcript  of  the  record,  as  made 
by  the  clerk  of  the  Circuit  Court,  recites  that  the  appellant 
did  except  to  the  judgment  and  order  of  the  court.  Excep- 
tions to  the  rulings  and  judgment  of  a  court  can  only  be 
made  a  part  of  the  record  by  being  incorporated  in  a  bill  of 
exceptions,  signed  and  sealed  by  the  judge.  The  recitals 
of  the  clerk,  that  exceptions  were  taken,  are  extra  official 
and  of  no  legal  effect.     Gould  v.  Howe,  127  111.  251 ;   Fire- 
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man's  Ins.  Co.  v.  Peck,  125  III.  493;  Vol.  2,  Thompson  on 
Trials,  Sec.  2779. 

The  judgment  and  order  of  the  court,  as  certified  on  the 
transcript  made  by  the  clerk,  purports  to  set  forth  the  find- 
ings of  fact  and  the  conclusion  and  judgment  of  the  court 
thereupon.  In  the  view  of  the  appellant,  the  findings 
there  recited  do  not  sustain  the  judgment  and  decree,  and 
it  is  urged  that  such  error,  if  error  it  be,  appears  on  the 
face  of  the  record,  and  may,  therefore,  be  considered  by 
this  court.  The  reasons  upon  which  the  trial  judge  acts 
form.no  part  of  the  judgment  or  order,  and  are  not  to  be 
there  recited ;  nor  is  a  judgment  to  be  reviewed  and  reversed 
because  of  the  insertion  or  omission  of  such  recitals.  The 
reasons  and  rulings  of  the  judge  are  to  be  ascertained  from 
a  bill  of  exceptions,  signed  by  the  judge,  and  its  place  can 
not  be  supplied  by  entries  made  by  the  clerk  of  the 
court,  assuming  to  state  the  findings  and  reasons  upon 
which  the  court  acted.     Thompson  on  Trials,  Sec.  2781. 

There  is  nothing  in  this  record  of  which  this  court  can 
take  cognizance. 

The  judgment  and  order  of  the  Circuit  Court  is  there- 
fore affirmed. 

Judgment  affirmed. 


George  Agnew 

V. 

Samuel  Wilson. 


Replevin — Against  Constahler— Property  in  Plaintiff, 

In  an  action  of  replevin,  brought  by  appellee  against  appellant,  a  con- 
stable, to  recover  property  levied  on  by  defendant  as  the  property  of  a 
third  party,  this  court  holds  that  the  evidence  clearly  showed  that  the 
plaintiff  was  entitled  to  recover. 

[Opinion  filed  April  11,  1892.] 
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Appeal  from  the  Circuit  Court  of  MoDonough  County ; 
the  Hon.  C.  J.  Soofield,  Judge,  presiding. 

Messrs.  Agnew  &  Vose,  for  appellant. 

Messrs.  Prentiss  &  Baily,  for  appellee. 

Mb.  Justice  Wall.  This  was  replevin  by  the  appellee 
against  appellant  for  a  mare  levied  upon  by  appellant 
as  constable,  by  virtue  of  an  execution  in  his  hands  against 
one  Edwin  "Wilson,  a  son  of  the  appellee. 

The  plaintiff  recovered  in  the  Circuit  Court.  It  appeared 
that  the  animal  belonged  to  the  plaintiff  and  was  in  the 
possession  of  his  two  sons,  Samuel  and  Edwin,  who  were 
operating  his  farm.  At  the  time  of  the  levy  Edwin  was 
driving  the  mare,  but  the  constable  had  been  informed  be- 
fore that  she  was  the  plaintiff's  property.  He  proposed  a 
trade,  and  after  having  obtained  from  Edwin  a  statement 
implying  that  he  owned  the  horse,  he  said  he  would  make 
the  levy,  whereupon  he  was  told  that  the  plaintiff  was  the 
owner.  Nevertheless  he  levied,  and  this  suit  followed.  We 
think  the  plaintiff  was  clearly  entitled  to  recover. 

No  error  appears  in  the  record  and  the  judgment  will  be 
affirmed.  Judgment  affirmed. 


The  People  of  the  State  of  Illinois 

V. 

Thomas     S.  IIobbs  et  al. 

Criminal  Recognizance — Judgment  of  Forfeiture — WJien  Set  Aside — 
Discretion  of  Court, 

The  action  of  a  trial  court  in  setting  aside,  upon  affidavit,  a  judgment 
of  forfeiture,  because  of  defendant's  failure  to  appear  according  to  the 
terms  of  a  criminal  recognizance,  is  discretionary,  and  this  court  will 
not  interfere  with  such  action  of  the  lower  court,  unless  it  appears  that 
there  was  an  abuse  of  the  discretionary  power. 

[Opinion  filed  April  11, 1892.] 
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Ai'PEAL  from  the  Circuit  Court  of  Fulton  County;  the 
Hon,  Jefferson  Obr,  Judge,  presiding. 

Messrs.  Kinsey  Thomas  and  J.  S.  Winter  &  Son,  for 
appellants. 

Mr.  Thomas  S.  Hobbs,  per  se. 

Mr.  Justice  Boggs.  This  is  an  appeal  from  an  order  of 
the  Circuit  Court  of  Fulton  County,  setting  aside  a  judg- 
ment of  forfeiture  previously  entered  against  the  appellees, 
because  of  the  failure  of  appellee,  Thomas  S.  Ilobbs,  to 
appear  at  said  court  and  answer  an  indictment  for  embezzle- 
ment, pending  against  him,  according  to  the  terms  and 
condition  of  a  criminal  recognizance,  executed  by  the 
appellee. 

The  statute  (Sec.  369,  Chap.  33)  provides  that  "  the  court 
may,  in  its  discretion,  set  aside  such  forfeiture  upon  the 
accused  being  brought  or  coming  into  court  and  showing 
to  the  court  by  affidavit  that  he  was  unable  to  appear,  by 
reason  of  sickness,  or  some  other  cause,  which  shall  satisfy 
the  court  that  the  accused  has  not  been  guilty  of  laches  or 
negligence."  The  accused  came  into  court  and  filed  an  affi- 
davit of  considerable  length,  from  which  the  court  found 
that  his  failure  to  appear  was  because  of  his  sickness,  and 
not  by  reason  of  laches  or  negligence,  and  thereupon  set 
aside  the  forfeiture.  The  statute  vested  in  the  court  discre- 
tionary power  to  allow  or  refuse  the  motion  to  set  aside  the 
forfeiture,  and  it  is  only  when  it  is  seen  that  the  discretion 
has  been  abused  or  not  properly  exercised  in  the  adminis- 
tration of  justice,  that  an  Appellate  Court  can  interfere. 
We  have  carefully  read  the  affidavit  filed  in  support  of  the 
motion,  and  while  it  must  be  said  that  the  absence  of  the 
defendant  from  the  court  at  the  time  in  question  is  not  as 
clearly  shown  to  have  been  unavoidable  as  could  be  wished, 
and  that  there  is  ground  for  the  suspicion  that  the  accused 
did  not  use  a  great  degree  of  diligence  in  endeavoring  to 
reach  the  court,  yet  we  do  not  feel  that  upon  consideration 
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of  the  whole  affidavit,  we  are  warranted  in  concluding  that 
the  discretion  vested  in  the  court  was  abused. 

To  discuss  in  an  opinion  the  facts  contained  in  the  affi- 
davit would,  it  seems  to  us,  be  unavailing  of  any  good 
result. 

The  judgment  and  order  of  tlie  Circuit  Court  is  affirmed. 

Judgment  affli^med. 


Samuel  B.  Evans,  Impleaded  with  Josiah  Evans, 

V. 

Rosa  L.  Evans. 

Separate  Maintenance — Desertion  of  Wife  by  Husbands-Lien  upon 
Real  Estate  of  Husband  for  Wife's  Support — Title  to  Real  Estate  in 
Husband's  Father, 

• 

In  an  action  brought  by  a  wife,  who  had  been  deserted  by  her  hu.H- 
band,  against  her  husband  and  his  father,  for  separate  maintenance, 
and  to  subject  certain  real  estate,  the  title  to  which  waa  in  the  father, 
but  which  was  alleged  to  belong  in  equity  to  the  son,  to  a  lien  for  the 
sum  which  might  be  decreed  for  her  support,  this  court  holds  that 
the  evidence  supported  the  allegations  of  the  bill,  and  that  a  decree  in 
favor  of  the  wife  waa  correct. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Logan  County;  the 
Hon.  G.  W.  IIerdman,  Judge,  presiding. 

Messrs.  Blinn  &  Hoblit,  for  appellant. 

An  undelivered  deed  will  not  convey  title  to  land.  Mills 
V.  Gore,  20  Pick.  28;  Black  v.  Lamb,  12  K  J.  Eq.  108; 
Iladlock  V.  Iladlock,  22  111.  388 ;  Fisher  v.  Beckwith,  30 
Wis.  55;  Sturtevant  v.  Sturtevant,  116  111.  353;  Eobin- 
son  V.  Robinson,  116  111.  254;  Weber  v.  Christen,  121  111. 
94 ;  Blackman  v.  Preston,  123  111.  385  ;  Prince  v.  Hudson, 
125  111.  285. 
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A  party  alleging  fraud  must  prove  it,  like  any  other  fact. 
Brown  v.  Bierman,  24  111.  App.  574;  Dcmpsey  v.  Bo  wen, 
25  111.  App.  192. 

Fraud  will  not  be  presumed  when  the  transaction  can  be 
fairly  reconciled  with  honesty.  Chicago  Stamping  Co.  v. 
Ilanchett,  25  III.  App.  198  ;  Dempsey  v.  Bowen,  25  111.  App. 
192. 

When  a  son  seeks  to  establish  title  or  an  interest  in  land, 
founded  upon  an  alleged  parol  promise  by  his  father  to  give 
or  convey  the  land  to  him,  before  he  can  succeed  it  must 
clearly  and  satisfactorily  appear  from  the  proofs : 

First.  That  he  was  allowed  and  induced  to  make  ex- 
penditures of  money,  and  to  make  valuable  and  jasting  im- 
provements on  the  faith  of  the  promised  gift  or  conveyance, 
so  that  it  w^ould  be  inequitable  and  unjust  to  permit  the 
father  to  retract  the  promise  or  refuse  to  execute  the  con- 
veyance. 

Second.  That  the  possession  of  the  land,  the  making  of 
the  expenditures  and  improvements  should  be  clearly  and 
definitely  referable  to  the  promised  gift  or  conveyance ;  and 
the  contract  must  be  established  by  competent  proofs,  to  be 
clear,  definite  and  unequivocal  in  all  of  its  parts.  2  Red- 
field's  Ed.  Story  Eq.  Jur.,  Sec.  764 ;  Wood  v.  Thornly,  58 
111.  464;  Worth  v.  Worth,  84  111.  442;  Clark  v.  Clark, 
122  111.  388. 

A  wife  seekinsf  to  subject  lands  claimed  by  her  husband's 
father,  to  the  lien  of  a  decree  for  se|)arate  maintenance 
against  her  husband,  must  present  such  a  case  against  the 
father  as  would  entitle  her  husband  to  prevail  against  his 
father,  w^ere  he  suing  for  the  land ;  in  other  words,  unless 
the  proofs  were  such  as  would  justify  a  decree  in  the  son's 
favor  against  his  father,  it  would  not  justify  a  decree  in  his 
wife's  favor. 

Messrs.  Beach  &  IIodxett,  for  appellee. 

A  parol  contract  made  by  a  father  with  a  son  to  convev  a 
tract  of  land  where  possession  is  taken  thereunder,  and 
the  land  improved^  will  be  enforced  in  a  court  of  equity. 

VouXLVlU 


210  Appellate  Courts  of  Illixois. 

Vol.  46.]  Evans  v.  Evans. 

Langston  v.  Bates  et  al.,  84  111.  524;  Kurtz  v.  Ilibner  et  al., 
55  111.  514;  Smith  v.  Yocura,  110  111.  142;  Irwin  v.  Dyke  et 
al.,  114  111.  302;  Shepherd  v.  Beven,  9  Gilm.  32;  King  heirs  v. 
Thompson,  9  Peters,  204. 

To  be  availed  of,  the  statute  of  frauds  must  be  ])leaded. 
Lear  v.  Chouteau  et  al.,  28  111.  37;  Finucan  v.  Kendig,  1()9 
111.  198;  Irwin  v.  Dyke,  114  111.  302;  Gordon  v.  Eeynolds,  Id. 
lis.  Under  appellant's  contention,  this  case  involves  a 
freehold,  and  the  appeal  should  be  taken  to  the  Supreme 
Court.  Starr  &  C.  111.  Stats.  Vol.  2,  Sec.  80,  p,  1842;  Leh- 
man V.  Rothbarth,  111  111.  185. 

Mr.  Justice  Wall.  This  was  a  bill  in  chancerv  filed  bv 
the  app3llee  against  the  appallants,  alleging  that  the  com- 
plainant was  the  wife  of  siiid  Josiah  Evans;  that  he  had 
without  cause  deserted  and  abandoned  her;  that  he  was 
the  o^vner  in  equity  of  the  lands  named  in  the  bill,  the  legal 
title  being  in  the  defendant,  Samuel  B.  Evans,  and  pniying 
for  an  allowance  for  separate  maintenance  and  that  his  in- 
terest in  said  lands  might  be  subjected  to  the  ])ayment  of 
whatever  sum  should  be  allowed  her.  The  defendants 
answered  separately.  Substantially  the  only  question 
made  by  the  pleadings  was  as  to  the  interest  of  Josiah 
Evans  in  the  lands.     The  decree  found  as  follows : 

"That  on  June  21,  18SS,  complainant  and  defendant 
Josiah  Evans  were  lawfully  married  in  DeWitt  County, 
Illinois;  that  they  lived  and  cohabited  together  as  husband 
and  wife  from  the  day  of  their  marriage  until  February, 
1889;  that  thereupon  defendant,  Josiah  Evans,  deserted  and 
abandoned  complainant  without  any  cause  or  provocation, 
leaving  complainant  without  money  or  property  or  means  of 
support;  that  complainant  had  no  property  or  money  of  her 
own  with  which  to  support  herself,  and  has  been  obliged  to 
support  herself  by  the  labor  of  her  hands;  that  Samuel  B.  Ev- 
ans is  the  father  of  Josiah  Evans,  and  also  of  a  large  family  of 
children;  that  several  years  ago  he  was  the  owner  of  a  large 
tract  of  land  in  Logan  County,  Illinois,  and  prior  to  1880, 
he  divided  his  land  among  his  said  children;  that  among 
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other  lands  he  gave  to  his  son,  Josiah  Evans,  the  east  half 
of  the  southwest  quarter  and  the  south  half  of  the  north- 
west quarter,  of  section  32,  township  21,  north,  range  2 
west  of  the  3rd  P.  M.  in  Logan  County,  Illinois,  and  placed 
said  Josiah  Evans  in  possession  of  the  same;  that  under  said 
gift  said  Josiah  Evans  has  continued  in  possession  and  con- 
trol of  the  same  by  tenants  and  otherwise  ever  since,  and 
has,  with  the  knowledge  and  consent  of  said  Samuel  B. 
Evans,  made  valuable  and  lasting  improvements  upon  same; 
that  said  Samuel  B.  Evans  has  ever  since  said  gift  spoken 
of  and  regarded  said  lands  as  the  land  of  said  Josiah  ^E  vans; 
that  on  the  21st  day  of  March,  1888,  said  Samuel  B.  Evans 
made  out  and  acknowledged  and  left  at  the  home  of  one  of 
his  sons,  deeds  to  four  of  his  children,  properly  conveying 
the  legal  title  to  the  lands  so  given  to  said  children,  to  each 
of  them  respectively;  that  among  said  deeds  was  one  to  the 
respondent,  Josiah  Evans,  conveying  to  him  the  lands  so 
given  to  him  by  said  Samuel  B.  Evans,  prior  to  the  year 
1880,  including  the  lands  above  described;  that  in  June, 
1889,  all  of  said  deeds  were  filed  for  record  in  the  recorder's 
office  of  1/Ogan  County,  Illinois,  excepting  the  one  to  re- 
spondent, Josiah  Evans,  who  at  that  time  had  deserted  com- 
plainant and  was  contemplating  trouble  from  her,  and  the 
court  finds  that  for  that  reason  the  deed  conveying  the 
title  to  said  land  to  said  Josiah  Evans  was  withheld  from 
the  records;  that  said  Josiah  Evans  is  at  least  the  equitable 
owner  of  said  lands  above  described,  and  is  entitled  to  the 
possession  and  control,  issues  and  profits  thereof,  and  that 
such  equitable  interests  should  be  made  liable  to  the  pay- 
ment of  the  allowance  granted  to  complainant  in  this  decree; 
that  said  Josiah  Evans  has  no  money  or  other  property  of 
any  kind,  save  and  except  the  lands  above  set  forth,  to- 
gether with  the  other  lands  so  given  him  by  his  father;  that 
complainant  is  entitled  to  separate  maintenance  from  said 
Josiah  Evans  from  the  time  of  his  desertion  until  such  time 
as  he  shall  return  to  and  live  and  cohabit  with  the  complain- 
ant as  her  husband,  and  that  the  sum  of  $675  should  be 
paid  to  her  on  the  1st  day  of  July,  1891,  and  the  sum  of 
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$300  per  year  thereafter,  payable  quarter  yearly;  $75 
on  the  1st  day  of  October,  1891,  and  a  like  sum  of  $75 
on  the  1st  day  of  each  three  months  thereafter,  would  be  a 
fair,  equitable  and  just  allowance  to  aid  in  the  support  and 
maintenance  of  comphiinant.  It  is  therefore  ordered,  ad- 
judged and  decreed  that  said  Josiah  Evans  pay  to  the  com- 
plainant, or  to  the  clerk  of  this  court,  for  her  use,  the  sum 
of  $675  on  the  1st  day  of  July,  1891,  and  the  sum  of 
$75  on  the  1st  day  of  October,  1891,  and  a  like  sum  of 
$75  on  the  1st  day  of  each  three  months  thereafter,  being 
$300  pyr  year,  payable  quarter  yearly  from  the  1st  day 
of  July,  1891,  until  said  Josiah  Evans  shall  return  to  com- 
plainant and  live  and  cohabit  with  her  as  her  husband, 
and  shall  permit  her  to  live  with  him  as  his  lawful  wife;  it 
is  further  ordered,  adjudged  and  decreed,  that  said  money 
and  allowance  so  decreed  to  be  paid,  is,  and  the  same  is 
hereby  decreed  to  be,  a  valid  and  subsisting  lien  upon  the 
equitable  interest  of  said  Josiah  Evans  in  and  to  said  above 
described  lands,  including  the  rents,  issues,  and  profits 
thereof;  and  it  is  ordered  that  said  yearly  rents,  issues  and 
profits  be,  and  they  are  hereby  subjected  to  the  payment  of 
the  above  sum  of  monev  at  the  time  and  in  the  manner  above 
specified;  and  in  the  event  that  said  Josiah  Evans  shall  fail 
to  pay  said  several  sums  of  money  abov^e  decreed,  then  exe- 
cution shall  issue  herein  therefor." 

The  testimony  is  quite  voluminous  and  it  is  not  practicable 
to  state  it  in  detail  or  in  substance.  It  may  be  said,  how- 
ever, that  aside  from  the  testimony  of  the  api>ellant  there 
is  but  little  conflict.  He  insists  that  he  never  fully 
intended  to  give  the  land  to  his  son,  and  that,  while  his 
plan  was  to  divide  his  lands  among  his  children,  giving  to 
Josiah  the  farm  in  question,  yet  he  retained  the  title  to  it 
because  he  was  not  satisfied  with  the  young  man's  con- 
duct and  prospects.  There  is  no  little  difficulty  in  reconcil- 
ing this  position  with  his  repeated  statements  to  the  con- 
trary. On  one  occasion  he  was  a  witness  in  a  suit  between 
Josiah  and  the  tenant  regarding  the  rent,  and  he  as  well  as 
Josiah  testified  that  the  land  belonged  to  the  latter.     For 
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five  or  six  years  before  the  marriage  tiie  land  had  been 
treated  as  Josiah's  by  both  parties,  and  the  appellant  had 
frequently  during  that  time  so  stated  to  those  who  fur- 
nished tiling  and  repairs  to  the  fencing  and  to  others.  He 
so  told  the  appellee.  During  all  that  time  Josiah  was  per- 
mitted to  enjoy  the  rents  and  to  control  the  land.  There  is 
very  strong  reason  to  suppose  that  the  position  now  taken 
by  appellant  is  an  afterthought  and  that  the  main  purpose 
is  to  defeat  the  just  claim  of  appellee. 

After  a  careful  consideration  of  the  evidence  we  are 
inclined  to  agree  with  the  conclusion  reached  by  the  Circuit 
Court. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


John  J.  Kemp  and  Henry  C.  Lowrey 

V. 

W.  T.  M.  Miller. 

•  

SaltB — Horse — Warranty — Action  for  Breach  of— Warranty  Exe- 
cuted by  One  of  Two  Partners — Whether  Other  Partner  Bound. 

In  an  action  to  recover  damages  for  the  breach  of  a  warranty  of  a 
horse  bought  by  plaintiff,  where  the  defense  was  that  the  horse  was  the 
individual  property  of  one  of  the  defendants  who  executed  the  war- 
ranty, and  that  he  had  no  authority  to  sign  his  partner's  name  to  the 
warranty,  this  court  holds  that  the  evidence  entirely  failed  to  support 
this  defense. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  McLean  County ;   the 
Hon.  C.  D.  Myers,  Judge,  presiding. 

Mr.  F.  Y.  Hamilton,  for  appellants. 

Messrs.  Benjamin  &  Mokrissey  and  W.  B.  Caklock,  for 
appellee. 
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Mr.  Justice  Wall.  This  was  an  action  by  appellee 
against  appellants  for  damages  bj''  reason  of  a  breach  of 
warranty  given  upon  the  sale  of  a  horse.  The  case  was 
tried  by  the  court,  a  jury  being  waived,  and  the  issues  were 
found  for  the  plaintiff  below.  Judgment  was  for  $300. 
The  main  question  was  whether  defendants  made  the  war- 
ranty. It  was  in  writing  and  was  executed  by  Lowry,  he 
signing  Kemp's  name  and  his  own.  Kemp  &  Lowry  were 
partners  in  the  business  of  importing  and  selling  horses  and 
they  were  in  the  habit  of  giving  warranties  in  the  form  used 
in  this  instance,  but  it  is  insisted  this  animal  belonged  to 
Kemp  and  not  to  the  firm,  and  therefore  Kemp  is  not  bound 
by  it.  Kemp  &  Lowry  had  a  public  sale  of  horses  which 
was  attended  by  Miller.  The  animal  in  question  had  been 
put  up  and  after  $200  had  been  offered  for  her  Kemp  asked 
Miller  to  bid  her  up  to  $450,  and  if  she  was  knocked  off  to 
him  he  need  not 'take  her.  He  wanted  this  done  to  start 
the  sale.  Miller  bid  her  up  to  $300,  and  she  was  knocked 
off  to  him.  After  the  sale  was  over  Miller  was  told  he  could 
have  her  at  the  bid  if  he  wished  her  but  he  said  he  would 
not  take  her  at  that  or  any  price  unless  she  was  warranted 
sound,  as  she  appeared  to  be  affected  with  some  disorder. 
Kemp  and  Lowry  both  said  there  was  nothing  serious,  that 
she  was  only  suffering  from  the  consequences  of  the  sea 
voyage.  Miller,  however,  persisted  in  requiring  a  warranty 
and  Lowry  finally  told  him  he  could  have  it.  Miller  said 
he  would  decide  whether  to  take  her  on  the  following  Sat- 
urday, and  it  was  arranged  that  if  he  concluded  to  take  her 
he  could  leave  his  check  for  the  amount  with  Mrs.  Lowrv, 
as  neither  Lowry  nor  Kemp  would  be  there  that  day.  Mil- 
ler took  the  animal  on  Saturday  and  left  a  certificate  of  de- 
posit issued  by  a  bank  in  Bloomington  for  $300,  which  he 
indorsed  to  Kemp  &  Lowry.  Afterward  Lowry  gave  the 
warranty  in  question,  using  one  of  the  firm's  blanks  for  the 
purpose.  The  animal  subsequently  died  of  a  disease  which 
she  had  when  the  sale  was  made.  The  certificate  of  deposit 
wfis  indorsed  by  Kemp  &  Lowry,  and  the  firm  no  doubt 
received  the  money. 
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Without  attempting  to  state  or  even  refer  to  all  the  evi- 
dence we  are  satisfied  with  the  conclusion  reached  by  the 
court.  The  bid  made  by  Miller  was  not  intended  to  bind 
him,  and  was  in  fact  a  nullity.  The  animal  still  belonged 
to  the  firm  and  was  sold  for  the  benefit  of  the  firm.  Lowry 
had  authority  to  make  the  warranty,  and  the  fact  that  he 
signed  the  individual  names  of  himself  and  Kemp  and  not 
the  firm  name  is  not  verv  significant. 

It  was  understood  by  Miller,  as  he  knew,  to  be  a  partner- 
whip  transaction.  It  is  quite  likely  Kemp  &  Lowry  were 
a  little  dubious  of  the  animal  and  wanted  to  sell  without 
the  warranty,  but  it  was  found  to  be  impossible.  The  pre- 
tense that  the  animal  belonged  to  Kemp  and  not  to  Kemp 
&  Lowry,  is  not  entitled  to  serious  consideration. 

AVe  think  the  judgment  is  according  to  the  merits  and 
that  it  should  be  affirmed. 

Judgment  affirmed. 


George  W.  Fanning 

V. 

The  Equitable  Fire  and  Marine  Insurance 

Company  et  al. 


Bill  of  Interpleader — To  Detei^mine  Claims  to  Proceeds  of  Imnirance 
Policy— Forfeiture  of  Contract  by  Vendee  of  Real  Estate— Effect  as  to 
Claim  to  Insurance. 

AMiere  a  contract  for  the  sale  of  real  estate  was  made,  the  vendee  giving 
his  note  for  the  price,  and  an  insurance  policy  on  the  property  was 
assigned  to  the  vendee,  a  clause  being  inserted  that  loss,  if  any,  should  be 
payable  to  tlie  vendor  as  his  interest  might  appear,  and  the  building  was 
destroyed  by  fire,  whereupon  the  vendee  ceased  making  payments  and 
forfeited  his  contract,  /ic/d,  that  the  low  was  payable  to  the  vendor,  his 
claim  being  more  than  the  amount  of  the  policy,  without  reference  to 
the  question  whether,  after  the  fire,  the  property  was  worth  more  than 
the  vendor^s  claim. . 
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[Opinion  filed  April  11,  1892.] 

In  error  to  the  Circuit  Court  of  Morgan  County;  the 
Hon.  CvKus  Epler,  Judge,  presiding. 

Messrs.  Oscar  A.  De  Leuw  and  George  W.  Smith,  for 
plaintiff  in  error. 

Mr.  John  A.  Bellatti,  for  defendant  in  error  Edward  G. 
Harris. 

Mr.  Justice  Wall.  This  was  a  bill  of  inteqileader  filed 
by  the  Insurance  Company  against  Fanning  and  Harris  to 
determine  which  of  them  was  entitled  to  the  sum  of  $750, 
being  the  amount  of  a  policy  of  insurance  issued  by  the 
company  on  certain  mill  property  in  Jacksonville.  By  the 
decree  the  money  was  ordered  to  be  paid  to  Harris.  Fan- 
ning prosecuted  a  writ  of  error  and  has  brought  the  record 
liere. 

Harris  T^as  the  owner  of  the  property  and  on  the  22d  of 
July,  1890,  entered  into  a  written  contract  with  Fanning, 
by  which  he  agreed  to  sell  it  to  him  for  $2,500,  for  which 
sum  Fanning  gave  his  note,  payable  three  years  thereafter, 
with  six  per  cent  interest,  agreeing  to  pay  all  tiixes  for  1890 
and  subsequent  years,  and  to  keep  the  buildings  insured  in 
the  sum  of  §750,  loss,  if  any,  payable  to  Harris,  as  his  interest 
might  ap|)ear.  He  was  also  to  ]iay  as  rent  on  the  pro})erty 
$25  per  month,  which  payments  of  rent  were  to  be  cred- 
ited u|;x)n  the  principal  note,  provided  the  note  should  be 
fully  paid  at  or  before  maturity;  but  such  payments  should 
not  be  so  credited  till  then.  At  the  time  this  conti'act  w^as 
made  the  property  was  insured  by  the  policy  in  question  in 
the  name  of  Harris.  Fanning  paid  him  for  the  unexpired 
]X)rtion  thereof,  and  Harris  assigned  the  policy  to  Fanning, 
to  which  assignment  the  local  agent  of  the  companj'-  assented 
in  writing,  and  he  also  inserted  a  memorandum  in  the  body 
of  the  policy  that  the  loss,  if  any,  was  payable  to  Harris  as 
his  interest  might  appear.    The  effect  o£  this  proceeding 
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was  in  substance  the  same  as  if  a  new  policy  had  been  issued 
in  Fanning's  name  with  this  clause  as  to  payment. 

Fanning  took  possession  of  the  property  and  paid  the  rent 
monthly,  until  January  1891,  when  the  fire  occurred.  It 
was  not  disputed  that  the  loss  was  equal  to  the  face  of  the 
policy  and  the  company  was  willing  to  pay  the  whole  sum 
to  the  proper  person,  but  as  both  parties  were  claiming  the 
money  this  bill  was  exhibited  to  settle  the  matter  for  the 
protection  of  the  company.  After  the  fire  Fanning  ceased 
to  pay  the  rent  and  Harris  gave  notice  of  his  intention  to 
cancel  the  contract  for  that  reason.  Fanning  did  not  con- 
test the  matter  and  surrendered  possession  of  the  property. 
Xow  Fanning  insists  that  the  property  was. worth,  after  the 
tire,  more  than  the  amount  due  on  his  note  and  therefore  he 
should  have  the  insurance.  Harris  insists  that  it  was  not 
worth  more  than  $1,75U,  and  that  regardless  of  the  value  he 
is  entitled  to  the  insurance.  The  evidence  of  the  two  men 
is  all  there  is  as  to  the  value  of  the  i)ro|)erty  after  the  fire. 

The  decree  is  right,  in  our  opinion.  The  legal  title  to  the 
property  was  always  in  Harris,  with  an  equitable  right  in 
Fanning  upon  complying  with  the  contract  to  become  the 
egal  owner.  Until  payment  of  the  sum  agreed,  Harris  cer- 
tainly had  an  interest  to  the  extent  of  the  amount  unpaid, 
and  by  the  express  agreement  of  the  parties  the  insurance 
was  to  be  paid  to  him  on  account  of  that  interest.  Had 
Fanning  complied  with  his  contract  he  might,  upon  settle- 
ment, have  properly  asked  for  a  credit  to  the  amount  re- 
ceived by  Harris  for  insurance.  But  Harris  had  the  right 
to  receive  it  and  still  hold  to  his  security  upon  the  property 
in  its  damaged  condition.  If  Fanning  failed  to  pay  accord- 
ing to  contract  and  forfeited  his  rights  thereunder  it  was 
his  own  fault  or  misfortune  and  it  should  not  injuriously 
affect  Harris.  By  such  failure  and  the  consequent  forfeiture 
he  lost  all  interest  in  the  property.  Harris  does  not  seek  to 
compel  further  payment  upon  the  forfeited  contract,  nor,  as 
we  understand,  does  he  claim  that  he  could;  and  in  such 
case  Fanning  certainly  can  not  ask  for  an  account  of  the 
money  received  upon  the  policy  of  insurance. 

The  decree  will  be  affirmed.  Decree  affirmed. 
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Lake  Erie  &  Western  Eailroad  Company 

V. 

Nancy  Middleton,  Administratrix,  etc. 

Master  and  Servant — Action  to  Recover  Damages  for  Death  of  Plaint- 
ifTs  Intestate — Deceased  Employed  as  **  Wiper  "  by  Defendant — Killed 
While  on  Engine  by  Collision  with  Runaway  Freight  Train — Negli- 
gence of  Crew  of  Freight  Train — Wliether  FeUmc-Servants  of  Deceased 
— Improper  Remark  of  Counsel  to  Jury, 

1.  In  an  action  brought  by  appellee  against  appellant  to  recover  dam- 
ages for  the  death  of  her  intestate,  who,  in  his  lifetime,  was  employed 
as  a  **  wiper  "  in  defendant's  roundhouse  and  yard,  and  who  was  killed 
wliile  on  an  engine  in  the  discharge  of  his  duties,  by  a  collision  with  a 
runaway  freight  train,  this  court  holds  that  the  evidence  supported  tlie 
findings  by  the  jury  that  the  deceased  was  free  from  negligence,  that 
tlie  crew  of  the  freight  train  were  incompetent  and  negligent  and  that 
such  incompetence  should  have  been  known  to  defendant,  and  that  such 
crew  and  deceased  were  not  fellow-servants. 

2.  An  objection  to  an  instruction  that  stated  to  the  jury  that  whether 
the  relation  of  fellow-servants  exists  or  not  is  a  question  of  fact  to  be 
determined  by  the  jury  from  the  evidence  in  the  case,  under  the  instruc- 
tion of  the  court,  on  the  ground  that  the  jury  might  conclude  from  this 
that  they  were  the  arbitrary  and  final  judges  of  that  question  as  one 
of  fact,  is  untenable. 

3.  Whether  employes  of  the  same  master  are  fellow-servants  is  a 
mixed  question  of  law  and  fact,  and  when  it  ai*i«es  in  a  trial  before  a 
jury,  the  duty  of  tlie  court  is  to  place  before  the  jury  a  correct  legal 
definition  of  the  term  *'  fellow-servants,"  and  it  is  the  province  of  the 
jury  to  determine  from  the  evidence  whether  the  employes  come  within 
that  definition. 

4.  To  constitute  fellow-servants,  it  is  essential  that  they  be  directly 
co-operating  with  each  other  at  the  time  of  the  injury  in  a  particular 
business,  or  that  their  usual  duties  be  such  as  to  bring  them  into  habitual 
consociation,  so  that  each  may  exercise  upon  the  other  a  mutual  influ- 
ence promotive  of  proj^er  caution. 

5.  A  remark  of  counsel  for  plaintiff  to  the  jury,  "  How  can  you  go 
out  and  explain  to  your  neighbors  and  friends  if  you  find  a  verdict  for 
this  railroad  company,"  w^as  highly  improper,  but,  upon  the  state  of  the 
evidence,  does  not  require  a  reversal  of  the  judgment. 

[Opinion  filed  April  11, 1892.] 
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^  Appeal  from,  the  Circuit  Court  of  McLean  County;  the 
Hon.  O.  T.  Eeeves,  Judge,  presiding. 

Messrs.  W.  E.  Hackedorn  and  A.  E.  DeMange,  for  appel- 
lant. 

Messrs.  J.  H.  Eowell  and  Thomas  F.  Tipton,  for  appellee. 

Me.  Justice  Boggs.  This  was  a  suit  brought  in  the  Cir- 
cuit Court  of  McLean  County  by  the  appellee,  as  adminis- 
tratrix of  the  estate  of  Amos  Middleton,  deceased,  to  recover 
under  the  statute  for  the  death  of  the  intestate.  The 
deceased  was  employed  in  the  roundhouse  of  the  appellant 
company  at  Bloomington  as  a  "  wiper,"  his  duty,  in  connec- 
tion with  one  Oscar  Brenner,  being  to  receive  the  engines  of 
the  company  coming  into  the  roundhouse  upon  trains  stop- 
ping at  Bloomington,  clean  and  care  for  them,  provide  them 
with  coal  and  water,  and  deliver  them,  fired  up  and  ready 
for  service,  to  tte  engineers  of  outgoing  trains.  They  were 
also  required  to  make  up  trains  in  the  j^ard  of  the  company 
at  Bloomington.  This  latter  duty  made  it  necessary  for 
them  to  operate  an  engine  on  the  switches,  sidetracks  and 
maintracks  of  the  company  in  the  yard.  Brenner  was 
denominated  the  "  hostler  "  and  served  as  an  engineer  while 
Middleton  acted  as  a  fireman  when  running  the  engine  in 
making  up  trains.  In  order  to  get  coal  and  water  they 
were  required  to  run  the  engines  upon  the  main  track  of 
appellant's  road  from  the  roundhouse  to  the  coal  shaft  and 
water  tank  and  back,  a  distance  of  about  a  mile.  On  such 
trips  to  and  from  the  water  tank  and  coal  shaft  and  while 
making  up  trains  they  were  liable  to  and  at  times  did  pass 
and  repass  regular  and  sometimes  special  trains  passing 
through  Bloomington.  Engine  No.  40  was  to  take  a 
freight  train  east  from  Bloomington  at  4:45  on  the  morn- 
ing of  the  28th  day  of  August,  1891.  It  was  the  custom  to 
use  this  engine  to  make  up  the  train,  and  the  deceased  and 
Brenner  took  it  out  of  the  roundhouse  to  the  water  tank  and 
coal  shaft,  supplied  it  with  coal  and  water,  returned  with  it 
to  the  depot  and  stopped  it  yn  the  main  track  near  the 
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depot.  Their  intention  and  duty  was  to  dp  the  necessary 
switching  to  make  up  the  outgoing  train,  and  they  stopped  at 
the  depot  to  get  from  the  agent  a  list  of  the  cars  that  were 
to  be  put  into  such  train.  Middleton  was  left  in  the  engine 
while  Brenner  w^ent  for  the  list.  lie  returned  with  it, 
placed  it  under  the  cushion  of  the  engineer's  seat  and  then 
went  to  a  restaurant  about  150  feet  away,  again  leaving 
Middleton  at  his  post  upon  the  engine.  Breman  left  the 
engine  at  3:28  and  walked  directly  to  the  restaurant  and  at 
the  moment  of  arriving  there  heard  the  whistle  of  an  in- 
coming train,  supposed  to  be  a  train  due  there  upon  the  0. 
C.  C.  &  St.  L.  Railroad,  but  which  proved  to  be  a  special 
freight  train  on  appellant's  road.  The  crew  of  this  train 
had  lost  control  of  it  and  it  came  down  the  track  at  a  rate  of 
thirty  to  forty  miles  per  hour,  collided  with  the  engine  No.  40, 
and  killed  Middleton.  A  regular  train  was  then  due  upon  the 
C.  C.  C.  &  St.  L.  Eailroad,  which  stoi)ped  at  the  same  de}X)t, 
but  upon  another  track,  but  no  train  was  due  or  exj^ected  upon 
appellant's  road.  The  agent  or  niglit  operator  of  the  apjiel- 
lant  at  Bloomington  knew  from  a  message  which  he  casu- 
ally heard  passing  over  the  wires,  that  a  special  train  was  on 
the  road,  but  he  was  not  notified  nor  did  he  notify  any  one 
of  its  coming.  The  collision  occurred  at  3:30,  about  two  min- 
utes after  Brenner  left  Middleton  upon  engine  No.  40. 

The  headlight  of  the  engine  of  the  si)ecial  freight  train 
was  not  visible  from  engine  No.  40,  until  such  train  turned 
in  upon  Gridley  street,  a  distance  of  600  feet  from  engine 
No.  40.  The  evidence  tended  strongly  to  show  that  the 
brakemen  on  this  train  were  not  at  their  posts  and  that  the 
brakes  were  not  set,  and  that  they  lost  control  of  and  failed 
to  stop  the  train  by  negligence  and  incompetency.  The  jury 
found  that  they  were  incompetent  and  that  the  appellant 
company  had  knowledge  of  such  incompetency  or  might 
have  known  it  had  they  used  reasonable  diligence  and  pru- 
dence. 

One  of  the  counsel  for  appellee  in  the  closing  argument 
to  the  jury  made  the  following  remark  :  "  How  can  you  go 
out  and  explain  to  your  neighbors  and  friends  if  you  find  a 
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verdict  for  this  railroad  company  ? "  To  this  the  defendant 
objected  and  the  court  overruled  the  objection. 

The  jury  returned  a  verdict  for  the  appellee,  awarding 
damages  in  the  sum  of  $5,000.  A  motion  for  a  new  trial 
was  overruled  and  judgment  rendered  upon  the  verdict. 
This  is  an  appeal  brought  to  reverse  that  judgment. 

It  is  first  objected-  that  the  testimony  does  not  show  that 
the  deceased  exercised  ordinary  care  for  his  own  safety,  and 
appellant  argues  that  the  evidence  strongly  indicates  that 
he  was  asleep  at  the  time  of  the  collision,  and  for  that 
reason  failed  to  move  the  engine  out  of  the  Avay  of  the 
train  or  to  escape  from  it.  The  jury  in  answer  to  special 
interrogatories  found  adversely  to  this  position  of  the  ap 
pellant.  We  think  the  evidence  supports  this  finding.  It 
appears  from  the  evidence  that  the  headlight  of  the  engine 
of  the  special  train  was  not  visible  to  Middleton  until  it 
turned  in  upon  Gridley  street,  a  distance  of  550  to  600  feet 
away  from  him.  Its  rate  of  speed  would  carry  it  over  this 
distance  in  about  one  fourth  of  a  minute.  It  was  proven 
tliat  Middleton  after  the  train  came  in  sight  and  before  the 
collision  did  put  his  engine  in  a  backward  motion  and  move 
it  twelve  to  fifteen  feet.  Ilis  body  was  found  upon  the 
floor  of  the  engine  cab  with  his  feet  upon  the  steps  as 
though  he  was  endeavoring  to  leave  the  engine  when  killed. 
Moreover,  Brenner  Jef t  him  awake  and  at  his  post  not  more 
than  two  minutes  before  his  death.  A  consideration  of 
these  facts  would  warrant  the  conclusion  that  he  was  awake 
at  his  post  and  used  reasonable  efforts  to  remove  the  engine 
from  danger  and  to  save  himself,  bijt  failed  in  both.  Nor 
do  we  think  the  jury  should  have  held  there  was  a  lack  of 
due  care  in  having  the  engine  upon  the  main  track  at  the 
time  of  the  collision.  It  was  necessary  to  take  the  engine 
upon  the  main  track  to  the  coal  shaft  and  water  tank,  and 
when  returning  it  was  stopped  at  the  depot  to  obtain  from 
the  operator  or  agent  a  list  of  the  cars  that  the  deceased 
and  Brenner  were  to  put  into  the  outgoing  train  which 
their  duty  was  to  make  up.  No  regular  train  was  due  to 
arrive  at  the  depot  on  appellant's  tracks,  and  no  special  train 
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was  expected.  It  is  true  that  the  operator  had  caught  from 
a  dispatch  passing  over  the  wires  through  his  office,  infor- 
mation that  a  special  train  was  on  the  road,  but  he  was  not 
notified  concerning  it  or  as  to  time  of  its  arrival,  nor  did  he 
or  any  one  else  notify  Brenner  or  the  deceased.  Brenner 
returned  to  the  engine  with  the  switching  list,  placed  it 
under  the  cushion  of  the  engineer's  seat,  and  walked  to  a 
restaurant  150  feet  away,  and  the  collision  occurred  within 
two  minutes  thereafter.  There  was  no  "reasonable  ground 
to  apprehend  or  anticipate  danger  to  the  engine  while  thus 
upon  the  track. 

It  is  not  seriously  questioned  but  that  appellant's  servants 
in  charge  of  the  fi^eight  train  lost  control  of  it  through 
negligence.  The  jury  further  specially  found  that  they 
were  incompetent  to  perform  the  duties  assigned  to  them. 

If  they  were  negligent  and  such  negligence  caused  the 
death  of  Middleton  while  he  was  exercising  due  care  for 
his  safety,  the  appellant  company  is  liable  under  our  statute 
to  the  appellee,  unless  the  deceased  and  appellant's  employes 
so  in  charge  of  the  freight  train  were  fellow-servants.  The 
jury  in  answer  to  the  seventh  special  interrogatory  pro- 
pounded to  them  found  that  such  relation  did  not  exist.  It 
is  not  complained  that  the  instructions  of  the  court  defining 
the  term  "  fellow-servants "  were  incorrect,  but  objection 
is  made  to  the  fourth  instruction  given  for  the  appellee,  in 
which  it  is  stated  that  "  Whether  the  relation  of  fellow- 
servants  exists  or  not  is  a  question  of  fiict  to  be  determined 
by  the  jury  from  the  evidence  in  the  case  under  the  instruc- 
tions  of  the  court."  Counsel  for  the  appellant  urge  that  the 
jury  might  .well  have  concluded  from  this  instruction  that 
they  were  "  arbitrary  and  final  judges  of  that  question  as  one 
purely  of  fact."  We  think  not.  In  efl^ect  this  instruction 
is  that  it  is  for  the  jury  to  determine  whether  the  work  each 
of  these  servants  of  the  appellant  was  performing,  when 
considered  as  connected  with  the  work  of  the  others,  so 
associated  them  together  as  to  constitute  them  fellow-serv- 
ants, as  that  relation  was  defined  in  the  other  instructions  of 
the  court.    Whether  employes  of  the  same  master  are  fel- 
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low-servants  is  a  mixed  question  of  law  and  fact,  and  when 
it  arises  in  a  trial  before  a  jury,  the  duty  of  the  court  is  to 
place  before  the  jury  a  correct  legal  definition  of  the  term 
fellow-servants,  and  it  is  the  province  of  the  jury  to  deter- 
mine from  the  evidence  whether  the  employes  come  within 
that  definition.  To  this  eflPect,  I.  &  St.  L.  Railway  Co.  v. 
Morganstern,  106  111.  216;  C.  &  A.  E.  E.  Co.  v.  Kelley, 
126  111.  637.  If  the  facts  concerning  the  employment,  du- 
ties and  association  of  those  claimed  to  be  fellow-servants 
are  undisputed,  then  the  court  should  apply  the  law  to  the 
facts  and  decide  the  question.  Where*  however,  there  is 
a  conflict  of  testimony  as  to  such  facts,  it  is  the  province  of 
a  jury  to  settle  such  conflict,  determine  the  facts  and  apply 
the  law  as  given  them  by  the  court,  and  such  finding  must 
stand  in  an  Appellate  Court  upon  the  same  footing  as  the 
finding  of  a  jury  upon  other  disputed  questions  of  fact. 

Counsel  for  the  appellant  company  have  favored  us  with 
an  interesting  and  able  brief  and  argument  in  support  of  the 
view  that  the  deceased  and  the  conductor,  engineer  and 
brakemen  of  the  special  freight  train  were  fellow-servants. 
We  have  consulted  the  authorities  cited  by  them  and  con- 
sidered all  that  has  been  presented  in  the  argument  and 
carefully  read  the  evidence  preserved  in  the  record  and 
have  arrived  at  the  conclusion  that  the  relation  of  fellow- 
servants  did  not  exist  between  these  workmen.  To  consti- 
tute fellow-servants  it  is  essential  that  they  be  directly  co- 
operating with  each  other  at  the  time  of  the  injury  in  a 
particular  business  or  that  their  usual  duties  be  such  as  to 
bring  them  into  habitual  consociation,  so  that  each  may 
exercise  upon  the  other  a  mutual  influence  promotive  of 
proper  caution.  EoUing  Mill  Co.  v.  Johnson,  114  111.  57;  C.  & 
A.  E.  E.  Co.  V.  Kelley,  127  111.  637.  The  deceased  and  Bren- 
ner were  employed  to  receive  and  care  for  engines  in  appel- 
lant's roundhouse  in  Bloomington,  to  operate  a  switch  engine 
of  the  appellant  (or  an  engine  used  for  that  purpose)  upon 
the  main  and  side  tracks  of  appellant's  road  in  the  yard  at 
Bloomington  so  far  as  such  might  be  necessary  in  making  up 
trains  to  go  out  from  that  station;  to  deliver  the  engines, 
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fired  up  and  supplied  with  coal  and  water,  to  the  engi- 
neer of  outgoing  trains.  This  latter  duty  required  that 
they  move  the  engines  upon  the  main  track  between  the 
roundhouse  and  coal  shaft  and  water  tank,  a  distance  of 
about  one  mile.  These  duties  constituted  a  particular 
branch  of  appellant's  business.  The  negligent  servants  upon 
the  special  freight  train  had  no  connection  whatever  with 
the  deceased  as  the  duties  required  of  him  were  not  to  assist 
or  participate  in  any  way  in  their  performance  but  were 
engaged  in  operating  a  special  freight  train,  an  entirely  dif- 
ferent branch  of  appellant's  business.  Nor  had  the  deceased 
and  Brenner,  his  fellow-servant,  any  duty  to  perform  in 
connection  with  the  special  freight  train.  It  was  to  pass 
through  Bloomington  but  the  deceased  had  no  act  to 
perfonn  in  furtherance  of  the  special  purposes  of  its  passage 
over  the  road.  It  was  his  duty  to  use  due  care  in  passing 
and  repassing,  if  in  discharging  his  special  duties  he  had  his 
engine  upon  the  main  or  side  track  while  it  was  there.  A 
section  foreman  having  the  right  to  run  a  hand  car  upon 
the  tracks  or  switches  would  be  under  like  obligation,  but 
such  would  not  constitute  him  a  fellow-servant  of  the  train 
crew.  The  deceased  and  the  train  crew  were  not,  it  seems 
clear  to  us,  directly  co-operating  at  the  time  of  the  injury  in 
a  particular  business  of  the  appellant,  nor  do  we  think  the 
usual  duties  "  of  the  deceased  and  the  duties  of  the  crew  of 
men  temporarily  organized  for  the  specific  purpose  of  oper- 
ating a  special  freight  train  one  trip  over  the  road  were 
such  as  to  bring  them  '  into  habitual  consociation '  "  so  that 
each  could  exercise  upon  the  other  an  influence  promotive 
of  caution.  Either  such  "  co-operation  "  or  such  "  consocia- 
tion "  must  exist  to  create  the  relation  of  fellow-servants. 

We  think  the  remarks  of  counsel  for  the  appellee  in  the 
closing  argument  to  the  jury  were  highly  objectionable. 
They  were  calculated  to  impress  the  jury  with  the  idea  that 
the  public  would  condemn  a  verdict  for  the  appellant,  and 
that  implied  a  threat  that^an  explanation  would  be  demanded 
of  them  by  their  neighbors  and  friends,  if  they  should  find 
such  a  verdict.    The  argument  of  a  case  is  as  much  a  part 
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of  the  trial  as  the  hearing  of  evidence,  and  the  impropriety 
of  attempting  to  prove  the  state  of  public  opinion  as  to  the 
rights  of  parties  litigant 'is  obvious.  To  introduce  it  into 
an  argument  is  equally  reprehensible. 

We  have,  in  view  of  these  remarks,  not  given  the  findings 
of  the  jury  that  standing  upon  the  questions  of  fact  that 
under  the  rules  of  the  law  we  should  otherwise  have  given 
them,  but  have  carefully  and  thoroughly  examined  the  tes- 
timony. Conceding  to  the  appellants  all  that  is  claimed  by 
them  as  being  the  facts,  we  are  satisfied  that  the  deceased 
was  in  the  exercise  of  ordinary  care  for  his  own  safety ; 
that  his  death  was  caused  by  the  negligence  of  the  brake- 
men  upon  the  freight  train,  and  that  the  deceased  and  such 
brakemen  were  not  fellow-servants.  It  is  not  complained 
that  the  damages  are  excessive. 

Such  being  the  case,  we  ought  not  to  reverse  the  judg- 
ment on  the  ground  that  the  remarks  of  counsel  were  im- 
proper. 

For  the  reason  indicated,  the  judgment  is  aiHrmed. 

Jxidgiaent  affirmed. 


Daniel  O'Kane 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  Lata — Witness  Fees  in  Criminal  Case — Witness  Suhpcenaed 
in  Several  Cases  at  Same  time — Whether  Entitled  to  Fees  in  Each  Case. 

Where  a  person  is  subpoenaed  to  attend,  and  does  attend,  a  court  of 

record  in  his  own  county  as  a  witness  in  behalf  of  the  people  of  the  State 

in  a  number  of  separate  criminal  cases  against  diiferent  defendants 

^  pending  at  the  same  time  for  trial,  such  witness  is  entitled  to  receive  his 

witness  fees  and  mileage  in  each  of  the  cases  in  which  he  is  subpoenaed. 

[Opinion  filed  April  11,  1892.] 

Vol.  XLVI  15 
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In  error  to  the  County  Court  of  McLean  County;  the 
Hon.  C.  D.  Myers,  County  Judge,  presiding. 

Mr.  A.  E.  DeMange,  for  plaintiff  in  error. 
Mr.  E.  n.  Minor,  for  defendants  in  error. 

Mr.  Justice  Boggs.  The  only  question  presented  for  de- 
termination is  whether  a  person  who  is  subpoenaed  to  attend 
and  does  attend  a  court  of  record  in  his  own  county  as  a 
witness  in  behalf  of  the  people  of  the  State  in  a  number  of 
separate  criminal  cases  against  different  defendants,  pend- 
ing at  the  same  time  for  trial,  is  entitled  to  claim  a,nd  receive 
as  witness  fees  one  dollar  per  day  and  mileage  in  each  of 
the  cases  in  which  he  is  subpoenaed,  or  is  he  only  entitled  to 
one  dollar  per  day  for  each  day  which  he  attends  and  mile- 
age to  and  from  the  court  in  full  of  all  fees  in  all  of  the 
cases  in  which  he  is  subpoenaed.  The  statute  providing  for 
the  fees  of  witnesses  is  as  follows : 

**  Every  witness  attending  in  his  own  county  upon  trials 
in  the  courts  of  record  shall  be  entitled  to  receive  one  dol- 
lar per  day  for  each  day's  attendance  and  five  cents  per  mile 
each  way  for  necessary  travel."  Sec.  47,  Chap.  52,  Revised 
Statutes. 

The  appellant  contends  that  this  statute  can  not  be  con- 
strued to  entitle  a  witness  to  per  diem  and  mileage  in  each 
of  a  number  of  different  cases  or  trials  when  in  fact  such 
witness  only  attends  the  court  one  day  and  only  necessarily 
travels  once  to  and  from  the  place  of  holding  the  court, 
but  that  it  should  be  construed  to  allow  a  witness  one 
dollar  for  each  day  in  full  compensation  for  that  day — no 
matter  in  how  many  cases  he  was  required  by  the  subpoenas 
of  the  court  to  attend.  We  can  not  assent  to  this  view. 
Though  only  one  day  at  the  court,  such  witness  is  in  attend- 
ance in  all  the  cases  and  can  not  leave  the  court  while  any 
of  the  cases  in  which  he  was  subpoenaed  remain  for  disposi- 
tion. He  renders  service  in  each  case  and  the  law  does  not 
take  cognizance  of  parts  of  a  day  in  the  matter  of  the  payment 


Third  District — November  Term,  1891.     227 

O'Kane  v.  The  People. 

of  witnesses.  It  would  be  wholly  impracticable  to  attempt 
to  apportion  a  witness'  per  diem  among  all  the  diflFerent  cases, 
or  parties,  according  to  the  length  of  time  a  witness  was 
detained  npon  the  witness  stand  in  each  case,  or  according 
to  the  time  occupied  in  the  disposition  of  the  different  cases 
during  any  day.  Nor  can  the  other  engagements  of  a  wit- 
ness at  the  court  be  taken  into  consideration.  He  may  be 
in  attendance  as  a  party  to  other  cas§s  or  as  a  grand,  juror 
or  as  an  officer  of  the  court;  he  is  nevertheless  entitled  to 
per  diem  in  each  case  for  each  day  that  he  is  required  by 
law  to  attend  as  a  witness  in  that  case.  The  administra- 
tion of  justice  requires  that  each  witness  be  in  court  all  the 
time  until  discharged,  ready  to  answer  in  any  case  in  which 
he  has  been  subpoenaed  and  his  right  to  demand  fees  in  each 
case  is,  we  think,  clear. 

Upon  similar  principles  it  is  held  in  Vanatta  v.  Brewer, 
85  111.  114,  that  where  an  officer  served  a  subpoena  upon 
several  different  witnesses  residing  at  one  place  on  the  same 
day,  requiringbut  one  trip,  he  may  rightfully  charge  mileage 
from  the  place  of  holding  the  court  to  the  residence  of  each 
witness. 

Our  ruling  as  to  the  right  of  a  witness  to  fees  in  each 
case  in  which  he  is  subpoenaed  is  supported  by  Robinson  v. 
Banks,  17  Ga.  211;  Trudley  v.  Wyser,  1  Stewart  (Ala.)  23; 
Beale  v.  Stevens,  14  P.  (Cal.)  180;  10  Abbott's  Pr.  (K  Y.) 
304. 

The  people  of  the  State  of  Illinois  pay  no  witness  fees  in 
criminal  cases.  If  the  accused  is  acquitted  or  not  brought 
to  trial,  or,  if  convicted,  is  insolvent,  the  witness,  though 
forced  by  law  to  attend  and  wait  upon  the  court,  can  have 
no  compensation.  The  per  diem  allowed  in  each  case,  even 
if  paid,  is  small.  Attendance  upon  our  courts  as  a  witness 
is  as  a  rule  a  burden  cast  by  law  upon  the  citizen  and  we 
think  the  fears  expressed  by  counsel  that  it  will,  under  the 
rule  here  announced,  be  adopted  as  a  lucrative  business,  are 
groundless. 

The  judgment  of  the  County  Court  must  be  affirmed. 

Judgment  affirmed. 


228  Appellate  Courts  of  Illinois. 

Vol.  46.]  Williams  v.  Davis. 


T.  F.  Williams 

V. 

George  P.  Davis,  Trustee,  etc. 

Pleading — Statute  of  Frauds — Demurrer — When  Plea  Necessary  to 
Present  Question  Wliether  Contract  Contrary  to  Statute. 

Where  there  was  a  contract  in  writing,  by  which  the  subscribers  agreed 
each  to  take,  at  a  certain  price,  one  of  certain  lots,  which  were  to  be 
subdivided  out  of  a  tract  of  land  by  the  owner,  the  particular  lots  to 
be  allotted  to  the  subscribers  after  they  were  all  sul>8cribed  for,  and 
the  land  having  beeii  platted,  and  the  requisite  number  of  subscribers 
obtained,  the  allotment  was  made,  in  an  action  brought  against  one 
of  the  subscribers  for  the  price  of  the  lot  allotted  to  him,  where  a 
demurrer  was  interposed  to  the  declaration,  on  the  ground  that  it 
did  not  appear  that  the  allotment  of  the  particular  lot  to  the  defend- 
ant was  in  writing,  held,  that,  as  it  did  not  aflSrmatively  appeal* 
from  the  declaration  that  such  allotment  was  verbal,  the  statute  of 
frauds  could  only  be  set  up  in  defense  of  the  action  by  a  plea,  assuming 
it  to  be  necessary  that  the  allotment  ought  to  have  been  in  writing. 

[Opinion  filed  April  11.  1892.] 

Appeal  from  the  County  Court  of  McLean  County ;  the 
Hon.  C.  D.  Myers,  County  Judge,  presiding. 

Messrs.  A.  J.  Barr  and  Edward  Barry,  for  appellant. 

Messrs.  Kerrick,  Lucas  &  Spexcer,  for  appellee. 

Mr.  JrsTicE  Wall.  This  was  an  action  of  assumpsit  to 
recover  purchase  money  due  upon  a  contract  for  the  sale  of 
real  estate.  The  defendant  demurred  to  the  declaration. 
The  demurrer  was  overruled  and  judgment  passed  accord- 
ingly. The  record  being  brought  here  upon  the  appeal  of 
the  defendant  it  is  assigned  as  error  that  the  declaration 
was  bad  because  it  disclosed  a  verbal  contract  for  the  sale 
of  land  which  could  not,  by  reason  of  the  statute  of  frauds, 
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be  enforced.  There  was  a  contract  in  writing  signed  by  the 
defendant,  but  it  is  claimed  the  description  of  the  lot  he 
was  to  receive  was  not  evidenced  by  that  writing  or  any 
other.  By  the  writing  it  appears  that  the  owner  of  a  tract 
of  land  adjoining  the  city  of  Bloomington  proposed  to  lay 
out  lots  of  a  certain  size  to  be  sold  at  a  fixed  price,  one  to 
each  subscriber,  and  when  three  hundred  lots  should  be 
subscribed  for,  the  particular  lots  purchased  by  the  subscrib- 
ers respectively  should  be  determined  in  some  suitable 
method  by  the  subscribers,  and  that  thereupon  the  sub- 
scribers w^ere  to  make  payment  to  a  trustee  to  be  selected 
by  the  subscribers,  and  accepted  by  the  land  owners.  The 
trustee  was  to  hold  the  funds  and  apply  them  for  the  pur- 
pose of  securing  the  building  of  a  certain  structure  described 
to  be  devoted  to  manufacturing,  and  to  pay  over  the  sur- 
plus to  the  land  owners.  The  defendant  signed  a  paper  set- 
ting out  this  agreement  and  thereby  became  a  subscriber. 

In  pursuance  of  the  plan  the  land  was  platted  and  the 
requisite  number  of  subscribers  having  been  obtained,  a 
meeting  of  the  subscribers  was  held  in  the  city,  hall  of 
Bloomington;  the  plaintiff  was  selected  as  the  trustee,  and 
was  accepted  by  the  land  owners,  and  a  plan  was  also 
agreed  on  by  the  subscribers  for  the  determination  of  the 
several  ownership  of  said  lots  among  the  several  subscribers, 
and  at  a  subsequent  meeting  the  allotment  was  made,  lot 
Xo.  252  being  thereby  allotted  to  the  defendant.  Now  it 
is  urged  that  although  the  agreement  in  the  first  instance 
was  in  writing,  yet  the  particular  lot  he  was  to  have  was 
not  specified  in  the  writing,  nor  was  there  any  subsequent 
writing  by  which  this  was  done.  Assuming  that  such  spec- 
ification was  necessary,  in  the  first  instance,  before  the  plat 
had  been  made,  yet  we  think  the  objection  is  not  tenable, 
for  the  reason  that  it  does  not  affirmatively  appear  by  the 
pleading  that  the  subsequent  action  of  the  subscribers  for 
the  purpose  of  allotting  their  respective  parcels  was  not  in 
writing.  It  is  only  where  this  is  so  that  the  defendant  can, 
by  demurrer,  set  up  the  statute  of  frauds.  In  the  present 
instance  he  should  have  set  it  up  by  plea,  if,  indeed,  it  was 
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necessary  that  there  should  be  written  evidence  of  snch 
allottraent.  It  is  also  urged  that  the  paper  is  signed  by  J. 
B.  Coates,  one  of  the  land  owners,  for  himself  and  associates, 
and  it  is  not  averred  that  he  had  written  authority  to  thus 
represent  his  associates.  This  also,  if  a  valid  objection,  must 
be  set  up  by  plea,  and  not  by  demurrer. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  J.  Parrott 

V. 

WfLLiAM  Hodgson. 


Forcible  Entry  and  Detainer— What  Constitutes  Force— Construction 
of  Statute. 

Where  appellant  claimed  to  be  the  owner  of  a  strip  of  land  on  appel- 
lee's side  of  the  partition  fence  between  their  farms,  and  accompanied 
by  two  of  his  brothers  and  two  other  men,  in  the  presence  of  appellee, 
and  against  his  protest,  took  down  the  fence  and  rebuilt  it  on  what  he 
claimed  to  be  the  true  line,  Jieldf  that  this  constituted  an  entry  by  force, 
contrary  to  the  statute. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Gyrus  Epler,  Judge,  presiding. 

Messrs.  Oscar  A.  DeLeuw  and  H.  G.  Whitlock,  for 
appellant. 

Mr.  Charles  A.  Barnes,  for  appellee. 

Mr.  Justice  Boggs.  The  parties  to  this  cause  are  own- 
ers of  adjoining  lands  separated  by  a  fence.  The  appel- 
lant claimed   that  the   fence  was  not  upon  the  true  line 
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but  that  he  was  the  owner  of  a  strip  in  the  field  of  the  ap- 
l)ellee,  extending  across  the  field  from  east  to  west  of  the 
width  of  eleven  feet  at  the  west  end  and  thirteen  feet  at 
the  east.  The  appellee  cultivated  the  field  including  the 
strip  claimed  by  the  appellant  in  corn  in  the  year  1888.  On 
the  1st  of  January,  1889,  the  appellant,  accompanied  by 
two  of  his  brothers,  Joseph  Sally  and  Charles  Smith,  in 
the  presence  of  the  appellee  and  against  his  protest  removed 
the  fence  back  into  the  field  of  the  appellee,  and  there 
rebuilt  it,  thereby  taking  possession  of  the  strip  of  land  of 
which  he  claimed  to  be  owner.  This  is  an  action  of  forcible 
entry  and  detainer  brought  by  the  appellee  to  recover  pos- 
session of  the  land  thus  taken  from  him. 

The  cause  was  submitted  to  the  court  without  a  jury,  and 
a  judgment  being  rendered  against  the  appellant  he  brings 
this  appeal  to  this  court  to  obtain  a  reversal  thereof.  Un- 
der our  statutes  of  forcible  entry  and  detainer  it  is  not 
lawful  for  any  person,  even  the  owner,  to  make  an  entry 
into  lands  with  or  by  force  but  only  in  a  peaceable  manner. 
What  is  to  be  deemed  a  forcible  entry  under  this  statute  is 
the  chief  if  not  the  sole  question  far  determination  in  this 
case.  Entry  has  been  held  to  be  forcible  if  made  by  secret 
intrigue  (McCartney  v.  Hunt,  16  111.  76),  or  against  the  will 
of  the  occupant  (Croflf  v.  Ballinger,  18  111.  200),  and  though 
not  accompanied  by  breach  of  the  peace  (Smith  v.  Iloag,  45 
111.  250) ;  but  it  is  the  contention  of  the  appellant  that  the 
holding  in  this  resj^ct  has  been  changed  by  the  rulings  in 
the  case  of  Fort  Dearborn  Lodge  v.  Klein,  115  111.  177.  In 
the  latter  case  it  is  held  that  the  word  "force,"  used  in  the 
statute  of  forcible  entry  and  detainer,  means  "  actual  force 
as  contradistinguished  from  implied  force,"  and  it  is  further 
said  in  the  same  case,  "  By  actual  force  is  meant  such  as 
breaking  open  doors  or  other  like  violent  acts,"  or  "  an 
entry  effected  by  means  of  threats  or  intimidation  of  any 
kind,  such  as  being  attended  by  an  unusual  number  of  per- 
sons or  by  making  a  display  of  dangerous  weapons,  would 
be  deemed  a  forcible  entry." 

The  entry  in  the  case  at  bar  was  accomplished  by  the 
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appellant  accompanied  by  two  brothers  and  two  or  more 
other  persons,  who,  in  the  presence  of  the  appellee,  and 
against  his  protest,  tore  down  the  fenc«,  removed  it  to  such 
place  as  the  appellant  claimed  marked  the  boundary  of  the 
land  he  assumed  to  own,  and  there  rebuilt  it.  The  Circuit 
Court  properly  regarded  the  entry  thus  made  as  a  forcible 
entry  and  a  violation  of  the  statutes.  The  appellant,  if  the 
owner  of  the  strip  in  question,  may  recover  it  by  an  appro- 
priate action  at  law,  but  not  by  acts  of  violence  and  a  show 
of  superior  numbers.  Such  conduct  tends  to  breaches  of 
the  peace  and  is  in  disregard  and  contempt  of  law. 
The  judgment  of  the  Circuit  Court  is  affinned. 

Judgment  affirmed. 


William  J.  Parrott 

V. 

William  Hodgson  et  al. 

Fee  Bill — Motion  to  Quash — New  Fee  Bill  Issued  by  Order  of  Court — 
Res  Ad  judicata. 

Where  a  motion  to  quash  a  fee  bill  was  made,  and  the  court  passed 
upon  the  motion,  making  some  corrections,  and  ordered  a  new  fee  biU 
to  issue,  fieldy  that  all  items  which  were  contained  in  the  original  fee 
bill,  and  which  had  been,  or  might  have  been,  passed  upon  by  the 
court,  were  res  adjudicata. 

[Opinion  filed  April  11,  1892.] 

Appeal  from  the  County  Court  of  Morgan  County ;  the 
Hon.  O.  P.  Thompson,  Judge,  presiding. 

Mr.  Oscar  A.  De  Leuw,  for  appellant, 

Mr.  Charles  A.  Barnes,  for  appellee. 

Mr.  Justice  Wall.     This  was  a  motion  to  quash  a  fee 
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bill,  which  the  court  denied.  It  appears  that  at  a  former 
term  a  motion  of  the  same  sort  had  been  made  in  reference 
to  a  former  fee  bill  in  this  case  concerning  the  same  items. 
The  court  passed  upon  that  motion,  making  some  correc- 
tions, and  directed  a  new  fee  bill  to  be  issued  for  the  fees 
and  charges  then  set  out,  which  were  the  same  fees  and 
charges  contained  in  the  present  fee  bill.  From  that  order 
no  appeal  was  taken,  but  when  the  fee  bill  was  afterward 
issued,  it  was  replevied,  and  the  motion  now  under  con- 
sideration was  interposed.  The  court  refused  to  entertain 
the  motion,  because  the  matter  was  res  judicata.  We  think 
this  ruling  correct.  Whatever  errors  (and  all  that  are 
urged  amount  to  less  than  three  dollars)  may  be  found  in 
the  present  fee  bill  were  in  the  first  one.  They  were  then, 
if  ever,  the  proper  subject  of  complaint.  If  they  were  or 
were  not  presented,  the  action  of  the  court,  in  specifically 
ordering  the  fee  bill  to  issue  as  it  now  is,  should  preclude 
another  inquiry  touching  any  of  the  items  therein,  so  long 
as  that  order  remains  in  full  force  and  unreversed.  It  is 
suggested  that  the  objectionable  items  now  complained  of 
were  not  then  brought  to  the  attention  of  the  court,  and 
should  not,  therefore,  be  considered  as  settled  by  that  order. 
They  might  have  been,  and  should  have  been,  if  the  party 
was  not  satisfied  with  them.  It  would  be  a  vicious  practice 
to  permit  a  party  to  replevy  a  fee  bill  upon  one  item  at  one 
term,  and  having  quashed  it,  to  replevy  the  alias  upon 
another  item,  contained  in  the  first,  at  the  next  term,  and  so 
on,  ad  infinitum. 
The  judgment  wiU  be  affirmed. 

Judrjinent  -affirmed. 
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1^^    — ^       Distribution  of  Personal  Estate— Construction  of  Statute — Situs  of 

Persotial  Property— Of  Glioses  in  Action — Place  of  Residence  of  Intes- 
tate, . 

1.  At  common  law  the  distribution  of  personal  property,  wherever 
situated,  is  governed  by  the  law  of  the  country  of  the  intestate's  domi- 
cile at  the  time  of  his  death;  but  under  the  statute  of  this  State,  per- 
sonal property  "  in  tliis  State  "  of  persons  dying  intestate,  is  to  be  dis- 
tributed according  to  the  law  of  this  State,  whatever  the  law  of  the 
domicile  of  the  deceased. 

2.  The  plirase  of  the  statute  "  in  this  State,"  means  only  such  prop- 
erty as  is  physically,  actually  here,  and  here  for  some  continuous  and 
definite  period.  , 

3.  A  promissory  note  is  merely  evidence  of  a  right,  which  is  wholly 
intangible  and  can  not  be  regarded  as  situated  anywhere  of  itself,  but 
resides  with  its  owner.  Promissory  notes  left  in  this  State  with  an 
agent  by  a  non-resident,  for  the  purpose  of  safekeeping  and  for  collec- 
tion while  the  owner  is  traveling,  are  not  to  be  regarded  as  pei-sonal 
property  "  in  this  State,"  but  the  proj^rty  is  located  with  the  owner. 

4.  Where  a  person  has  a  residence  in  a  certain  place  and  leaves  that 
place  permanently,  with  the  intent  of  locatmg  in  another  place,  but  dies 
before  the  intent  of  making  such  new  location  is  carried  into  effect,  the 
domicile  of  such  person  is  to  be  considered  at  tlie  first  named  place. 

[Opinion  filed  April  11,  1802.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
lion.  Thomas  F.  Tifi'on,  Judge,  presiding. 

Messrs.  Phillips  &  Porter,  Runnells  &  Burry  and  C. 
Eayburn,  for  appellant. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  appellee. 

Mr.  Justice  Wall.  This  was  an  appeal  from  an  order  of 
distribution  of  the  personal  estate  of  Cordelia  T.  Cooper, 
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deceased,  made  in  the  Circuit  Court  upon  an  appeal  from  the 
order  of  the  County  Court.  The  said  Cordelia  T.  Cooper 
died  intestate,  in  the  city  of  Cincinnati,  Ohio,  August  4, 
1888,  leaving  an  estate  of  some  $15,000,  consisting  of  prom- 
issory notes  secured  by  real  estate  mortgages,  executed  by 
residents  of  McLean  County,  Illinois.  She  left  surviving, 
her  husband,  Edward  T.  Cooper,  no  children  or  descendants 
of  children,  but  nephews  and  nieces  and  descendants  of 
deceased  nephews  and  nieces.  The  controversy  is  as  to  the 
distribution  of  this  estate,  the  husband  claiming  it  under  the 
law  of  descent  of  Illinois  and  the  next  of  kin  claiming  it 
under  the  law  of  descent  of  Missouri.  The  Circuit  Court 
held  that  the  distribution  should  be  according  to  the  law 
of  this  State  and  that  the  husband  was  entitled  to  the  whole 
after  payment  of  debts  and  cost  of  administration.  It 
appears  that  deceased  had  lived  for  many  years  at  Bloom- 
ington,  in  said  McLean  County,  the  wife  and  widow  of  a 
Mr.  Townshend,  who  had  there  died  and  was  buried  in 
the  cemetery  there  located.  She  had  considerable  property, 
consisting  of  real  estate  in  Bloomington  and  money  loaned 
on  real  estate  security.  On  the  28th  of  April,  1881,  she 
was  married  to  Mr.  Cooper,  a  Presbyterian  minister,  who 
was  then  a  resident  of  Cincinnati  and  engaged  as  a  writer 
for  a  religious  paper  published  in  that  city.  Mr.  and  Mrs. 
Cooper  resided  there  three  or  four  years,  living  in  a  rented 
house,  and  then  they  went  to  St.  Louis,  Mo.,  where  he  was 
engaged  in  editorial  work  on  the  Evanyelisty  a  Presbyterian 
paper  published  in  that  city,  he  having  some  pecuniary 
interest  in  the  paper  as  a  stockholder.  They  remained  in 
St.  Louis  some  three  years  or  more,  during  which  time  they 
lived  at  a  boarding  house,  in  rooms  furnished  by  themselves. 
In  the  spring  of  1888,  Mr.  Cooper  sold  his  interest  in  the 
Evangelist  and  severed  his  connection  with  it  but  remained 
in  St.  Louis,  preaching  in  various  localities  though  having 
no  regular  work  in  charge,  until  about  Julyl,  1888,  w^hen  he 
and  Mrs.  Cooper  went  to  Cincinnati,  where  they  remained 
until  her  death.  The  immediate  cause  of  their  leaving  St. 
Louis  and  going  to  Cincinnati  was  the  condition  of    her 
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health.  She  had  an  affliction  of  the  eyes  rendering  her 
nearly  blind.  Their  purpose  was  to  have  her  eyes  treated 
in  Cincinnati,  an  operation  being  necessary,  and  after  that 
to  spend  the  summer  at  the  eastern  sea  shore.  When  leav- 
ing St.  Louis  they  sold  some  of  their  furniture  and  some 
remaining  unsold  was  stored  there.  After  her  death  Mr. 
Cooper  returned  to  St.  Louis  and  was  again  professionally 
engaged  there.  It  apj^ears  that  after  the  marriage  Mrs. 
Cooper  sold  all  her  real  estate  in  Bloomington  and  con- 
verted it  into  money,  keeping  the  proceeds,  as  well  as  what 
she  had  before  invested  in  loans  secured  upon  real  estate 
in  that  vicinity.  These  investments  were  managed  for 
her  by  Henry  Capen,  who  is  the  administrator,  and  it 
would  seem  that  he  usually  represented  her  in  these  busi- 
ness matters,  making  collections,  new  loans,  etc.  As  Mr. 
and  Mrs.  Cooper  were  about  leaving  St.  Louis,  Mr.  Cooi)er 
wrote  Mr.  Capen,  saying  they  expected  "  to  leave  veiy  soon 
for  an  indefinite  period,"  during  which  they  wished  to  place 
in  his  hands  tlie  papers  belonging  to  her,  "  for  safe  kee])ing 
and  collection;"  that  they  were  going  first  to  Cincinnati,  in 
the  hope  of  restoring  her  vision  by  removing  the  cataract 
from  one  eye,  after  Avhich  they  would  go  to  the  sea  shore  in 
New  Jersey,  and  that  they  could  easily  keep  in  communi- 
cation with  him  while  intrusting  these  matters  to  his  care. 
On  the  18th  of  July  Mr.  Cooper  again  wrote  to  Mr.  Capen, 
advising  him  of  the  successful  result  of  the  operation  on  onfi 
eye;  that  the  operation  on  the  other  would  be  deferred  three 
or  four  months,  and  that  in  the  meantime  their  address 
would  be  Perth  Amboy,  New  Jersey;  that  they  expected  to 
start  east  in  a  few  days  and  that  he  had  sent  him  by  express 
the  notes  and  mortgages,  giving  a  list  of  them  and  requesting 
him  to  "  collect  as  claims  mature  and  remit  as  advised,  and 
retain  papers  for  safe  keeping  until  otherwise  adviseil." 
These  notes  and  mortgages  were  sent  accordingly  and  were 
duly  received  by  Mr.  Cai)en,  in  whose  possession  they  were 
when  Mrs.  Cooj^er  died  about  two  weeks  after  they  were  so 
sent. ""  She  was  buried  in  the  Bloomington  cemetery,  beside 
the  remains  of  her  first  husband,  pursuant  to  her  request 
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and  long  settled  purpose,  and  shortly  afterward  upon  the 
suggestion  and  application  of  Mr.  Cooper,  letters  of  ad- 
ministration were  issued  to  Mr.  Capen,  who  proceeded  in 
the  usual  way  to  settle  the  estate. 

When  the  proper  time  for  distribution  arrived  the  next 
of  kin  filed  their  petition,  claiming  the  entire  amount  in  ac- 
cordance with  the  law  of  Missouri,  which  would  in  such 
case  award  tlie  personal  estate  to  the  next  of  kin  in  prefer- 
ence to  the  husband.  The  demand  thus  made  was  based 
upon  the  proposition  that  the  last  domicile  of  the  deceased 
was  in.  the  State  of  Missouri,  where,  of  right,  the  principal 
administnition  should  have  been,  and  that  the  administra- 
tion in  this  State  should  be  regarded  as  merely  auxiliary  or 
ancillary,  and  upon  the  further  proposition  that  when  th« 
estjite  so  administered  here  was  ready  for  distribution  the 
law  of  the  domicile  should  prevail  in  determining  the  proper 
distributees. 

It  is  well  settled  that  by  the  common  law  the  "  distribu- 
tion of  personal  property,  wherever  situated,  is  governed  by 
the  law^  of  the  country  of  the  intestate's  domicile  at  the 
time  of  his  death,  and  not  by  the  conflicting  laws  of  the 
various  places  where  the  goods  happen  to  be  situated."  2 
Kent  Com.  Sec.  429 ;  Russell  v.  Madden,  95  111.  485;  Young 
V.  Wlttenmyre,  123  111.  303. 

It  is  important,  then,  to  inquire  whether  our  statute  has 
n^e  any  change  in  this  respect.  It  provides,  Chap.  39, 
Sec.  1: 

"  That  estates,  both  real  and  personal,  of  residents  and 
non-resident  proprietors  in  this  State,  dying  intestate,  or 
whose  estate  or  any  part  thereof  shall  be  deemed  and  taken 
as  intestate  estate,  after  all  just  debts  and  claims  against 
such  estate  are  fully  paid,  shall  descend  to  and  be  distributed 
in  manner  following,  to-wit:  *  *  *  3d.  When  there 
is  a  widow,  or  surviving  husband,  and  no  child  or  children, 
or  descendants  of  a  child  or  children  of  the  intestate,  then, 
after  the  payment  of  all  just  debts,  one-half  of  the  real 
estate  and  the  whole  of  the  personal  estate  shall  descend  to 
such  widow  or  surviving  husband  as  an  absolute  estate  for- 
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ever,  and  the  other  half  of  the  real  estate  shall  descend  as 
in  other  cases  where  there  is  no  child  or  children,  or  descend- 
ants of  child  or  children."  Assuming,  as  both  sides  do, 
that  the  words  "  in  this  State  "  are  intended  to  refer  to  and 
qualify  "  estates,"  and  do  not  refer  to  the  place  where  the 
owner  thereof  may  die  intestate,  they  clearly  refer  to  per- 
sonal as  well  as  real  property,  and  then  the  question  is, 
when  may  personal  property  be  regarded  as  "  in  this  State," 
within  the  meaning  of  the  statute,  or  rather,  was  the  prop- 
erty here  involved  to  be  so  regarded,  if,  as  claimed,  Mrs. 
Cooper's  domicile  was  in  Missouri  at  the  time  of  her  death  i 
We  have  been  referred  to  no  adjudication  by  our  Supreme 
Court,  tending  to  settle  the  point. 

The  first  statute  of  descent  enacted  in  Illinois  was  ap- 
proved March  29,  1819.  It  declared  '*that  the  estates,  both 
of  resident  and  non-resident  proprietors  in  this  State,  dying 
intestate,  shall  descend,"  etc.,  the  provision  being  copied 
substantially  from  the  ordinance  of  1787.  So  the  law  re- 
mained until  the  act  of  January  23,  1829,  relative  to  wills, 
testaments,  etc.,  by  Section  43  of  which  it  was  provided 
that  "estates,  both  real  and  personal,  of  resident  or  non- 
resident proprietors  in  this  State,  dying  intestate,"  ete.,  etc. 
The  same  provision  is  found  in  the  revision  of  1845,  Sec.  46 
of  the  chapter  on  Wills.  The  present  provision  was  enacted 
April  9,  1872.  It  was,  of  course,  clearly  within  the  legis- 
lative power  to  change  the  rule  of  the  common  law  on  this 
subject,  but  in  view  of  the,  reasons  upon  which  the  rule  was 
based,  we  are  not  to  presume  the  legislature  intended  to 
change  it,  except  so  far  as  the  intention  is  clearly  mani- 
fested. However  much  of  fiction  there  may  have  been  in 
the  rule  as  to  chattels,  there  was  none  as  to  choses  in  action. 
With  respect  to  them  it  is  essentially  true  that  they  follow 
the  owner.  The  property  therein  is  not  the  mere  promis- 
sory note,  but  it  is  the  right  to  demand  and  have  a  sum  of 
money  from  the  debtor.  The  promissory  note  is  merely 
evidence  of  the  right,  which  is  wholly  intangible,  and  can 
not  be  regarded  as  situated  anywhere  of  itself ;  it  resides 
always  in  the  owner.    Story  on  Conflict  of  Laws,  Sec.  362 ; 
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State  Tax  Case,  15  Wallace,  300 ;  Murray  v.  Charleston,  96 
U.  S.  432. 

The  Supreme  Court  of  Mississippi  had  occasion  to  con- 
strue a  statutory  provision  of  that  State,  reading  as  follows  : 
"  All  pereonal  property  situated  in  this  State  shall  descend 
and  be  distributed  according  to  the  laws  of  this  State  regu- 
lating the  descent  of  such  property,  regardless  of  all  mate- 
rial rights  which  may  have  accrued  in  other  States,  and 
notwithstanding  the  domicile  of  the  deceased  may  have 
been  in  another  State,  and  whether  the  heirs,  or  persons 
entitled  to  distribution  be  in  this  State  or  not;  and  the 
widow  of  such  deceased  person  shall  take  her  share  of  the 
personal  estate,  according  to  the  laws  of  this  State." 

The  court  held,  in  effect,  that-  in  order  to  bring  choses  in 
action  within  the  meaning  of  this  provision,  when  owned 
by  a  non-resident,  it  should  appear  that  they  were  in  some 
way  substantially  connected  with  business  conducted  in  the 
State,  saying:  "  The  rule  that  such  property  has  its  siUis 
at  the  domicile  of  the  owner  is  universally  recognized,  and 
may  be  said  to  be  as  well  established  as  if  declared  by  posi- 
tive statute,  and  we  are  un willing  to  hold  it  to  be  abrogated 
by  implication."  Speed  v.  Kelly,  50  Miss.  47;  Jaliier  v. 
Easco,  62  Miss.  699.  Under  the  peculiar  facts  of  the  latter 
case  the  court  felt' bound  to  hold  that  the  property  evidenced 
by  the  promissory  notes,  etc.,  was  so  far  incorporated  with 
the  business  of  the  State,  having  also  beon  there  listed  for 
taxation,  as  to  be  within  the  statute. 

We  are  inclined  to  apply  similar  considerations  in  the 
construction  of  our  statute.  If  it  is  intended  to  provide 
that  all  personal  estates  being  within  this  State  shall  be 
distributed,  etc.,  we  think  it  must  mean  only  such  property 
as  is  physically,  actually  here,  and  here  also  for  some  con- 
tinuous and  definite  period.  It  would  not  include  {)roperty 
merely  in  transit,  nor  securities  deposited  merely  for  safe 
keeping  for  an  indefinite  period.  The  property  must  actu- 
ally be  in  the  State.  In  this  instance  the  property,  that  is 
the  right  to  have  payment,  was  not  in  this  State  if  the 
owner's  domicile  was  not  here.    The  notes  were  not  listed 
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for  taxation  and  never  had  been — nor  had  any  of  the  funds 
from  whence  they  were  derived — nor  were  they  in  any  way 
incorporated  with  the  mass  of  property  in  the  State.  It  is 
evident  they  were  placed  in  the  hands  of  the  agent  for  a  mere 
temporary  purpose:  that  is,  collection  as  they  matured,  and 
safe  keeping  while  the  owner  was  traveling.  The  mere  fact 
that  they  were  here  in  the  hands  of  an  agent  for  collection 
is  not  important.  Suppose  a  creditor  residing  in  another 
State  should  himself  come  here  bringing  the  not^s  of  his 
debtor  residing  here  for  the  purpose  of  collecting  or  selling 
or  without  any  particular  purpose  in  regard  thereto,  or  for 
the  sake  of  having  them  with  him,  and  should  die  while 
here,  and  while  so  having  them  in  his  possession,  would  any 
one  say  the  property  evidenced  by  the  notes  was  "  in  this 
State,"  within  the  meaning  of  the  statute  ?  We  would  not 
so  regard  it.  The  attitude  of  the  present  case  is  not  differ- 
ent from  that  of  the  case  supposed,  unless  it  can  be  said 
that  the  domicile  of  Mrs.  Cooper  was  in  Illinois  at  the  time 
of  her  death. 

Where,  then,  was  her  domicile  ?  The  domicile  of  the  hus- 
band is  the  domicile  of  the  ^vif e  while  they  are  living  together 
in  the  conjugal  relation.  When  she  married  Mr.  Cooper  and 
went  with  him  to  Cincinnati,  she  necessarily  abandoned  the 
domicile  she  had  previously  held  at  Bloomington,  and  when 
she  went  with  him  to  St.  Louis  it^was  again  changed.  It 
was  never  changed  from  St.  Louis.  In  legal  contemplation 
it  there  remained  for  the  reason  that  while  it  was  the  pur- 
pose not  to  return  there,  and  while  it  may  have  been  the 
intention  to  finally  make  a  home  in  Illinois,  that  pur4)ose 
was  not  carried  out.  In  Ilager  v.  Hager,  74  111.  312,  it  Avas 
said:  "  To  efifect  a  change  of  domicile  there  must  be  an  actual 
abandonment  of  the  first  domicile  coupled  with  the  inten- 
tion not  to  return  to  it,  and  there  must  be  a  new  domicile 
acquired  by  actual  residence  within  another  jurisdiction 
coupled  with  the  intention  of  making  the  last  acquired  resi- 
dence a  permanent  home."  No  such  acquisition  appears  in 
the  present  case  after  the  parties  settled  in  St.  Louis.  We 
need  not  determine  whether  it  was  competent  for  Mr.  Cooper 
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to  testify  as  to  the  declarations  of  his  wife  or  to  the  conver- 
siitions  between  them  on  this  subject.  Assuming,  though 
not  conceding,  such  evidence  was  legally  competent,  and 
that  it  truly  shows  the  purpose  they  had  in  view,  still  there 
is  lacking  the  proof  that  this  purpose  Avas  ever  effected. 
It  was  not  effected  by  sending  the  notes  and  mortgages  to 
Mr.  Capen  for  collection  and  safe  keeping,  nor  is  the  fact 
that  she  desired  to  be  buried  and  was  buried  in  the  Bloom- 
ington  cemetery  sufficient. 

Counsel  for  appellee  have  cited  authorities  to  sustain  the 
proposition  that  as  the  debtors  resided  in  Illinois,  it  w^as 
proper  there  to  take  out  letters  of  administration.  We  do 
not  question  the  position  thus  taken.  These  debts  were 
assets  for  administration,  hoiia  notahilla,  there,  but  unless 
the  domicile  of  the  owner  was  there  also,  such  administra- 
tion would  be  ancillary  only.  The  question  of  distribution 
would  not  be  thereby  involved  or  determined. 

We  are  of  opinion,  then,  upon  the  w^hole  case,  that  the 
situs  of  this  property,  so  far  as  distribution  is  concerned, 
was  not  in  Illinois  but  in  Missouri.  The  order  of  the  Cir- 
cuit Court  will  therefore  be  reversed  and  the  cause  will  be 
remanded  with  directions  to  distribute  the  net  proceeds  of 
the  personal  estate  according  to  the  rules  of  descent  of  the 
latter  State. 

Reversed  and  remanded. 


MiTTiE  L.  Horton 

V. 

Charles  W.   Smith. 

^  Bills  of  Exceptions — Amendment  of— Practvie— Exemptions — Filing 
Schedule— Omission  Therefrom  of  Part  of  Property — Failure  of  Officer 
to  Attach  Jurat  to  Schedule, 

1.    A  bill  of  exceptions  did  not  show  that  exception  was  taken  to  the 
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judgment,  and,  upon  notice,  the  court  at  the  next  term  amended  the 
bill  of  exceptions  to  show  the  fact  that  exception  was  duly  taken:  hcld^ 
that  the  amendment  was  properly  allowed,  and  that  the  fact  that  the 
judge  allowing  the  amendment  was  the  successor  of  the  judge  presiding 
at  the  trial  was  immat/erial. 

2.  The  omission  of  articles  from  a  debtors  schedule  does  not  deprive 
the  debtor  of  the  right  to  claim  exemption  of  the  articles  actually 
scheduled. 

3.  Where  a  sheriff  administered  the  oath  to  a  debtor  filing  a  schedule 
with  him  but  failed  to  attach  the  jurat  to  the  schedule,  held,  that  his 
omission  did  not  deprive  her  of  her  right  of  exemption. 

•     [Opinion  filed  April  11,  1S92.] 

Appeal  from  the  Circuit  Court  of  Fulton  County;  the 
Hon.  J.  C.  Bag  BY,  Judge,  presiding. 

Messrs.  Masters  &  Dyckes,  for  appellant. 

Messrs.  Gray  &  Waggoner,  for  appellee. 

Mr.  Justice  Wall.  This  was  replevin  by  appellant 
against  appellee.  The  case  was  tried  by  the  court,  a  jury 
being  waived,  and  the  issues  were  found  for  the  defendant. 
Judgment  accordingly,  from  which  the  plaintiff  prayed  an 
appeal  to  this  court.  The  bill  of  exceptions  did  not  show 
that  exception  was  taken  to  the  judgment,  and  upon  notice 
the  court  at  the  next  term  amended  the  bill  of  exceptions 
to  show  the  fact  that  an  exception  was  taken  at  the  proi)er 
time.  It  is  now  moved  to  strike  the  amended  record  from 
the  files.  First,  because  the  judge  presiding  when  the 
amendment  was  made  was  the  successor  in  office  of  the 
judge  presiding  on  the  trial,  and  second,  because  there  is 
nothing  in  the  record  to  amend  by. 

The  change  in  the  judges  can  make  no  difference,  since 
the  application  is  to  the  court  and  not  to  the  judge,  and  is 
for  the  purpose  of  amending  the  record  of  the  court.  As 
to  the  second  objection,  an  appeal  was  prayed  and  allowed, 
and  time  fixed  for  the  presentation  of  a  bill  of  exceptions. 
It  appears  that  it  was  the  common  practice  in  that  court  to 
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consider  the  exception  made  in  such  cases  without  orally 
stating  it;  that  it  was  always  considered  as  included  in 
the  prayer  for  appeal,  and  was  always  incorporated  in  the 
bill  of  exceptions.  Such  is  the  common  practice  elsewhere, 
and  we  presume  generally.  The  statement  of  the  exception 
is  purely  a  matter  of  form  and  may  well  be  considered  as 
implied  by  praying  an  appeal.  We  think  there  was  enough 
of  record  to  amend  by.  The  motion  to  strike  out  will  be 
denied. 

The  appellant  was  defendant  in  an  execution  held  by  the 
appellee  as  deputy  sheriff.  When  she  was  notified  of  the 
execution  she  tendered  him  a  list  of  her  personal  property 
as  a  schedule  under  the  statute  and  claimed  her  exemption. 
This  list  was  signed  by  her  but  not  sworn  to.  He  called 
her  attention  to  the  fact,  and  she  said  she  wished  to  make 
the  necessary  oath,  and  he  thereupon  administered  it  orally 
and  accepted  the  paper  but  did  not  affix  the  jurat.  After 
the  ten  days  had  expired  he  levied  upon  the  property  in 
question  and  this  suit  followed.  It  is  now  insisted  that  the 
statute  was  not  sufficiently  complied  with  because  the 
schedule  did  not  purport  to  contain  all  the  personal  prop- 
erty of  the  defendant  in  execution,  including  money  and 
debts  due,  and  because  the  oath  was  not  written  out  in  due 
form  when  the  schedule  was  tendered.  The  omission  of 
articles  from  the  schedule  would  not  forfeit  the  right  to 
claim  what  was  actually  scheduled.  Berry  v.  Hanks,  28 
111.  App.  51.  The  statutes  provide  that  "said  schedule 
shall  be  subscribed  and  sworn  to  by  the  debtor,  and  any 
property  owned  by  the  debtor  and  not  included  in  the 
schedule  shall  not  be  exempt."  This  list  was  subscribed, 
and  the  oflScer  was,  by  the  statute,  authorized  to  administer 
the  oath.  It  was  his  duty  to  administer  it  in  the  proper 
form  and  he  should  have  at  once  written  the  same  in  full  at 
the  foot  of  the  paper  or  on  another  paper  attached  thereto. 
That  he  did  not  do  so,  and  that  he  suffered  the  appellant  to 
suppose  she  had  made  the  proper  oath  until  too  late  to 
make  a  new  schedule  was  his  fault,  not  hers,  and  should  not 
deprive  her  of  the  right  to  claim  her  legal  exemption.    Had 
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he  declined  to  administer  the  oath  until  it  was  properly 
written,  another  question  would  be  presented  which  need 
not  now  be  discussed.  She  was  clearly  entitled  to  an  ex- 
emption, whether  she  w^as  the  head  of  a  family  or  not.  We 
are  inclined  to  the  opinion  that  under  the  facts^in  proof 
she  should  be  regarded  as  the  head  of  the  family,  and  as 
such  entitled  to  claim  the  exemption  of  property  to  the 
extent  of  $400  in  value.  The  judgment  will  be  reversed 
and  the  cause  remanded. 

lieversed  and  remanded. 


Oscar  M.  Packard 

V. 

Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company. 

Landlord  and  Tenant — Verbal  Lease  for  Ticenty  Years — Attempted 
Assignment  of— Tenancy  from  Year  to  Year,  How  Created. 

A  verbal  lease  of  land  for  a  term  of  twenty  years  at  a  nominal  rental 
of  one  dollar  for  the  entire  term,  is  to  be  regarded  as  a  tenancy  at  will, 
or  a  mere  license)  and  is  not  assignable. 

[Opinion  filed  April  11,  1892.] 

In  error  to  the  County  Court  of  McLean  County;  the 
Hon.  C.  D.  Myers,  Judge,  presiding. 

Messrs.  Ezra  M.  Prince  and  Frank  R.  IIendersoNj  for 
plaintiff  in  error. 

Messrs.  F.  Y.  Hamilton  and  John  T.  Dye,  for  defendant 
in  error. 

Mr.  Justice  "Wall.     This  was  an  action   of  trover  by 
Packard  against  the  railroad  company  to  recover  the  value 
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of  a  certain  building  standing  on  the  right  of  way  of  the 
company.  The  case  was  tried  by  the  court,  a  jury  being 
waived,  and  judgment  was  rendered  for  the  defendant.  • 

It  appears  that  in  April,  1876,  when  the  railroad  belonged 
to  a  former  corporation  and  was  in  the  hands  of  a  receiver, 
a  verbal  agreement  was  entered  into  by  the  superintendent 
of  the  road  with  one  Gilmore,  by  which  the  latter  became 
the  lessee  of  the  company  as  to  a  parcel  of  ground  on  the 
right  of  way  for  twenty  years  for  the  nominal  sum  of  one 
dollar  for  the  whole  term,  for  the  purpose  of  erecting  the 
building  in  question,  which  was  to  be  used  in  the  mercantile 
and  grain  business.  No  writings  were  signed  nor  was  it 
ever  intended  the  agreement  should  be  put  in  that  form 
The  building  was  erected  by  Gilmore,  who  afterward  sold 
it  to  one  Crumbaugh  and  he  sold  to  Packard.  The  rail- 
road changed  hands  several  times,  the  last  owner  having 
leased  it  for  a  term  of  years  to  the  defendant  in  error.  It 
does  not  appear  t6at  notice  of  Gilmore's  rights  was  ever 
brought  to  the  knowledge  of  the  lessee  company  or  its  les- 
sor. It  is  urged  by  plaintiff  in  error  that  .the  tenancy, 
though  under  an  agreement  void  by  the  statute  of  frauds, 
became  a  tenancy  from  year  to  year.  We  are  inclined  to 
think  not.  There  was  no  holding  over  after  the  term 
expired,  nor  w^as  there  a  reservation  of  annual  rent,  which  is 
said  to  be  the  leading  circumstance  which  turns  leases  for 
uncertain  time  into  leases  from  year  to  year.  4  Kent,  114; 
Herrell  v.  Sizeland,  81  111.  459.  It  should  be  regarded  rather 
as  a  tenancy  at  will,  or  as  a  mere  license.  Such  an  interest 
is  not  assignable.  Kent,  supra;  1  Washburn,  Real  Property, 
2  J  Ed.,  384-414;  Prince  v.  Case,  10  Conn.  382.  Again,  such 
an  agreement  would  not  be  binding  upon  a  subsequent  pur- 
chaser of  the  land,  without  notice,  the  building  not  having 
been  removed.    Ewell  on  Fixtures,  319. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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City  of  Springfield 

V. 

B.  M.  Griffith. 

Municipal  Corporations — Change  of  Street  Grade— Action  against 
City  for  Damages  by  Adjacent  Property  Owner — Measure  of  Damages 
— Instructions. 

1.  In  an  action  against  a  city  to  recover  damages  to  plain tifTs  real 
estate  occasioned  by  a  change  of  grade  in  the  street  on  which  it  was 
located,  held,  that  an  instruction  given  by  the  court  on  the  measure  of 
damages  was  without  support  from  the  evidence,  and  was  misleading 
to  the  jury,  constituting  reveraible  error. 

2.  Where  private  property  has  been  damaged,  but  not  taken,  by  a 
public  improvement,  the  measure  of  damages  is  the  depreciation  in  value 
occasioned  by  such  improvement.  Where  there  has  been  a  nece«8iu*y 
outlay  for  the  purpose  of  immediate  use  and  enjoyment  of  the  proi^erty, 
such  outlay  is  to  be  taken  into  account  in  estimating  the  depreciation. 

.    [Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

Messrs.  T.  McGrath,  Davis  McKeown  and  Conklinq  & 
Grout,  for  appellant. 

Messrs.  Patton  &  Hamilton,  for  appellee. 

Mr.  Justice  Wall.  This  case  was  here  at  a  former  term. 
See  21  111.  App.  93.  A  second  trial  resulted  in  aveixlict  and 
judgment  for  $1,250.  The  case  is  substantially  as  it  was 
before  and  a  restatement  is  not  necessary. 

It  is  apparent  that  the  main  if  not  the  sole  ground  of 
damage  was  that  the  raising  of  the  street  prevented  the  flow 
of  water  from  the  lot  and  that  thereby  the  owner  was  com- 
pelled to  drain  or  fill  in  order  to  enjoy  the  full  use  of  the 
property.     He  did  some  filling  and  he  did  some  draining, 
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nnd  he  complains  that  the  property  was  damaged  in  its 
appeo-rance,  in  that  so  far  as  the  filling  extended  there 
was  an  increased  tendency  to  dampness,  making  it  uidesir- 
able  and  unwholesome  as  a  residence.  The  filling  was  not 
very  considerable,  and  it  is  difficult  to  see  how  the  estimate 
of  plaintiff  in  this  respect  can  be  sustained.  Testimony 
was  allowed  to  go  to  the  jury  to  show  what  it  would  cost 
to  fill  the  lot  up  to  the  grade  of  the  street  and  to  raise  the 
house  to  correspond,  and  the  estimates  of  witnesses  upon 
this  theory  of  the  plaintiflPs  damages  ranged  from  $1,500  to 
$3,000.  The  plaintiff  himself  testified  that  the  cost  of  fill- 
ing, draining  and  raising  walks  was  $2vS0,  and  that  in  his 
opinion  the  property  was  not  as  good  by  $3,000,  as  if  grade 
had  been  let  alone  and  said,  "I  answer  the  question  of 
depreciation  in  value  by  estimating  it  at  \Vhat  it  would  cost 
me  to  put  it  in  condition  it  was  before  lot  had  to  be  filled 
in,  and  that  would  be  $3,000;  and  it  is  unsanitary  with  the 
filling.  At  the  time  of  storm  water  went  under  front  part 
of  house;  there  is  no  cellar  there;  the  ground  is  two  feet 
lower  than  outside."  The  storm  referred  to  occurred  while 
the  street  was  being  graded.  After  the  grading  was  com- 
pleted no  water  passed  from  the  street  or  the  sidewalk  upon 
the  plaintiff's  lot  and  all  the  water  he  was  troubled  with 
was  what  fell  upon  the  lot. 

The  court  gave  the  following  instruction,  at  the  instiince 
of  the  plaintiff : 

"2.  The  court  instructs  the  jury,  that  if  you  believe 
from  the  evidence  that  the  city,  through  its  officers  and 
agents,  filled  up  Sixth  street  in  front  of  the  premises  of  Dr. 
Griffith,  so  as  to  thereby  throw  water  upon  said  premises 
which  otherwise  would  not -have  run  onto  said  premises, 
and  if  you  further  believe  from  the  evidence  that  it  thereby 
became  necessary  to  fill  up  said  premises  and  put  tile  therein, 
and  that  Dr.  Griffith  caused  such  filling  and  tiling  to  be 
done  in  the  usual  and  customary  way  in  such  cases,  then 
Dr.  Griffith  has  a  right  to  recover  in  this  case  whatever  sum 
of  money  such  filling  and  tiling  reasonably  cost  him;  and  if 
you  further  believe  from  the  evidence  that  said  filling  and 
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tiling  did  not  wholly  prevent  such  flowing  of  water  upon  said 

premises,  and  that  said  premises  continued  thereafter  to  be 

damaged  by  such  flowing  of  water  thereon,  then  the  jury 

should,  in  addition  to  whatever  sum  of  monev  said  fillings 
'  •',0 

and  tiling  reasonably  cost  Dr.  Griffith,  give  him  in  their 
verdict  whatever  sum  said  premises  have  been  damaged,  if 
any,  by  the  flowing  of  said  water  thereon  as  aforesaid,  since 
said  tilling  and  tiling." 

This  assumes  a  state  of  facts  not  shown  by  the  proof  as  to 
water  flowing  upon  the  lot  from  the  street.  Filling  was 
not  necessary  to  prevent  such  flowing,  nor  was  he  annoyed 
with  such  flowing  after  the  filling  was  done.  As  already 
stated  he  had  no  annoyance  from  that  cause  after  the  street 
was  completed. 

The  question  then  arises,  what  would  be  the  measure  of 
damages  in  such  a  case  i  It  is  not  disputed  that  it  was  nec- 
essary for  him  to  resort  to  some  means  of  relief  from  the 
water  naturally  falling  upon  the  lot,which  before  the  improve- 
ment flowed  away  from  the  lot  to  the  street.  We  under- 
stand the  rule  as  laid  down  by  the  Supreme  Court  to  be  that 
where  private  property  has  been  damaged,  but  not  taken, 
by  a  public  improv^ement,  the  measure  of  damages  is  the 
depreciation  in  value  occasioned  by  the  improvement.  If 
tlie  fair  market  value  of  tlie  property  is  as  much  immedi- 
ately after  the  improvement  as  before,  then  no  damage  has 
been  sustained.  The  question  then  is,  how  much  the 
market  value  has  been  diminislied  by  such  improvement; 
and  Avliere  tliere  has  been  a  necessary  outlay  for  the  purpose 
of  immediate  use  and  enjoyment,  such  as  to  drain  the  water 
obstructed  by  the  change  of  grade,  then  that  item  should  be 
taken  into  account  in  estimating  the  depreciation.  Imme- 
diately after  the  grade  was  changed  and  before  the  expense 
for  drainage  was  incurred,  the  diminution  in  market  value,  if 
any,  would  of  course  be  more  than  after  the  drainage.  So, 
therefore,  if  the  owner  incurs  such  necessary  expense  in 
order  that  he  may  reasonably  enjoy  his  property,  he  may 
ask  reimbursement  of  the  same  in  addition  to  the  loss  of 
market  value  still  remaining;  but  we  do  not  understand 
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that  he  may  recover  the  amount  necessary  to  raise  the  grade 
of  his  lot  and  to  elevate  the  house  also,  as  Avas  the  theory 
upon  which  the  plaintiflF  and  several  of  his  witnesses  based 
their  estimates,  and  upon  which  the  verdict  no  doubt  was 
predicated.  Reference  may  be  had  to  the  following  among 
other  cases  where  the  Supreme  Court  have  announced  the 
rule  stated  :  C.  &  P.  R.  E.  Co.  v.  Francis,  70  111.  238;  Page 
V.  C,  M.  &  St.  P.  Ry.  Co.  70  111.  324;  City  of  Shawneetown  v. 
Mason,  82  111.  330;  City  of  Elgin  v.  Eaton,  83  111.  535;  C, 
M.  &  St.  P.  R.  R.  Co.  v.  Hall,  90  111.  42;  Springer  v.  City  of 
Chicago,  135  111.  552;  Stockton  v.  City  of  Chicago,  136  111. 
434;  City  of  Bloomington  v.  Pollock,  unreported. 

Where  property  is  so  circumstanced  that  it  has  no  market 
value,  or  that  the  difference  in  market  value  can  not  be 
ascertained,  the  proof  should  show  an  injury  substantially 
affecting  its  use,  as  by  rendering  it  inaccessible,  uncomfort- 
able or  unhealthy;  but  where  there  is  a  market  value  such 
an  injury  would  of  course  be  taken  into  account  in  estimat- 
ing the  depreciation.  In  this  instance  if  any  injury  arose 
by  reason  of  dampness  it  was  manifestly  due  to  raising  the 
grade  of  the  lot  which,  accoi'ding  to  the  proof,  was  hardly 
necessary  to  get  rid  of  the  water.  Drainage  was  feasible, 
as  we  infer  from  the  weight  of  the  testimony. 

"We  are  of  opinion  it  was  error  to  give  the  second  instruc- 
tion above  quoted,  because  it  assumes  a  state  of  facts  not  in 
proof,  and  that  the  damages  awarded  are  substantiall}'' 
excessive  in  view  of  the  evidence  and  the  rule  properly 
applicable  thereto  in  respect  to  the  measure  of  damages.  It 
is  apparent  the  verdict  is  based,  not  upon  depreciation  in 
market  value,  but  upon  estimates  as  to  the  cost  of  raising  the 
lot  and  house  to  grade. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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NoKOMLS  Creamery  Company 

V. 

Phillip  H.  Grennan. 

Master  and  Servant — Recovery  of  Wages — Negligence  or  Bad  Faith 
on  Part  of  Plaintiff— Weig fit  of  Evidence — Instructions, 

In  an  action  brought  against  a  creamery  company  by  a  person  who 
had  been  in  its  employ  aa  a  superintendent,  where  the  defense  was  that 
plaintiff  had  been  guilty  of  negligence  or  bad  faith  in  the  conduct  of 
defendant's  businass,  this  court  holds  that  the  evidence  justified  a  ver- 
dict for  the  plaintiff  and  that  the  record  was  free  from  serious  error. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  lion.  Jacob  Fouke,  Judge,  presiding. 

Mr.  James  M.  Tkuitt,  for  appellant. 

Messrs.  T.  M.  Jett  and  Lane  &  Cooper,  for  appellee. 

Mk.  Justice  Pleasants.  Appellee  was  employed  as 
superintendent  of  appellant's  creamery  from  July,  1887, 
until  January  6,  1890,  when  it  was  closed,  at  a  monthly 
salary  of  $55,  and  three  cents  jyer  pound  for  gathering 
cream.  lie  was  paid  only  up  to  December  1,  1889,  and 
brought  this  action  before  a  justice  of  the  peace  for  the  bal- 
ance claimed,  amounting  to  $155.70.  It  was  not  denied 
that  this  was  just  what  was  due  by  the  terms  of  his  employ- 
ment, but  it  was  claimed  that  through  his  fault  the  com- 
pany was  damaged  to  an  amount  exceeding  that  sum.  He 
had  charge  of  the  factory  and  conducted  its  operation,  kept 
account  of  the  cream  received,  made  and  weighed  and 
shipped  out  the  product,  and  reported  at  the  end  of  each 
month  to  its  secretary,  under  whose  orders  he  acted.  It  did 
not  charge,  nor  attempt  to  prove,  nor  claim  to  know  of  any 
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particular  act  of  fraud,  negligence  or  unskillf ulness  on  his 
])art,  nor  in  what,  even  in  a  general  way,  any  such  fault 
consisted.  The  complaint  was  based  upon  the  general 
result  of  his  operation  from  the  first  of  November,  1889,  as 
claimed  to  be  shown  by  his  own  reports,  which  was  that  the 
butter  accounted  for  was  about  two  thousand  pounds,  being 
about  twenty  per  cent  less  than  should  have  been  made 
from  the  quantity  of  cream  received. 

It  appears  that  the  business  was  commenced  upon  the 
gauge  system,  so  called  (which  is  not  clearly  explained  by  the 
testimony),  but  this  proving  unsatisfactory,  in  November, 
1887,  they  put  in  a  test  churn  to  show  more  accurately  the 
])roportion  of  butter  to  cream  from  a  sample  vial  taken  by 
the  drivers,  and  brought  in  with  each  lot  as  collected. 
These  were  to  be  paid  for  by  the  "  gauge,"  which  is  under- 
stood to  be  a  quantity  representing  a  pound  of  butter,  and 
therefore  varying  according  to  its  quality.  The  shortage 
appeared  by  the  reports  to  be  in  nearly  the  same  ])roportion 
for  November,  December  and  the  fraction  of  January. 
Whether  this  was  due  to  the  fault  of  appellee — any  lack  of 
ordinary  skill  or  care,  or  of  honesty — was  really  the  only 
issue  before  the  jury,  and  upon  that  the  burden  of  proof 
was  upon  appellant. 

The  evidence  on  its  part  consisted  of  these  reports  for  the 
months  mentioned,  and  the  oral  testimony  of  its  secretary, 
which  was  to  the  effect  that  appellee  advised^  the  putting  in 
of  the  test  churn ;  that  up  to  November  his  reports  gener- 
ally showed  a  substantial  agreement  between  its  indications 
and  the  quantity  of  butter  actually  made  ;  that  by  frequent 
comparisons  in  November  and  December  he  found  the  test 
practically  accurate  at  those  times  also,  and  yet  that  he 
failed  to  account  for  the  apparent  shortage.  He  admitted 
that  the  report  for  June,  1889,  showed  an  excess  of  butter 
made  over  the  quantity  called  for  by  the  test  churn,  amount- 
ing to  427  pounds,  and  stated  that  he  then  told  appellee  he 
wanted  no  more  of  such  reports,  that  the  directors  would 
not  stand  it,  that  if  it  got  out  it  would  hurt  the  business  of 
the  company  with  the  farmers,  and  that  he  must  run  his 
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tost  and  churn  so  as  to  make  them  come  out  about  even. 
Upon  this  record  of  his  operations  it  was  conceded  that  ap- 
pellee was  skillful  enough,  but  claimed  that  for  these  last 
months  he  must  have  been  either  negligent  or  dishonest. 

Since  the  charge  was  general,  and  sought  to  be  established 
as  an  inference  from  the  fact  of  shortage,  without  proof 
pointing  to  tmy  specific  act  as  wrongful,  he  could  do  no 
more  to  meet  it  than  to  make  a  general  denial  and  show 
that  the  fact  relied  on  nlight  have  been  the  effect  of  some 
other  cause.  He  did  so  deny  it,  and  suggested  divers  ways 
in  which  the  apparent  shortage  might  be  accounted  for 
without  fault  on  his  part,  chiefly  by  the  condition  of  the 
machinery  used  and  the  possible  unfairness  of  the  samples 
brought  in.  He  did  not  claim  to  know  how  it  did  occur  in 
tliis  case,  but  asserted  that  it  might  be  accounted  for  to  as 
great  an  amount  by  the  unreliability  of  the  test  churn 
alone.  The  testimony  as  to  the  course  and  method  of  the 
work  was  meager,  and  to  our  minds  not  entii-ely  clear.  All 
that  we  learn  of  it  is,  that  the  cream  when  brought  in  was 
measured  in  the  pail  and  the  number  of  inches  taken ;  that 
the  sample  bottles^  on  a  little  frame  made  to  hold  them, 
were  put  into  the  test  churn,  by  the  working  of  which  ''  the 
butter  was  melted  "  (as  the  witness  puts  it),  and  after  cool- 
ing, measured,  and  by  the  percentage  thus  ascertained  the 
number  of  inches  in  the  lot  was  multiplied,  a  statement 
Avhich  seems  to  us  incomplete,  but  may  have  been  full 
enough  for  a  judge  and  jury  from  a  butter  making  commu- 
nity. Appellee  says  the  accuracy  of  the  result  obUiined 
might  "de]>end  upon  the  driver.  He  Avould  have  to  fill  the 
bottle  just  so  full.  If  he  got  ten  inches  of  cream  and  got  a 
poor  sample,  Ave  would  get  more  than  we  paid  for,  and  if  a 
good  sample  it  would  be  the  other  way."  ©f  the  test  churn 
he  says  it  might  be  all  right  one  day,  and  the  next  "  away 
off."  So  far  there  was  no  contradiction.  And  he  attempted 
to  go  farther.  His  witness,  who  had  worked  in  the  cream- 
ery, and  in  our  opinion  shown  himself  qualified  to  answer, 
was  asked  to  "  explain  to  the  jurj?-  how  there  might  be  an 
excess  or  shortage  by  the  use  of  this  tester ; "  but  appellant 
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objected  and  was  therein  sustained,  to  the  prejudice  of  its 
case,  as  we  may  well  suspect,  but  of  which  it  can  not  com- 
plain. He  introduced  all  of  his  reports  except  those  already 
in  from  December,  1887,  to  October,  1889,  covering  all  the 
time  that  the  test  churn  was  used,  from  which  it  appeared 
that  discrepancies  both  ways  were  common,  though  gener- 
ally small;  but  in  April  and  June,  1889,  each,  there  was  an 
excess  of  more  than  400  pounds,  though  in  March  it  was 
only  five  and  in  May  less  than  three.  If  he  was  honest, 
these  reports  tended  to  show  both  skill  and  care,  and  his 
reporting  and  turning  over  to  the  compainy  these  consider- 
able and  unexpected  excesses  had  some  tendency  to  prove 
that  he  was  honest.  To  what,  then,  could  the  discrepancies 
be  attributed  except  the  causes  he  had  suggested  ?  And  if 
they  could  operate  so  far  in  one  direction  in  April  and 
June,  why  not  as  far  or  farther  in  the  other  in  November 
and  December  ? 

Counsel  complain  of  the  admission  of  these  reports  on  the 
ground  that  they  might  have  misled  the  jury  to  set  ojff 
excesses  against  shortages.  That  danger,  if  any  such  there 
was,  was  fully  guarded  by  an  instruction  given;  but  there 
was  none  that  could  hurt  appellant,  since  they  showed,  not- 
withstanding the  excesses  of  April  and  June,  a  shortage  on 
the  whole  operation  up  to  November,  1889,  of  168  pounds, 
leaving  those  of  that  month  and  the  time  following,  subject 
to  no  such  offset.  Having  been  made  to  and  received  by 
appellant,  and  being  pertinent  to  the  issue,  as  above  indi- 
cated, we  think  they  were  rightly  admitted. 

Appellee  also  testified  to  other  excesses  after  June,  which 
he  says  were  only  reported  to  the  secretary  privately,  and 
pursuant  to  his  direction  given  when  the  regular  report  for 
June  was  submitted;  that  for  July  it  was  about  200  pounds, 
and  another  was  of  680.  These  results  would  further  show 
the  unreliability  of  the  data  on  which  appellee  seeks  to 
charge  him.  The  secretary  denied  the  alleged  direction, 
reiterating  his  own  version  of  it  as  hereinbefore  given,  and 
denied  that  he  received  any  information  of  excesses  but 
of   the  regular  reports.    He  admitted,  however,  that  he 
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thought  there  was  an  excess  in  July,  for  which  month  the 
regular  report  shows  a  shortage  of  twenty-seven  pounds. 

From  the  foregoing,  it  seems  clear  that  whether  the  short- 
age complained  of  was  caused  by  any  fault  of  appellee  was 
the  issue  in  the  case,  and  that  upon  the  evidence  submitted, 
it  was  open  to  honest  debate.  We  find  it  hard  to  det,er- 
mine  on  which  side  is  the  preponderance.  But  the  justice 
of  the  peace  and  two  juries  in  the  Circuit  Court  have  found 
for  the  appellee,  and  each  for  the  same  amount,  being  the 
exact  sum  claimed.  In  such  a  case  this  concurrence  ought 
to  be  conclusive,  unless  there  was  material  error  in  the  nil- 
ing  of  the  court.  On  the  last  trial  nine  instructions  were 
given  for  the  defendants,  as  asked,  and  none  refused.  Only 
three  were  given  for  the  plaintiff.  But  of  these  it  is  said 
that  each  was  erroneous.  The  first  two  contained  the  pro])- 
osition,  in  substance,  that  the  plaintiff  was  not  chargeable 
for  any  shortage  complained  of,  unless  it  was  caused  by  his 
unskillfulness  or  negligence;  and  the  objection  to  them  is 
that  they  omit  bad  faith,  in  consequence  of  which  omission 
it  is  supposed  the  jury  might  have  understood  that  while  he 
should  be  charged  with  whatever  butter  he  could  have  made 
from  the  cream  received,  bv  the  exercise  of  ordinarv  skill 
and  care,  and  failed  to  make  through  a  failure  to  exercise 
them,  he  would  not  be  so  for  anv  that  he  did  make  but 
fraudulently  withheld  from  the  company.  We  think  better 
of  the  intelligence  of  the  jury.  The  fraud  here  referred  to 
must  have  been  actual  fraud.  That  necessarilv  involves  the 
element  of  wilfulness,  and  is  thereby  distinguished  from 
mere  negligence.  But  in  a  general  sense,  negligence  is  an 
omission  of  dutv,  whether  fraudulent  or  not.  These  instnic- 
tions  did  not  limit  the  plaintiff's  liability  to  the  results  of 
his  mere  negligence,  and  if  he  fraudulently  omitted  to 
report  and  appropriated  to  his  own  use  butter  in  his  charge 
belonging  to  the  defendant,  we  apprehend  that  no  juror 
would  acquit  him  of  negligence.  Moreover,  in  three  of  the 
instructions  for  the  defendant  on  this  subject,  bad  faith  was 
expressly  included.  We  therefore  can  not  suppose  that  the 
jury  were  misled  by  the  omission  in  question. 
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The  third  instruction  defined  ordinary  skill  as  "that 
degree  of  skill  which  men  engaged  in  that  particular  art  or 
business  usually  employ,"  and  it  is  said  this  authorized  a 
comparison  of  appellee's  skill  with  that  of  the  directors  and 
secretary,  who  may  have  had  none,  though  they  were 
"engaged  in  that  particular  business."  Assuming  that  the 
criticism  is  seriously  made,  it  is  a  sufficient  answer  to  say 
that  the  second  instruction  for  the  defendant,  given  as  asked, 
defines  it  as  "  such  reasonable  skill  as  is  ordinarily  exercised 
by  persons  of  ordinary  capacity  engaged  in  the  same  busi- 
ness;" which  expresses  the  same  idea,  and  is,  in  our  judg- 
ment, correct. 

We  have  thus  noticed  all  the  grounds  of  objections  urged 
to  the  judgment,  and  finding  them  untenable,  it  will  be 
aflirmed. 

Judgment  affirmed. 


Chicago,  Alton  &  St.  Louis  Railroad  Company      \^.m 

V. 

Antonio  Gomes. 

Personal  Injuries — Action  for  Personxil  Injury — Moving  Cars  in  Rail- 
road Yard  at  Street  Crossing — Negligence. 

In  an  action  brought  by  plaintiff  against  defendant  to  recover  damages 
for  having  his  foot  crushed  by  box  cars  in  motion  in  defendant's  yard, 
where  it  was  crossed  by  a  public  street  which  plaintiff  was  upon,  the 
cars  in  question  being  detached  from  an  engine  and  accompanied  by  a 
single  brakeman  situated  about  the  middle  of  the  forward  car,  this  court 
holds  that  the  jury  were  justified  by  the  evidence  in  finding  defendant 
guilty  of  negligence  and  that  the  plaintiff  was  in  the  exercise  of  ordi- 
nary care  at  the  time  of  the  injury. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 
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Messrs.  Geeene  &  Humphrey,  for  appellant. 
Messrs.  Brown,  Wheeler  &  Brown,  for  appellee. 

Mr.  Justice  Pleasants.  For  more  than  twenty  years 
appellee  has  resided  in  Springfield,  quite  near  to  appellant's 
yard,  which  is  located  on  Third  street  and  extends  from 
Carpenter  on  the  north  to  Madison  on  the  south,  a  distance 
of  three  blocks.  Its  passenger  depot  is  on  the  second  block 
south  of  Madison.  West  of  the  main  track  on  Third  street 
were  two  others,  one  about  seven  feet  from  it,  which  was 
the  passing  track,  and  the  other,  about  five  feet  further, 
which  was  the  house  track.  There  were  no  residences  or 
places  of  business  except  appellant's  roundhouse  and  freight 
house  on  either  side  of  Third  nor  any  street  crossing  it,  be- 
tween  Carpenter  and  Madison;  but  a  sidewalk  -was  laid  on 
the  west  side,  which  was  considerably  used  by  the  public 
and  extended  from  Madison  north,  past  the  freight  house. 
On  all  of  these  tracks  much  business  was  done^  with  the 
amount  and  character  of  which  and  the  mode  of  doing  it, 
as  with  the  locality  and  surroundings  generally,  appellee 
was  quite  familiar. 

On  December  8, 1887,  he  was  a  passenger  upon  appellant's 
train  Xo.  2,  from  WilliamsWile,  which  arrived  at  Spring- 
field about  four  o'clock  in  the  afternoon.  His  residence  was 
on  Carpenter  street,  just  west  of  the  yard.  After  passing 
that  street  the  train  stopped  for  the  crossing  of  the  O.  ct 
M.  railway  on  Madison  and  to  have  the  track  cleared;  and 
there,  being  nearer  home  by  several  blocks  than  he  would 
be  at  the  passenger  depot,  he  got  off.  To  clear  the  track 
south,  a  switch  engine  had  just  passed  from  it  onto  the 
passing  track  a  train  of  four  box  cnrs,  which  it  left  moving 
north  at  a  rate  of  speed  not  exceeding  three  and  a  half  miles 
23er  hour,  with  one  brakeman  in  charge,  wiio  was  on  the  top, 
about  at  the  middle  of  the  one  furthest  north,  at  the  south 
end  of  which  was  the  brake. 

When  appellee  alighted  he  looked  up  and  down  the  tracks 
and  street,  and  saw  these  box  cars,  but  observing  that  no 
engine  was  attached  and  being  almost  directly  in  front  of 
them,  he  did  not  perceive,  what  a  side  view  would  have 
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shown,  that  they  were  in  motion.  He  walked  a  short  dis- 
tance north,  beside  his  train  and  between  the  tracks,  and 
then  turned  northwest  to  cross  diagonally  the  passing  track 
and  house  track  to  the  sidewalk,  on  the  direct  way  to  his 
home.  Meanwhile  the  box  cars  had  been  gaining  on  him, 
and  when  he  stepped  upon  their  track  were  within  ten  or 
twelve  feet  of  him.  The  conductor,  a  brakeman  and  a  pas- 
senger on  the  train  he  had  left,  perceiving  his  danger  and 
that  he  appeared  to  be  unaware  of  it,  simultaneously  hal- 
looed to  him,  and  the  conductor  also  gave  a  signal  to  the 
engineer  of  the  switch  engine  which  had  been  detached. 
The  brakeman  on  the  box  car  had  not  seen  appellee  and  did 
not  know  of  the  particular  occasion  for  them,  but  inferring 
from  the  signal  or  hallooing  or  both  that  there  was  danger, 
sprang  to  the  brake  and  set  it  as  promptly  as  he  could. 
These  measures,  however,  failed  of  effect.  Appellee  was 
struck  down,  the  trucks  of  the  forward  box  car  and  the  for- 
ward truck  of  the  next  passed  over  his  foot  and  crushed  it 
so  as  to  require  its  amputation;  and  for  the  injury  thus  sus- 
tained he  recovered  in  this  action  a  judgment  on  a  verdict 
for  $1,800,  which  appellant  here  seeks  to  reverse. 

No  point  is  made  upon  any  ruling  of  the  court  preceding 
the  verdiwtu  Nor  do  we  understand  that  there  is  any  sub- 
stantial disagreement  about  the  facts  as  above  stated.  Ap- 
pellant's contention  is  that  they  do  not  support  the  finding, 
but  fairly  show  that  it  was  not  guilty  of  any  negligence  in 
the  premises  and  that  appellee's  injury  was  due  entirely  to 
his  own  want  of  ordinarv  care.  If  this  is  well  founded  then 
the  overruling  of  its  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  was  error,  as  assigned. 

Appellee  insists  that  they  prove  the  company  was  negli- 
gent in  putting  the  box  cars  in  motion  where  and  as  it  did, 
without  using  proper  means  to  see  the  danger  it  threatened, 
in  time,  by  suitable  w^arning  to  persons  exposed,  or  by 
arresting  such  motion,  to  avoid  it ;  and  further,  that  he 
acted  throughout  with  reasonable  care  for  his  own  safety. 
It  can  not  well  be  contended  that  his  getting  off  the  train 
where  he  did  was  in  itself  an  act  of  carelessness.    It  had 
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come  to  a  full  stop,  and  remained  standing  for  some  time 
after  he  left  it,  as  was  anticipated.  The  place  was  a  public 
street  as  well  as  a  railroad  yard.  That  fact.  imix)sed  upon 
both  parties  alike  the  exercise  of  a  degree  of  cai-e  in  the  use 
of  it  as  a  street  and  as  a  railroad  yanl,  respectively,  propor- 
tionate to  the  danger  it  involved,  but  did  not  make  such 
use  by  either  an  act  of  carelessness.  It  was  shown  that 
freight  trains  carrying  passengera  often  stop  and  discharge 
them  there.  With  his  knowledge  of  the  place  and  its  dan- 
gers, it  was  not  unreasonable  that  appellee  should  seek  to 
avoid  the  delay  and  travel  in  getting  home  that  he  might  by 
leaving  the  train  there.  Men  of  uncommon  prudence  and 
caution  would  have  been  apt  to  do  it.  Doubtless  a  more 
careful  observation  would  have  shown  him  that  the  box 
cars  were  in  motion,  but  is  not  tlie  judgment  in  such  cases 
ordinarily  formed  from  appearances  as  seen  at  a  glance  ? 
When  he  stepped  down  from  his  train,  he  could  not  have 
been  more,  and  probably  was  less,  than  five  feet  from  the 
track  on  which  they  were  coming.  They  and  he  were  in 
the  middle  of  a  w^ide  street  open  on  both  sides,  and  he 
almost  directly  in  their  line,  with  no  fixed  object  show 
ing  above  them  from  which  he  could  at  once  see  they  were 
moving.  Their  motion  was,  in  fact,  slow  for  a  moving 
train,  and  therefore  also  comparatively  noiseless.  There 
was  no  engine  attached  to  it,  no  bell  on  it  announcing  its 
approach.  Under  the  circumstances  he  might,  not  unrea- 
sonably, take  it  to  be  standing.  Having  so  taken  it,  he  dis- 
missed all  question  of  danger  from  it,  and  without  further 
attention  proceeded  in  the  natural  and  direct  course  on  his 
way  to  his  home.  Other  noises  also  may  have  prevented 
his  hearing  it  or  the  warning  attempted  to  be  given.  Mr. 
Ogan,  the  conductor  of  train  Ko.  2,  testifying  for  defend- 
ant, said :  "  If  he  had  heard  me,  I  think  he  could  have 
saved  himself.  There  was  a  good  deal  of  noise,  one  of  the 
engines  was  puffing  some  and  the  bells  were  ringing.  I 
don't  think  he  heard  me."  Can  it,  then,  be  fairly  claimed 
that  he  did  anything  less  or  other  than  men  generally  would 
have  done  under  the  circumstances  ? 
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On  the  other  hand,  had  the  switch  engine  remained 
attached  to  these  cars  their  speed  could  haA^e  been  lessened, 
and  they  would  have  been  under  more  complete  control. 
The  man  on  top  could  then  have  stood  at  the  forward  end 
of  the  forward  car,  in  position  to  see  the  danger  as  soon  as 
it  appeared,  and  warned  appellee,  or  by  signaling  the  en- 
gineer stopped  the  train  in  time  to  prevent  the  injury. 
Several  of  the  employes  of  the  coi;npany  testified,  and  it  is 
not  denied,  that  this  way  of  transferring  cars  from  one 
track  to  another — called  "kicking" — is  common  in  yards 
generally,  and  according  to  approved  methods  of  railroad 
operation;  nor  is  it  difficult  to  understand  that  on  such 
roads  as  this  it  would  otherwise  occasionally,  and  perhaps 
frequently,  be  impracticable  to  make  up  trains,  handle  the 
freight  and  do  other  necessary  business  in  proper  time. 
But  this  wus  a  public  street,  as  well  as  a  yard,  in  the  heart 
of  the  city,  which  the  citizens  and  others  constantly  and 
rightfully  used  as  such.  Mr.  Ogan  says:  "This  was  a 
movement  sanctioned  and  recognized  by  good  railroad 
management,  to  let  cars  run  without  an  engine  attached 
to  them,  with  a  man  on  top ; "  but  he  adds  that  "  in  a  city, 
where  people  are  passing  and  repassing,  the  conclusion  might 
be  different ;  the  cars  could  be  stopped  easier  w4th  an  en- 
gine." So  also  it  was  said  that  the  position  of  the  man  on 
top — ^midway  between  the  brake  and  the  forward  end — was 
the  proper  one,  because  "it  equalized  the  dangers."  At 
the  brake  he  could  not  so  well  see  what  might  be  ahead,  and 
at  the  front  he  could  not  so  promptly  apply  the  brake. 
But  the  best  arrangement  for  equalizing  dangers  can  not  be 
accepted  as  an  excuse  for  a  failure  to  use  easy  means  of 
avoiding  them.  In  such  a  place,  for  such  an  occasion,  an 
engine  attached,  with  a  bell  ringing,  and  a  man  on  top  at 
the  front ;  or  the  engine  being  detached,  two  men  on  top — 
one  at  the  front  and  one  at  the  brake — would  almost  cer- 
tainly have  prevented  the  injury  here  done.  The  danger 
that  arose  was  such  as  should  be  anticipated  on  a  public 
street,  and  the  extra  precaution  suggested  to  meet  it  would 
impose  no  serious  burden  upon  the  company — none  not  re- 
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quired  by  ordinary  care  for  its  own  interests  and  the  safety 
of  others.    L.  8.  &  M.  S.  Ky.  Co.  v.  Johnsen,  135  111.  641. 

These  views  of  the  conduct  of  the  respective  parties, 
whether  our  own  or  not,  seem  to  us  to  be  such  as  a  jujpy  of 
fairly  intelligent  men,  without  prejudice  or  bias,  might  con- 
scientiously take  from  the  evidence.  The  case  has  been 
submitted  to  three  juries.  Two  failed  to  agree.  Whether 
the  evidence  upon  the  last  trial  differed  from  that  produced 
on  the  others,  we  have  no  means  of  knowing,  but  we  think 
it  was  sufficient  to  support  the  finding,  though  it  may  have 
made  room  for  a  difference  of  opinion  upon  the  questions  of 
fact  involved.     See  the  case  cited  s^ipra. 

The  judgment  will  thei'efore  be  affirmed. 

Judgrneivt  affirmed. 


Thomas  G.  Grouse  and  James  Grouse 

V. 

Isaiah  D.  Whitlock  et  al.,  Commissioners,  etc. 

Highways — Laying  Oiit  of  Public — Petition  for — Omission  of  Date  for 
Application — Appearance  at  Hearing  of  Objecting  Parties — Duty  of 
Commissioners  to  Have  Survey  and  Plat  Made — Waiver  of  Objections  by 
Land  Owner. 

1.  Where  a  petition  to  the  commiFsionera  to  lay  out  a  highway  failed 
to  state  the  date  when  the  application  would  be  made,  but  a  separate 
notice  duly  posted  did  give  the  date,  and  tlie  objecting  land  owners  duly 
appeared  at  the  hearing  and  urged  their  objections  to  the  laying  out  of 
the  road,  heldy  that  by  such  appearance  they  waived  their  right  to  object 
to  the  defect  in  the  original  application. 

2.  "Where  a  petition  for  a  highway  clearly  shows  the  land  proposed 
to  be  taken  and  the  commissioners  do  not  make  any  change  in  the  ter- 
mini of  the  road  therein  described,  there  is  no  necessity  for  a  survey  and 
plat  prior  to  the  assessment  of  damages,  since  tlie  plat  thereafter  made 
and  annexed  to  the  final  order  will  conform  to  the  original  petition.  If 
the  land  owner  does  not  at  the  time  of  the  assessment  object  to  the 
absence  of  a  plat  and  survey  he  can  not  afterward  complain  of  the 
want  of  it 

[Opinion  filed  July  5, 1892.] 
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Appeaj.  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Cykus  Epler,  Judge,  presiding. 

Mr.  "William  A.  Crawley,  for  appellants. 

Mr.  Edward  L.  McDonald,  for  appellees. 

Mr.  Justice  Pleasants.  Appellants  and  Squire  D. Masters 
ftled  the  bill  herein  on  February  21,  1890,  to  restrain  appel- 
lees from  opening  a  new  road  through  their  lanps.  A  pre- 
liminary injunction  was  granted,  wMch  afterward,  on  j&nal 
hearing  upon  the  pleadings  and  proofs,  was  dissolved,  and 
after  assessment  of  damages,  upon  suggestion  of  defendants 
the  bill  was  dismissed,  and  this  appeal  taken.  It  appears 
that  a  petition  for  the  road  was  presented  to  the  commission- 
ers which  conformed  to  the  statute  in  all  respects  except 
that  it  did  not  state  "  the  date  when  the  application  would 
be  made."  A  separate  notice,  however,  that  it  would  be 
made  on  the  second  Tuesday  of  September,  1889,  the  regu- 
lar day  for  the  meeting  of  the  commissioners,  signed  "  Will- 
iam Russell  and  others,"  was  duly  posted  and  a  copy  there- 
of filed  with  the  clerk  of  the  road  district  in  apt  time.  At 
that  meeting  the  petition  was  "  accepted,"  and  Saturday, 
the  12th  day  of  October  then  next,  at  9  o'clock  a.  m.,  set 
for  viewing  the  route  and  hearing  reasons  for  and  against 
granting  the  prayer,  of  which  due  notice  was  given  by  post- 
ing. At  the  time  so  set  appellants  attended,  went  over  the 
route  \vith  the  commissioners  and  urged  their  objections  to 
the  laying  out  of  the  proposed  road.  The  commissioners 
took  the  matter  under  advisement  and,  by  proclamation  and 
posting  notices  as  required,  adjourned  to  meet  "at  the  town 
of  Mary  ville  "  on  the  following  Saturday,  at  the  same  hour. 
After  further  consideration  the  prayer  of  the  petition  was 
at  that  meeting  granted.  On  the  same  day  the  commis- 
sioners filed  with  George  M.  Quackenbnsh,  a  justice  of  the 
peace,  a  certificate  of  their  action,  with  a  view  to  his  sum- 
moning a  jury  to  assess  damages  to  the  owners  of  the  land 
over  which  the  road  was  proposed  to  be  laid.    A  venire  was 
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immediately  issued,  returnable  on  the  26th.  Complainants 
Avere  also  duly  summoned  and  appeared.  After  hearing  the 
evidence  the  jury  awarded  to  complainant  Thomas  G. 
Grouse  the  sum  of  $50,  and  to  James  Grouse  $137,  but  to 
Squire  D.  Masters  nothing.  From  this  assessment  com- 
plainants took  an  appeal  to  the  county  court,  which  they 
stated  to  be  "for  the  reason  following,  towit :  on  account  of  i 

not  receiving  sufficient  damages."  On  the  14th  of  January, 
1890,  they  entered  their  motion  in  the  Gounty  Gourt  to  dis- 
miss the  case  for  want  of  jurisdiction,  supported  only  by  an  j 
affidavit  of  Masters  that  the  commissioners  had  not  caijsed  i 
a  survey  or  plat  to  be  made,  and  had  "  otherwise  proceeded 
illegally;"  which  motion  was  overruled.  A  trial  was  then 
had  de  novo^  resulting  in  a  finding  for  complainants,  re- 
spectively, of  specified  amounts.  On  the  19th  their  ihotion 
for  a  new  trial  was  denied  and  judgment  entered  on  the 
verdict;  whereupon  they  prayed  and  were  allowed  an  appeal 
to  this  court,  but  did  not  perfect  it,  and  filed  this  bill. 

The  ground  for  injunction,  as  therein  claimed,  is  that  the 
proceedings  were  without  jurisdiction,  for  the  reasons :  (1) 
that  the  petition  did  not  state  the  date  when  the  application 
would  be  made;  (2)  that  no  copy  of  the  notice  of  the  intended 
application  was  filed  with  the  district  clerk  in  apt  time  or  at 
any  time,  and  (3),  that  the  commissioners  did  not  cause  a  sur- 
vey or  plat  of  the  proposed  road  to  be  made.  We  think  the 
evidence  disposed  of  the  first  of  these  objections,  and  if  not, 
that  the  appellants,  by  their  appeamnce  and  participation  in 
the  proceedings,  waived  them  all.  The  jurisdiction  of  the 
subject-matter  in  general  is  unquestioned.  That  of  the  par- 
ticular case  is  obtained  by  a  proper  petition  presented  to  the 
commissioners  upon  due  notice  to  parties  interested  (Bailey 
V.  McGain,  92  111.  277),  and  such  defects  therein  as  are 
here  complained  of  may  be  waived  by  appearance.  Ander- 
son V.  Wood,  80  111.  15;  Board  of  Supervisors  v.  Magoon,  80 
111.  148.  The  statute  prescribes  what  the  petition  shall  con- 
tain, which  includes  "  the  date  when  such  application  will 
be  made;"  and  the  same  section  requires  independent 
"  notice  of  such  intended  application,"  by  posting  advertise- 
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ments  and  filing  a  copy  with  the  district  clerk  at  least 
twenty  days  before  the  sitting  of  the  board  at  which^t  is  to 
be  made.  '  Kurd's  R.  S.,  1891,  p.  1232,  Sec.  204.  This 
notice  is  of  the  nature  of  process.  Nothing,  therefore, 
could  be  more  essential  to  jurisdiction  of  the  jx^rson.  And 
yet,  since  it  affects  that  jurisdiction  only,  it  may  be  waived 
by  the  party  for  whose  benefit  it  is  required;  and  his  actual 
appearance  and  submission  to  the  jurisdiction  is  such  a 
waiver  as  estops  him  to  complain  of  the  omission.  Here, 
although  the  petition  did  not  contain  it,  the  independent 
notice  was  given,  and  appellants  fully  appeared.  They  were 
deprived  of  no  right  nor  suffered  any  disadvantage  by  rea- 
son of  the  defect  in  the  petition. 

Section  208  of  the  statute  provides  that  "if  such  petition  is 
for  the  establishment  of  a  new  road  *  *  *  and  the  com- 
missioners, or  a  majority  of  them,  shall  be  of  the  opinion  that 
the  prayer  of  the  petitioners  should  be  granted,  they  shall 
cause  a  survey  and  plat  of  such  road  to  be  made  by  a  competent 
surveyor,  who  shall  report  such  survey  and  plat  to  said  com- 
missioners, giving  the  courses  and  distances  and  specifying 
the  land  over  which  said  road  is  to  pass,  in  which  they  may 
make" such  changes  between  the  termini  of  the  road  described 
in  the  petition  as  the  convenience  and  interest  of  the  public, 
in  their  judgment,  may  require;"  and  section  222  that  "in 
case  the  commissioners  shall  not  revoke  such  prior  proceed- 
ings they  shall  make  an  order,  to  be  signed  by  them  de- 
claring such  road  so  *  *  *  laid  out  a  public  highway,  and 
which  order  shall  contain  or  have  annexed  thereto  a  definite 
description  of  the  line  of  such  road,  together  with  a  plat 
thereof.  The  commissioners  shall,  within  five  days  from  the 
date  of  such  order,  cause  the  same,  together  with  the  report 
of  the  surveyor,  the  petition  and  the  releases,  agreements  or 
assessments  in  respect  to  damages,  to  be  deposited  and  filed 
in  the  office  of  the  district  clerk." 

Thus  it  is  seen  that  the  survey  and  plat  are  to  be  made 
after  the  commissioners  have  decided,  subject  to  revocation, 
to  grant  the  prayer  of  the  petition  (Sec.  206)  and  before 
making  the  final  order  establishing  the  highway;  but  at  what 
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time,  more  particularly,  the  statute  does  not  directly  declare. 
It  is  of*public  interest  that  a  highway  as  established  or  in- 
tended to  be  should  be  certainly  identified  by  means  that  are 
permanent,  and  therefore  such  an  order  without  a  survey 
and  plat  might  well  te  held  "  illegal  and  void,"  as  in  Town 
V.  The  Town  of  Blackberry,  29  111.  139.  But  whether  it 
should  be  made  before  the  assessment  of  damages,  would 
seem  to  be  only  a  question  of  convenience  to  the  parties — 
the  commissioners  and  land  owners,  and  perhaps  also  the 
witnesses  and  jurors  on  the  assessment.  Where  the  petition 
clearly  shows  the  land  pro])osed  to  be  taken,  and  the  com- 
missioners do  not  see  fit  to  make  any  change  between  tl:e 
termini  of  the  road  therein  described,  we  see  no  necessity 
for  a  survey  and  plat  with  a  view  to  the  assessment,  nor  any 
disadvantage  or  danger  to  the  land  owner  for  want  of  it, 
since  in  that  case  the  survey  and  plat  thereafter  made,  to  be 
contained  in  or  annexe<l  to  the  final  order,  will  conform  to 
the  description  in  the  petition,  and  thus  show  the  same 
land  for  which  the  damages  were  assessed.  If,  therefore,  the 
land  owner  does  not  at  the  time,  object  to  the  assessment 
without  the  plat  and  survey,  we  think  he  should  not  after- 
ward be  heard  to  complain  of  the  want  of  it. 

Here  the  petition  described  the  road  as  "  forty  feet  wide, 
beginning  at  the  southeast  corner  of  the  S.  W.  ^  of  the 
K  W.  i  of  Sec.  14,  T.  13  N.,  K.  10  west  of  the  third  P.  M., 
running  thence  west  one  mile,  thence  north  one  half  mile, 
thence  west  nearly  one  half  mile,  to  intersect  a  public  road 
near  the  residence  of  T.  G.  Grouse,"  and  the  answer  averred 
that  it  was  "  on  certain  well  known  and  defined  lines  which 
were  duly  marked  by  proper  stones  and  other  permanent 
marks  by  a  competent  surveyor,  and  that  a  copy  of  such 
survey  was  made  and  platted  for  the  use  of  said  defendants;" 
and  the  copy  so  used  was  shown  to  have  been  truly  made 
from  the  record  of  the  official  survey  of  the  county  surveyor. 
These  were  all  lines  of  the  congressional  subdivisions  of  the 
township,  and  it  was  unnecessary  for  the  purpose  then  in 
view  to  have  a  survey  and  plat  made  specially  for  that 
occasion.    Appellants  took  part  in  the  assessment  proceed- 
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ing,  and  it  does  not  appear  that  this  objection  was  then 
made.  From  that  assessment  the  statute  gave  them  the 
right  of  appeal  on  any  grounds  to  be  stated  (Sec.  232).  They 
did  appeal,  but  upon  the  sole  ground  that  the  damages  allowed 
were  insufficient.  That  the  commissioners  had  lost  juris- 
diction of  the  case  by  their  failure  to  cause  a  survey  and 
plat  to  be  made,  was  first  suggested  by  their  motion  in  the 
court  to  which  the  appeal  was  taken.  But  by  the  appeal 
they  recognized  the  jurisdiction,  and  the  County  Court 
properly  overruled  the  motion.  Frizell  v.  Rogers,  82  111. 
109.  They  then  went  to  trial,  and  from  the  judgment 
prayed  an  appeal  to  this  court,  which  was  allowed  but  not 
perfected.  Had  they  brought  the  case  here  on  that  appeal 
thev  could  have  had  all  the  relief  to  which  thev  were  enti- 
tied.  The  remedy  thereby  was  complete  and  we  see  no 
reason  for  the  interference  of  a  court  of  equity.  Finding 
no  en'or  well  assigned,  the  decree  will  be  affirmed. 

Decree  affirTned. 


William  E.  Hayward 

V. 

Don  a.   Burke,   Sole  Surviving  Executor,  etc. 


46    265 
1518  121 


Banks — Deposit  of  Funds  with — Death  of  One  of  Firm — Alteration 
of  Terms  of  Deposit  Subsequent  to  his  Death— Estate  of  Deceased  not 
Liable  on  Certificate  of  Deposit, 

"Where  a  person  made  a  deposit  with  a  firm  of  bankers  and  received  a 
certificate  of  deposit  stating  that  the  sum  would  draw  interest  contin- 
gently, but  not  after  maturity,  and  prior  to  the  maturity  of  the  certifi- 
cate a  member  of  the  firm  died,  and  subsequently  the  certificate  was 
indorsed  from  time  to  time  with  the  payment  of  interest  and  an 
extension  of  its  time  for  payment,  held^  that  on  the  case  presented  the 
indorsements  constituted  new  contracts  between  the  depositor  and  tho 
surviving  members  of  the  firm  and  that  the  estate  of  the  deceased  part- 
ner was  not  liable  on  the  original  contract. 


[Opinion  filed  July  5, 1892.] 
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Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Rinaker  &  Einaker,  for  appellant. 

Messrs.  Palmer  ife  Chapman,  for  appellee. 

^Mr.  Justice  Pleasants.  Beatty  T.  Burke,  during  his  life 
and  at  the  time  of  his  death  Avas  a  member  of  tbe  fimi  of 
Burke,  Dubois  &  Chesnut,  bankers  at  Carlinville.  lie  died 
July  30,  1876,  leaving  a  will,  and  in  October  following 
letters  testamentary  were  issued  to  appellee  and  others. 
His  surviving  partners  continued  the  business  in  the  same 
name  until  .May  19,  1877,  when  they  changed  it,  by  a  new 
agreement,  to  that  of  Dubois  &  Chesnut.  On  the  28th  of 
April  preceding,  however,  they  had  settled  with  the  execu- 
tors of  their  deceased  partner,  and  paid  over  to  them  as  his 
portion  of  the  firm  assets,  the  sum  of  $26,760.49.  They 
carried  on  the  business  until  January  14, 1878,  when  they 
made  an  assignment  for  the  benefit  of  their  creditors,  to 
John  T.  Bogers. 

The  bill  herein  was  filed  to  the  August  term,  1878,  of  the 
Circuit  Court  for  Macoupin  Countv  bv  John  M.  and  John 
Mayo  Palmer  as  creditors  of  the  original  firm,  on  behalf  of 
themselves  and  such  others  as  should  see  fit  to  become  par- 
ties complainant,  to  charge  appellee  as  trustee  of  the  assets 
of  that  firm,  received  by  him  as  executor  of  the  deceased 
partner,  for  the  benefit  of  its  creditors.  On  the  14th  of 
September,  1878,  appellant  filed  his  petition  to  become  a 
party  complainant  and  was  so  made.  The  claims  of  the 
other  complainants  having  been  arranged  by  the  parties, 
the  bill  was  dismissed  as  to  them,  and  the  decree,  on  final 
hearing  upon  the  pleadings  and  proofs,  was  against  the 
appellant  here.  In  this  case  the  question  is  one  of  pure 
law — whether  upon  the  facts,  which  are  all  undisputed,  his 
claim  is  valid  as  aorainst  the  estate  of  Beattv  T.  Burke. 
Besides  those  already  stated  the  facts  are  as  follows  : 

On  the  11th  of  May,  1876,  William  Grimes  deposited  in 
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the  bank  referred  to  the  sura  of  $2,400,  and  received  there- 
for a  certificate,  of  which  the  following  is  a  copy  : 
"  $2,400.     Banking  House  of  Burke,  Dubois  &  Ohesnut. 

Caelinville,  Ilus,  May  11th,  1876. 

William  Grimes  has  deposited  in  this  bank  twenty-four 

hundred  dollars,  payable  to  self  or  order,  with  interest  at 

the  rate  of  six  per  cent  per  annum  if  left  on  deposit  four 

months,  interest  to  cease  at  maturity. 

A.  MgKim  DtJBois,  Cashier, 
By  J.  T.  Kogers." 

Grimes  heard  of  the  death  of  Burke  soon  after  it  occurred. 
Notice  of  the  dissolution  of  the  firm  by  his  death  was 
given  by  publication  in  the  newspapers  of  the  city  of  Car- 
linville  in  April,  1877.  On  the  certificate  of  deposit  were 
these  indorsements : 

"  Interest  paid  to  September  11,  '76,  and  extended  four 
months  from  date. 

Interest  paid  to  March  11,  1877,  and  extended  to  Septem- 
ber 11,  '77. 

Interest  paid  to  September  11,  '77,  and  extended  to  March 
11,  1878." 

Shortly  before  the  last  extension  expired  Grimes  assigned 
the  certificate  to  appellant  '*  without  recourse." 

The  first  payment  and  extension  was  made  after  the 
death  of  Burke  and  the  last  after  the  naw  firm  was 
formed  and  doing  business  under  the  new  name.  Yet 
Mr.  Grimes  testified  that  he  made  no  agreement  with 
Dubois  &  jChesnut  to  extend  the  time  of  payment;  that  he 
never  consented  or  intended  to  release  the  estate  of  Burke, 
nor  understood  .  that  he  made  a  new  loan.  Nothing  was 
said  at  the  time,  and  we  infer  from  his  statement  that  no 
question  arose  in  his  mind,  as  to  the  legal  effect  of  these 
transactions.  But  he  certainly  knew  what  was  written 
and  done  respecting  the  money.  He  testified  that  about 
the  tilne  these  indorsements  were  made  he  read  them  or 
some  one  else  read  them* to  him.  He  knew  by  them  that 
Chesnut  &  Dubois  understood  he  was  to  leave  the  money 

• 

on    deposit  for  the  specific  periods  respectively   therein 
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stated,  and  to.  receive  interest  upon  it;  and  he  assented  to 
that  understanding  by  /tctually  receiving  such  interest 
without  calling  for  the  principal.  When  that  of  Septem- 
ber 11,  1877,  was  made,  if  not  before,  he  knew  that  they 
were  doing  business  solely  on  their  own  account  and  not 
as  surviving  partners  of  Burke. 

We  are  of  opinion  that  each  of  these  "  extensions  "  thus 
assented  to,  was  a  new  contract  distinct  and  different  from 
that  evidenced  by  the  certificate,  creating  a  new  loan  to  Ches- 
nut  &  Dubois  for  a  definite  period  instead  of  one  that  had 
been  on  call,  and  with  an  absolute  liability  for  interest  instead 
of  one  that  was  conditional  and  had  reached  its  limit;  and 
that  bv  the  first  the  claim  under  the  certificate  was  fully 
satisfied  and  extinguished.  This  results,  necessarily,  from 
the  provision  therein  that  intei-est  should  cease  at  its  matu- 
rity. The  bearing  of  this  fact  upon  the  question  of  liability 
here  involved  is  not  considered  in  the  argument  for  appel- 
lant, but  we  think  it  decisive,  distinguishing  the  case  here 
from  those  cited  by  counsel.  Had  that  provision  been 
omitted  the  liability  of  Burke's  estate  for  interest  after  the 
four  months  would  have  continued  until  the  principal  was 
paid  or  released,  or  the  claim  barred  by  some  statute  of 
limitation;  for  such  would  have  been  his  own  agreement. 
And  then  the  intention  of  Grimes  and  of  the  surviving  part- 
ners as  to  a  release  would  have  been  open  to  inquiry,  to  be 
determined  by  their  acts  and  dealings,  and  the  retention  of 
the  original  certificate  by  Grimes  might  have  been  regarded 
as  decisive  of  the  fact  that  thev  did  not  intend  to  release  the 
estate  or  change  the  contract  in  any  way.  But  the  liability 
of  Burke  was  limited  by  the  certificate.  His  death  left  it 
unchanged  and  unchangeable  by  any  act  or  intention  of  the 
surviving  parties  to  it.  There  is  no  pretense  that  by  his 
will  or  by  any  provision  of  copartnership  agreement,  his 
executors  or  the  surviving  partners  were  authorized  to  carry 
on  the  partnership  business.  It  is  elementary  law  that  the 
power  of  a  surviving  partner  to  bind  the  firm  ceases  imme- 
diately on  its  dissolution  by  the  death  of  his  copartner.  He 
can  not  impose  new  obligations  upon  the  firm,  or  vary  the 
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form  or  character  of  those  already  existing.  3  Kent's  Com. 
(side)  p.  63.  If,  then,  interest  was  paid  and  received  after 
September  11,  1876,  under  contract,  it  could  not  have  been 
under  the  certificate,  but  must  have  been  under  a  new  and 
distinct  agreement  between  the  surviving  parties;  and  this 
was  an  appropriation  of  the  principal  by  the  creditor  incon- 
sistent with  the  supposition  that  it  was  still  due  as  against 
the  deceased.  It  can  bear  no  other  legal  construction  than 
that  he  received  it  from  the  old  firm  and  loaned  it  anew  to 
the  survivors. 

Decree  affirmed. 


A.  M.  Hewett  i46  ag| 

58    388 

V. 


John  W^  Griswold. 


46      269 
114      552 


Practice — Evidence — Objection  to. 

An  appeUant  can  not  be  permitted  to  raise  for  the  first  time  on  a  peti- 
tion for  a  rehearing  in  this  court  the  objection  to  certain  evidence,  that 
better  evidence  of  the  facts  testified  to  was  in  existence  and  should  have 
been  produced.  •" 

[Upon  petition  for  rehearing.     Opinion  filed  July  5, 1892.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  lion.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  J.  M.  Truitt  and  J.  C.  McBride,  for  appellant. 

Messrs.  A.  Miller  and  Lane  &  Cooper,  for  appellee. 

Mr.  Justice  Boggs.  The  judgment  rendered  by  the 
Circuit  Court  is  in  effect  that  the  property  in  question  is 
subject  to  the  lien  of  the  execution  and  does  not  purport  to 
invest  appellee  with  any  other  interest  or  right  in  it. 

The  app3llee  was  allowed  to  testify  without  objection 
that  he  was  sheriff  of  the  county  and  held  the  execution  in 
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that  capacity  as  alleged  in  the  plea.  Appellant  can  not  be 
permitted  to  raise  for  the  first  time  in  this  court  the  objec- 
tion that  better  evidence  of  such  facts  existed  and  should 
have  been  produced. 

A  rehearing  of  the  case  is  therefore  denied. 

Itehearlng  denied. 


A.  G.  Coykendall 

V. 

Gradle  &  Stortz. 

Attachment — Writ  of  Error  by  One  of  Ttvu  Defendants — Error  as  to 
Otfier  Defendant  Immaterial — Instructions — Fraud, 

A  complaint  of  instructions  to  the  jury,  in  a  case  of  attachment,  that 
they  authorized  a  finding  against  both  of  two  defendants,  if  the  evi- 
dence showed  that  either  had  been  guilty  of  fraud,  can  not  be  com- 
plained of  on  a  writ  of  error  sued  out  by  the  defendant  against  whom 
the  evidence  was  strongest,  as  he  could  not  have  been  injured  by  such 
instructions. 

[Opinion  filed  July  5,  1892.] 

In  error  to  the  Circuit  Court  of  Fulton  County;  the 
lion.  J.  C.  Bagby,  Judge,  presiding. 

Messrs.  J.  S.  Winter  and  Walker  &  Crossthwait,  for 
plaintiff  in  error. 

Messrs.  Grant  &  Chiperfield,  for  defendants  in  error. 

Mr.  Justice  Boggs.  In  this  case  in  the  Circuit  Court  of 
Fulton  County  a  judgment  in  attachment  was  rendered  in 
favor  of  the  defendants  in  error,  and  against  the  plaintiff  in 
error  and  one  Leon  ^lessler  as  partners,  under  the  firm 
name  and  style  of  Messier  &  Coykendall.  The  allegations 
of  the  attachment  affidavit  were  traversed,  and  the  issues 
thus  formed  submitted  to  a  jury  and  decided  in  favor  of 
defendants  in  error.    A  judgment  in  attachment  against 
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both  Messier  and  Coykendall  followed,  to  reverse  which 
Coykendall  alone  prosecutes  this  writ  of  error,/Messler  hav- 
ing formally  released  all  errors  as  to  himself. 

The  complaints  as  to  the  instructions  given  by  the  court, 
aside  from  such  as  are  directed  to  mere  verbal  inaccuracies, 
not  affecting  the  sense  of  the  instruction,  is  that  they  might 
be  construed  to  warrant  the  jury  in  finding  both  members 
of  the  firm  guilty  of  the  fraud  charged  in  the  affidavit,  if 
the  evidence  was  sufficient  to  show  such  guilt  upon  the  part 
of  either  member.  AVe  have  carefully  read  the  testimony 
and  the  argument  of  counsel,  and  think  the  judgment  is  well 
sustained  as  to  both  the  defendants  below.  The  participa- 
tion of  Messier  in  the  alleged  fraudulent  acts,  relied  upon 
as  ground  for  attachment,  is  not  so  clearly  shown  as  is  that 
of  the  plaintiff  in  error,  yet  we  think  it  sufficiently  proven. 
If  there  was  error  in  the  instruction  in  the  respect  named, 
the  effect  would  be  injurious  only  to  Messier,  and  of  that  he 
alone  can  complain.  He  does  not  complain,  and  plaintiff  in 
error  can  not  complain  for  him.  The  record  in  the  case  is 
voluminous,  and  a  recital  of  the  facts  would  be  of  no  bene- 
fit to  the  parties  or  the  profession.  We  content  ourselves, 
therefore,  with  the  expression  of  the  opinion  that  the  evi- 
dence as  to  the  plaintiff  in  error  fully  justified  the  verdict 
and  judgment,  and  that  the  instructions  are  not  objection- 
able in  any  respect  to  the  injury  of  plaintiff  in  error. 

The  judgment  must  be  affii'med. 

Judgment  affirmed. 


John  A.  Wright 

V. 

Commissioners    of   Highways    of    the    Town  of 

MlDDLEFORK. 

Juriadiction  of  Appellate  Court — Question  of  Freehold — Public  High- 
way. 

Where  the  direct  question  presented  by  a  record  is  as  to  the  existence 
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of  a  legal  highway  in  a  certain  placq,  a  question  of  freehold  is  involved 
and  this  court^is  without  jurisdiction. 

[Opinion  filed  July  5,  1892.] 

Appeal  from  the  Circuit  Court  of  Vermilion  County; 
the  Hon.  F.  Bookw alter,  Judge,  presiding.y 

Mr.  J.  B.  Mann,  for  ap|)ellant. 

Messrs.  Lawrence  &  Lawrence,  for  appellees. 

Mr.  Justice  Boggs.  This  was  a  bill  in  chancery  filed  bv 
the  appellant  to  restrain  the  appellees  from  opening  a  public 
road  upon  his  premises.  The  allegations  are  that  the  com- 
missioners have  made  a  final  order  laying  out  and  establish- 
ing the  road  and  are  about  to  enter  upon  his  land  and  o[>en 
the  same,  which  he  alleges  they  ought  to  be  restrained  from 
doing  because  by  reason  of  many  alleged  violations  and 
omissions  of  legal  requirements  in  the  course  of  the  pro- 
ceedings to  establish  the  highway  the  order  establishing  the 
highway  is  invalid  and  no  public  road  was  thereby  created. 
A  public  road  is  a  j)erpetual  easement  in  land  and  is  a  free- 
hold. The  direct  question  sought  to  be  presented  is 
Avhether  the  appellees,  as  commissioners  of  highw^ays,  have 
such  an  easement  over  the  land  of  the  appellant. 

A  freehold  being  thus  involved,  this  court  is  without 
jurisdiction  to  determine  the  contention.  Chaplin  v.  Com's 
of  Highways,  120  111.  20:1:;  Malaerv.  Iludgens,  130  111.  225. 

The  a])peal  must  be  dismissed  with  leave  to  parties  to 
withdraw  the  records,  abstracts  and  briefs. 

A2>jpeal  dmnissed. 
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The  Town  of  Brushy  Mound  46  m 
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58  in 

William  McClintock,   Jr.  JLJ^ 


Jurisdiction  of  Appellate  Court — Question  of  Freehold — Public  High- 
way. 

Where  one  party  aflSrms  and  the  other  denies  that  the  public  has  of 
right  an  eajsement  of  indeterminate  duration,  really  perpetual,  over  the 
land  of  one  party,  and  this  is  the  only  question  in  the  case,  a  question 
of  freehold  is  involved,  and  this  court  is  without  jurisdiction. 

[Opinion  filed  July  5,  1892.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Anderson  &  Bell,  for  appellant. 

Mr.  R.  B.  Shirley,  for  appellee. 

Mr.  Justice  Boogs.  This  was  a  prosecution  by  the  appeP 
lant  against  the  appellee  for  an  obstruction  of  an  alleged  pub- 
lic highway.  The  judgment  of  the  court  below  was  in  favor 
of  appellee  and  the  record  was  brought  here  by  the  appel- 
lant. The  place  where  the  appellee  obstructed  the  alleged 
highway  was  on  his  own  land.  There  was  no  dispute  that 
he  did  cause  the  obstruction,  and  the  only  question  is 
whether  at  that  point  there  was  a  public  highway.  The  ap- 
pellant affirmed  that  the  public  had  of  right  an  easement  of 
indeterminate  duration  really  perpetual  in  its  nature,  to  pass 
over  the  land  of  appellee,  and  this  the  appellee  expressly 
denied.  No  other  question  arises  and  we  can  not  determine 
this  controversy  without  ascertaining  and  deciding  whether 
the  easement  thus  claimed  has  been  established. 

This  involves  a  freehold  of  which  we  have  no  jurisdictioa. 

Vol.  ZLVI  18 
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Chaplin  v.  Commissioners,  etc.,  126  111.  264;  Malaer  v.  Hud- 
gens,  130  111.  225. 

We  must,  therefore,  dismiss  the  appeal  on  our  own  motion. 
Leave  will  be  given  to  withdraw  record,  abstracts  and  briefs. 

Aj>peal  dismissed. 


J.    M.   OSBORN 
V. 

Henry  Philpot. 


JtLstices — Action  Before — Consolidation  of  Claims. 

In  an  action  before  a  justice  of  the  peace  a  plaintiff  is  not  bound  to 
consolidate  two  demands  in  one  suit  where  one  demand  is  for  labor  and 
the  other  is  for  damages  for  a  breach  of  a  contract. 

[Opinion  filed  July  5,  1892.] 

Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  E.  P.  Yail,  Judge,  presiding. 

Mr.  K.  M.  Peadro,  for  appellant. 

Mr.  W.  G.  Cochran,  for  appellee. 

Mr.  Justice  Boggs.  This  action,  brought  by  the  appellee 
against  the  appellant,  was  submitted  to  the  court  for  trial 
upon  the  following  stipulation  of  facts :  The  defendant  was 
indebted  to  the  plaintiff  $44.50;  that  said  amount  was  com- 
posed of  two  items,  $14.50  of  which  was  for  labor,  and  $30 
of  which  was  for  damages  claimed  for  a  breach  of  a  contract 
for  a  failure  to  repair  or  build  a  barn;  that  two  summons 
were  issued  by  the  justice  on  the  same  day;  that  the  demand 
on  the  back  of  one  was  for  $14.50,  and  on  the  other,  demand 
on  the  back  was  $75;  that,  the  former  was  first  issued,  and 
*he  time  set  for  trial  was  at  9  o'clock  a.  m.;  that  the  time 
set  for  the  trial  of  the  latter  was  10  o'clock;  that  both  trials 
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were  set  for  the  same  day;  that  a  trial  was  had  on  the  first 
and  both  the  plaintiff  and  defendant  testified  as  well  as  other 
witnesses;  that  judgment  was  rendered  in  the  first  trial  for 
the  plaintiff  for  $14.50,  for  wages  of  laborer  or  servant;  that 
on  the  second  of  .said  trials  the  defendant  offered  in  evi- 
dence said  judgment  and  set  the  same  up  as  a  bar  to  the 
second  suit;  the  justice  rendered  judgment  for  the  plaintiff' 
for  $30;  that  the  first  of  said  judgments  remains  in  full 
force;  that  this  appeal  is  taken  from  the  said  second  judg- 
ment. 

It  is  also  agreed  that,  before  the  commencement  of  the 
suit  for  the  anioxmt  due  plaintiff  for  wages  as  a  laborer  or 
servant,  he  made  demand,  in  writing,  of  the  defendant  for 
the  sum  so  due  of  $14:.50  more  than  three  davs  before  com- 
mencing  said  suit,  and  that  he  claimed  and  recovered  judg- 
ment for  the  sum  so  demanded  for  wages  of  a  laborer  or 
servant,  and  $5  as  attorney's  fees,  taxed  as  costs  in  said 
cause,  and  that  both  claims  were  due  and  payable  at  the 
time  the  demand  was  made  in  writing  on  defendant. 

The  only  question  presented  is,  whether  the  appellee, 
having  two  demands  against  the  appellants,  was  required 
\y^  Sec.  48,  Chap.  78  of  the  Revised  Statutes,  to  "  bring 
forward  both  demands  "  in  an  action  before  a  justice  of  the 
peace.  The  section  of  the  statute  cited  requires  this  to  be 
done  when  the  demands  are  of  a  nature  to  be  consolidated. 
The  best  test  of  whether  thev  are  of  a  nature  to  be  consoli- 
dated  is,  whether  the  same  judgment  may  be  rendered  on 
both  demands.  Dalson  v.  Bradberry,  50  111.  82;  Amer. 
&  Eng.  Encyo.  of  Law,  Vol.  11,  pages  990  and  991.  Upon 
his  demand  for  wages  as  a  laborer,  the  appellee  would  be 
entitled,  under  Sec.  4,  Chap.  52,  Ilurd's  Statutes,  to  a 
judgment  expressing  the  fact  that  it  Avas  rendered  for  the 
wages  of  a  laborer,  the  legal  effect  of  which  would  be  to 
deprive  the  appellant  of  the  right  to  claim  any  personal 
property  to  be  exempt  as  against  such  judgment.  Upon  the 
other  demand  the  appellee  could  only  have  an  ordinar\' 
common  law  judgment  against  which  appellant  might  claim 
the  exemptions  provided  by  law.     One  judgment  could  not 
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be  rendered  upon  these  demands  without  depriving  the  aj)- 
pellee  of  a  valuable  statutory  right  as  the  result  of  their 
consolidation.  Upon  one  claim  the  appellee  had  the  right 
to  a  statutory  judgment  greatly  to  his  benefit,  and  upon  the 
other  claim  he  could  only  have  the  ordinary  judgment  and 
the  ordinary  process  for  its  collection.  In  a  legal  sense  the 
claims  or  demands  were  not  of  a  nature  to  be  consolidated. 
The  ruling  and  judgment  of  the  court  was  correct,  and  is 
affirmed. 

Judgment  affiimied. 


Illinois  Central  Katlroad  Company 

V. 

Sallie  Neer,  Adminlstratrix,  etc. 

Judgments  and  Decrees, 

A  judgment  of  this  court,  reversing  and  not  remanding  the  judgment 
of  the  Circuit  Court,  having  been  reversed  by  the  Supreme  Court  because 
the  finding  of  facts  was  not  incoi-porated  in  the  judgment,  this  court 
entere  judgment  de  novOj  and  directs  the  clerk  to  incorporate  the  find- 
ing of  facta  in  the  judgment. 

[Opinion  filed  July  5,  1892.] 

Appeal  from  the  Circuit  Court  of  Champaign  County ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  S.  WooLFE,  for  appellant. 

Messrs.  Gere  &  Pjcilbrick,  for  appellee. 

Per  Cu7*iam.  At  a  former  term  this  case  was  before  this 
court,  and  for  reasons  then  stated  (see  31  111.  App.  ]2r>) 
the  judgment  of  the  Circuit  Court  was  reversed,  but  the  j 

cause  was  not  remanded.    A  finding  of  facts  was  prepared 
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and  filed  but  was  not  incorporated  in  the  judgment  of 
reversal,  as  required  by  the  statute.  For  that  reason  the 
Supreme  Court  reversed  the  judgment  of  this  court  and 
remanded  the  cause  to  this  court  with  directions  to  render 
judgment  de  tiovOj  and  if  this  court  should  still  be  of  opinion 
that  on  the  record  before  it  the  judgment  of  the  Circuit 
Court  should  be  reversed,  judgment  of  reversal  should  be 
entered  and  the  facts  found  should  be  recited  in  such  judg- 
ment. 

We  have  accordingly  considered  the  case  anew  and  have 
reached  the  same  conclusion,  and  for  the  reasons  stated  in 
the  opinion  when  the  case  was  last  here.  It  is  unnecessary 
to  repeat  what  was  then  said.  The  judgment  will  be 
reversed,  but  the  cause  will  not  be  remanded. 

The  clerk  will  recite  in  the  judgment  of  reversal  the  find- 
ing of  facts  filed  herewith. 

JudgrRent  reversed. 

Finding  of  facts  to  be  recited  in  the  judgment : 
The  court  doth  find  that  this  was  an  action  brought  by 
the  appellee  to  recover  from  the  appellant  damages  because 
of  the  death  of  said  James  A.  Neer,  caused  and  produced  as 
alleged,  by  the  negligence  of  the  appellant,  in  which  action 
the  said  appellee  did  recover  of  the  said  appellant  the  sum 
of  $5,000  and  costs  of  suit,  and  it  is  further  found  from  the 
evidence  in  the  record  herein  that  the  said  James  A.  Neer 
was,  at  and  before  the  time  of  his  death,  a  locomotive  en- 
gineer in  the  employ  of  the  said  appellant,  that  on  that  occa- 
sion he  was  in  charge  of  a  locomotive  pulling  a  train  of 
freight  cars  upon  the  road  of  the  apj^ellant,  and  that  his 
death  was  caused  by  his  running  into  the  rear  of  another 
freight  train  then  standing  upon  the  main  track  of  said 
road  at  Savoy  Station ;  and  it  is  further  found  that  the  said 
Neer  had  not  been  notified  that  the  said  train  into  which 
he  so  ran,  was  behind  time,  as  it  was,  or  that  it  was  at  Sa- 
vov  ;  and  it  is  further  found  that  it  was  not  in  accordance 
with  the  general  method  and  rule  of  said  appellant  to  give 
notice  of  such  fact  to  said  Neer,  but  that  by  an  express  rule 
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of  said  appellant  it  was  the  duty  of  said  Neer  to  ai)proach 
said  station  carefully,  expecting  to  find  a  train  upon  the 
main  track,  which  said  general  method  and  rules  of  said  ap- 
pellant were  well  known  to  sjiid  Neer,  who  had  long  been 
in  the  service  of  said  a])pellant,  and  which  said  general 
method  and  rules  this  court  finds  upon  the  evidence  herein, 
to  be  reasonable  and  proper ;  and  it  is  further  found  that 
said  Neer  in  approaching  the  said  station  on  said  occasion 
did  not  do  so  carefully  and  expecting  to  find  a  train  upon 
the  main  track,  but  approached  the  same  carelessly  and  at 
a  high  rate  of  speed,  and  that  by  reason  of  his  neglect  to 
observe  said  rule  he  ran  into  the  preceding  train  and  lost 
his  life  thereby;  and  it  is  found  that  in  the  premises  the  said 
Neer  acted  with  negligence  and  did  not  use  ordinary  care 
and  that  there  was  no  negligence  or  want  of  care  upon  the 
part  of  the  said  appellant. 
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Judgments  and  Decrees — Default — Service  of  Writ  upon  Corpora- 
tion. 

1.  When  a  judgment  by  default  is  reversed  for  want  of  a  valid  return 
of  service,  the  case  is  not  to  be  remanded. 

2.  In  view  of  Sec.  5,  Chap.  110,  R,  S.,  the  service  of  a  writ  uix)n  a 
corporation  by  delivering  a  copy  thereof  to  itg  vice-president,  he  not  be- 
ing shown  to  be  its  agent,  is  bad. 

3.  In  the  absence  of  information  as  to  the  duties  of  the  vice-president 
of  the  corporation  in  the  case  presented,  this  court  can  not  hold  him  to 
be  an  agent  thereof,  in  view  of  the  statute  in  question. 

[Opinion  filed  October  28, 1892.] 

Ik  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Driggs,  Judge,  presiding. 

Messrs.  TJllmann  &  Hacker,  for  plaintiff  in  error. 

Messrs.  R.  W.  Morrison  and  Max  Robinson,  for  defend- 
ant in  error. 

(279). 
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Mr.  Justice  Gary.  This  is  a  writ  of  error  bringing  be- 
fore ns  for  review  a  judgment  by  default. 

The  only  question  is  as  to  the  suificiency  of  the  sheriffs 
return  upon  the  summons,  as  follows :  "  Served  this  writ 
on  the  within  named,  The  Imperial  Building  Company,  by 
delivering  a  copy  thereof  to  F.  S.  Eames,  vice-president  of 
said  company,  the  19th  day  of  June,  1890.  The  president 
not  found  in  my  county. 

Canute  R.  Matson,  Sheriff, 
JBy  W.  A.  Johnson,  Deputy." 

The  statute  provides:  "An  incorporated  company  may 
be  served  with  process  by  leaving  a  copy  thereof  with  its 
president,  if  he  can  be  found  in  the  county  in  which  suit  is 
brought ;  if  he  shall  not  be  found  in  the  count\^,  then  by 
leaving  a  copy  of  the  process  with  any  clerk,  secretary, 
superintendent,  general  agent,  cashier,  principal  director, 
engineer,  conductor,  station  agent,  or  any  agent  of  said  com- 
pany found  in  the  county."     Sec.  5,  Cliap.  110,  R.  S. 

The  sufficiency  of  the  return  depends  upon  whether  we  can 
hold  that  a  vice-president,  of  whose  duties  we  in  fact  know 
nothing,  is  an  agent  of  the  company.  Our  own  observation 
is,  that  often  the  vice-president  of  a  corporation  is  much 
like  the  fifth  wheel  of  a  gun  carriage;  he  is  only  called  into 
service  in  the  absence  of  the  president  from  duty.  Such 
absence  at  the  moment  from  the  countv,  i^  no  evidence  of 
absence  from  duty. 

As  4vas  said  in  I.  &  M.  Tel.  Co.  v.  Kennedy,  24  111. 
319,  "the  return  must  be  positive  that  the  writ  was  served 
upon  the  president  (here  agent),  and  the  officer  must  take 
the  responsibility  of  determining  the  fact.  To  serve  it  upon 
A.  B.,  as  president,  is  not  a  compliance  with  the  statute." 

Barrett  v.  Am.  Tel.  Co.,  63  N.  Y.  (Sup'r),  430,  holding 
that  '*  general  superintendent "  might  be  considered  synony- 
mous with  "  managing  agent,"  is  not  in  point ;  and  the  dic- 
tum in  Norfolk  &  W.  R.  Co.  v.  Cottrel,  83  Vir.  512,  and 
the  decision,  are  correct.  Con.  Co.  v.  Frost,  15  Col.  310,  that 
a  vice-president  is  to  be  regarded  as  an  agent,  we  can  not 
follow.     The  judgment  must  therefore  be  reversed. 


First  District — October  TERivf,  1892.       281 

^^^^^^^^— ■  ■■—     ■■         ■■     ,  ■.■.    ■■■■     ■■  ■■.-■■■■■,.       ,  -.1  ■■—    .^ 
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Where  a  judgment  by  default  is  reversed  for  want  of  a 
valid  return  of  service,  the  case  is  not  to  be  remanded. 
This  was  expressly  decided  in  Ditch  v.  Edwards,  1  Scam. 
127,  and  is  implied  in  the  case  cited  from  24th  111. 

Judgment  reversed. 


The  German  Hanoverian  and  Oldenberg  Coach 
Horse  Association  of  America 

V. 

The    Oldenberg    Coach   Horse    Association    of 

America. 

Injunctions— Corporationa — Right  to  Keep  "  Sttid  Book.^ 

Upon  a  biU  filed  to  restrain  the  defendant  association  from  using  its 
corporate  name  upon  the  ground  that  it  confused  the  public  as  to  the 
authenticity  of  the  pedigree  of  a  certain  breed  of  horses  and  injured  the 
complainant,  the  right  of  defendant  to  keep  a  "  stud  book"  of  such 
breed  being  involved,  this  court  holds,  in  view  of  the  fact  that  the  defend- 
ant is  the  older  corporation,  that  the  decree  in  its  favor  can  not  be  dis- 
turbed« 

[Opinion  filed  October  28, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoREN  C.  Collins,  Judge,  presiding. 

Messrs.  Black  &  Goodwin  and  Payson  &  Okebaugh,  for 
appellant. 

Messrs.  Dent  &  WnrrMAN  and  C.  E.  Stubbs,  for  appellee. 

Mr.  Justice  Gary.  Under  these  sonorous  names  the  par- 
ties are  litigating  the  right  of  the  appellee  to  keep  a  "  stud 
book  "  for  the  registration  therein  of,  and  certifying  there- 
from, the  pedigrees  of  German  coach  horses. 
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Many,  if  not  all,  of  the  individuals  composing  both  asso- 
ciations, commenced  proceedings  for  the  formation  of  a  cor- 
poration under  the  title  of  the  appellant  in  1889,  but  the 
proceedings  were  not  followed  up  by  any  actual  incorpora- 
tion. The  parties  themselves,  however,  went  on  doing  busi- 
ness in  that  name  as  if  in  fact  incorporated. 

On  the  15th  of  January,  1892,  the  appellee  was  incorpo- 
rated, and  on  the  5th  of  February,  1892,  the  appellant  like- 
wise. More  of  the  persons  interested  in  1889  are  in  the 
appellant,  than  in  the  appellee  corporation. 

The  a])pellant  filed  its  bQl  to  restrain  the  appellee  from 
using  its  corporate  name  upon  the  ground  that  it  confused 
the  public  as  to  the  authenticity  of  the  pedigree  of  the  Ger- 
man coach  horse  and  injures  the  appellant.  The  claim  of 
the  appellant  is  that  by  the  acts  of  the  parties  under  the 
corporate  name  of  the  appellant,  it  has  acquired  large  and 
increasingly  valuable  interests,  and  has  the  right  to  use  and 
enjoy  that  name  without  hindrance  or  interference,  either 
by  direct  assumption  or  fraudulent  imitation  by  another 
corporation. 

We  thought,  in  Ilazelton  v.  Ilazelton,  37  111.  App.  310, 
that  this  court  had  no  jurisdiction  where  the  right  of  a  cor- 
poration to  use  its  own  name  in  business  was  in  controversy 
on  the  ground  that  a  franchise  was  involved,  but  in  the 
same  case,  28  N.  E.  Kep.  248,  the  Supreme  Court  reversed 
our  judgment.  We  then  considered  the  case  upon  its  merits 
(40  111.  App.  430).  In  affirming  our  last  judgment,  the 
Supreme  Court  in  30  N.  E.  Eep.  339  say:  "  They  not  being 
incorporated,  their  assumption  and  use  of  such  corporate 
name,  in  this  State  at  least,  was  in  direct  violation  of  law; 
and  the  courts  of  this  State  will  refuse  to  enforce  or  give 
efficacy  to  rights  claimed  to  have  been  acquired  by  means 
of  such  Ulegal  acts." 

That  principle  applies  here.  The  appellee  is  the  older 
corporation,  and  nothing  done  by  individuals  in  the  name 
now  borne  by  the  appellant  before  it  was  incorporated,  adds 
to  its  rights. 

The  demurrer  to  the  bill  was  rightly  sustainecl,  and  the 
decree  is  affirmed.  Decree  affirmed. 
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Andei*8on  v.  Olin. 


Peter  W.  Anderson 

V. 

SvEN  O.  Olin  et  al. 

Trust  Deed — Foreclosure, 

1.  A  defendant  to  a  suit  in  cbanceiy  to  foreclose  a  trust  deed,  duly 
served  with  process,  who  fails  through  negligence  to  appear  and  defend, 
can  not,  after  sale  and  time  for  redemption  has  passed,  ordinarily  defeat 
the  title  so  obtained. 

2.  In  the  case  presented,  a  person  named  owed  complainant  a  sum, 
covered  by  notes  secured  by  trust  deed;  complainant  borrowed  certain 
money  from  the  defendant,  and  as  collateral  security  assigned  to  him 
tliree  of  said  notes.  Defendant  foreclosed  the  trust  deed;  the  decree 
found  the  amount  due  upon  said  notes  and  the  amount  due  from  com- 
plainant to  defendant;  the  latter  purchased  the  property  at  a  low  figure 
and  in  time  obtained  a  good  title  to  the  property  involved;  thia  court 
holds  that  after  defendant  obtained  his  deed  his  title  was  absolute. 
Tliat  he  was  no  longer  pledgee  as  to  the  trust  deed,  but  as  to  the  per- 
sonal liability  of  the  maker  of  the  notes,  he  remained  a  pledgee,  and  that 
complainant,  after  paying  defendant  what  is  due  him,  ^deficiency  decree 
having  been  taken  against  him,  may  follow  such  maker  for  whatever 
the  foreclosure  has  left  unpaid  on  such  notes.  <s 

[Opinion  filed  October  28,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  Frank  F.  Reed,  for  appellant. 

Messrs.  Blanke  &  Chytraus,  for  Sven  O.  Olin,  appellee. 

Mr.  Justice  Gary.  The  appellant  filed  his  bill  alleging 
that  one  Wallenstein,  being  indebted  to  him  in  the  sura  of 
$1,245,  divided  into  three-notes  of  $366.66  each,  and  one  of 
$145,  secured  by  a  trust  deed  in  the  nature  of  a  mortgage, 
the  appellant  borrowed  of  Olin  $266,  and  as  collateral  se- 
curity, assigned  to  Olin  the  three  first  mentioned  notes; 
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that- Olin  foreclosed  the  deed  of  trust  by  bill  in  chancery ,  to 
which  the  appellant  was  a  party,  served  with  process,  but 
to  which  he  did  not  appear,  as  he  thought  it  related  to 
something  else;  that  there  was  a  decree  of  foreclosure  find- 
ing the  amount  due  from  Wallenstein,  and  the  amount  due 
to  Olin  from  the  appellant;  directing  a  sale,  at  which  any 
])arty  to  the  suit  might  buy,  and  the  application  of  the  pro- 
ceeds, first,  to  the  payment  to  Olin  of  the  amount  due  to 
him  from  the  appellant,  and  the  residue  to  be  brought  into 
court;  that  Olin  bid  off  the  land  at  a  low  price  and  took  no 
deficiency  decree  against  Wallenstein  but  did  against  the 
appellant,  the  bid  being  less  than  would  pay  Olin.  There 
are  some  loose  charges  of  fraud  which  need  not  be  noticed. 
The  clause  in  the  decree  permitting  any  party  to  the  suit 
to  buy  at  the  sale,  removed  all  objection,  if  any  there  were, 
to  the  purchase  by  Olin,  and  when  the  time  of  redemption 
had  expired,  and  he  obtained  his  deed,  his  title  was  as  abso- 
lute as  would  have  been  that  of  a  stranger.  lie  was  no 
longer  pledgee  as  to  the  deed  of  trust  by  which  the  Wal- 
lenstein notes  were  secured,  but  as  to  the  personal  obliga- 
tion of  Wallenstein  upon  tlie  notes,  he  remains  a  ])ledgee, 
and  appellant,  by  paying  Olin  what  remains  due  him,  may 
follow  Wallenstein  for  whatever  the  foreclosure  has  left 
unpaid  on  those  notes.  The  notes  are  not  extinguished,  but 
only  to  be  credit3d  with  the  net  proceeds  of  the  foreclosure. 

The  effort  of  the  appellant  by  the  present  bill  to  over- 
haul the  decree  in  the  suit  to  which  he  was  a  party,  served 
with  process,  and  which  he  neglected,  must  fail.  Dyer  v. 
Hopkins,  112  111.  168. 

The  demurrer  was  rightly  sustained  and  the  decree  dis- 
missins:  the  bill  is  affirmed. 

Decree  affirnned. 


'o 


Note. — By  stipulation  this  case  was  reinstated,  after 
being  dismissed  April  29,  1892,  for  want  of  assignment  of 
errors. 


I 
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Southern  Hardwood  Lumber  Co.  v.  Scott. 


Southern  Hardwood  Lumber  Company 

V. 

James  A.  Scott. 

Master  and  Servant — Recovery  of  Wages — Corporations, 

A  corporation  may  not  recover  back  moneys  paid  by  it  for  services 
rendered  before  its  organization,  and  it  does  not  make  any  difference 
whether  the  right  to  recover  is  claimed  in  a  suit  brought  directly  for 
that  purpose,  or  as  a  matter  of  defense,  by  way  of  set-off  or  otherwise. 

[Opinion  filed  October  28,  1892.] 

Ix  error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Mr.  M.  Salomon,  for  plaintiff  in  error. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  defendant  in 
error. 

Mk.  JcrsTTCE  Shepaed.  The  judgment  below  was  on  a 
demand  for  salary  and  cash  disbursements.  Included  in  it 
was  an  item  of  $60  for  salary  for  three  weeks  from  Janu- 
ary 25  to  February  15,  1891. 

In  our  opinion  there  was  insufficient  evidence  to  sustain 
the  item  referred  to.  There  had  been  such  acquiescence 
by  the  defendant  in  error  in  his  discharge  from  employ- 
ment by  the  treasurer  and  manager  of  the  corporation, 
claiming  to  act  for  the  corporation  in  that  behalf,  as  to  pre- 
clude him  from  a  recovery  after  the  date  of  such  discharge. 

Acting  upon  our  suggestion  to  that  effect,  counsel  for  de- 
fendant in  error  has  entered  a  7'^w22^^/^?^r  of  $60  from  the 
judgmpnt,  and  we  have  concluded  to  affirm  the  residue  of 
the  judgment  at  the  costs  of  the  defendant  in  error. 

The  judgment  as  it  now  stands,  includes  a  balance  of  ac- 
count in  favor  of  the  defendant  in  error,  which  was  arrived 
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at  on  the  books  of  the  corporation  by  allowing  a  charge  of 
$00  against  the  corporation  for  salary  for  three  weeks  im- 
mediately preceding  its  final  organization. 

Some  time  prior  to  July  17,  1888,  the  date  of  the  license 
for  opening  books  of  subscription  to  the  capital  stock  of 
the  corporation,  the  defendant  in  error  and  two  associates, 
Bassett  and  Conway,  formed  a  purpose  to  organize  the 
plaintiff  in  error  corporation,  and  took  all  steps  necessary 
to  its  final  organization  on  July  30,  1888.  The  three  per- 
sons named  were  elected  president,  treasurer  and  secretary 
of  the  corporation,  and  constituted  its  board  of  directors. 

After  the  company  was  organized  it  was  agreed  between 
themselves  that  each  should  have  a  salary  of  $20  a  Aveek. 

The  testimony  is  conflicting  as  to  the  time  from  which 
the  salaries  should  begin  to  run,  but  as  a  matter  of  fact  each 
of  the  three  officers  were  credited  by  the  secretary  with 
salary  at  the  rate  of  §20  dollars  a  week  from  a  date  three 
wrecks  prior  to  the  date  of  organization,  and  each  one  of  them 
drew  out  of  the  concern  the  amount  of  money  so  credited 
to  their  respective  accounts.  At  that  time  the  three  persons 
mentioned  were  the  only  officers  of  the  company,  and  for 
anything  that  appears,  owned  all  the  capital  stock;  and  no 
fault  or  criticism  was  found  or  made  because  of  the  charge 
against  the  company  for  services  rendered  prior  to  its  com- 
plete organization  until  several  months  afterward. 

It  was  not  until  in  June,  1889,  that  any  complaint  was 
made  by  any  one  because  of  such  charge  and  payment;  and 
the  objection  that  was  then  made  w^as  made  by  one  who  had 
become  a  stockholder  some  time  after  the  services  had  been 
credited  and  paid  for.  So  far  as  appears,  the  corporation 
itself  never  objected  to  the  payment,  but  always  acquiesced 
in  it  until  this  suit  was  brought,  about  a  year  and  a  half 
after  payment  had  been  made. 

The  question  thus  presented  is  not  one  as  to  whether  a 
corporation  is  liable  for  services  rendered  before  its  organi- 
zation, but  is  as  to  whether  a  corporation  may  recover 
back  moneys  charged  to  it,  and  paid  by  it,  for  such  services, 
wuth  knowledge  either  actual  or  implied.    And  it  does  not 
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Campbell  v.  Jacobson. 

make  any  difference  whetlier  such  a  right  is  claimed  in  a 
suit  brought  directly  for  that  purpose,  or  as  matter  of  de- 
fense by  way  of  set-off  or  otherwise. 

Here  the  $60  for  prior  services  was  credited  to  defendant 
in  error,  and  was  paid  to  him,  and  no  question  as  to  the  pro- 
priety thereof  raised  by  the  corporation  for  many  months 
afterward,  and  there  is  evidence  in  the  records  tending  to 
show  that  such  sernces  were  in  fact  rendered.  Under  such 
circumstances  the  corporation  should  not  be  permitted  to  re- 
cover back  the  moneys  so  paid  by  it,  and  the  judgment  of 
the  Superior  Court  upon  the  verdict  of  the  jury,  disallowing 
the  set-off  claimed  in  that  regard,  should  not  be  disturbed. 

The  circumstances  attending  the  acquiring  of  the  lease  to 
the  lots  occupied  by  the  corporation,  and  as  to  whether  the 
defendant  in  error  should  be  charged  for  the  use  of  part  of 
the  premises  during  the  time  that  he  left  standing  on  them 
some  old  buildings  bought  by  him  for  his  own  account,  were 
all  submitted  to  the  jury,  and  their  finding  under  the  con- 
flicting testimony  will  not  be  disturbed  by  this  court. 

The  remiftftnrhsLvmg  been  entered,  the  residue  of  the 
judgment  will  be  affirmed  at  costs  of  the  defendant  in  error. 

JicJ(/77ient  affirmed. 


Archibald  Campbell 

V. 

Fannie  Jacobson  et  al. 
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UTechanics'  Liens— Act  Relating  to.  Sec.  4— Contract  with  Husband 
as  to  Wife's  Property, 


1.  The  requirement  of  Sec.  4  of  the  Mech«anics'  Lien  Act  is  not  met  by 
stating  the  amomit  due,  in  a  lump  sum,  without  the  mention  of  any 
items  of  either  debit  or  credit,  showing  how  the  account  is  made  up  or 
when  the  lien  began. 

2.  The  fact  that  a  wife,  long  after  improvements  upon  her  property 
are  begun,  is  informed  that  such  work  is  going  on,  is  not  sufficient  to 
hold  her  proi)erty  subject  under  the  lien  law,  to  the  payment  of  ob- 
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ligations  entered  into  without  her  acquiescence,  more  especially  when  her 
title  is  of  record,  and  no  fraudulent  practice  upon  her  part  is  shown. 

8.  Where  in  such  case  a  contractor  enters  into  a  contract  w^ith  the 
husband  of  the  owner  of  the  property,  if  he  does  not  mean  to  trust  the 
husband  alone  he  must  obtain  the  signature  of  the  wife  to  the  contract, 
or  at  least  ascertain  that  the  work  is  being  done  with  her  acquiescence. 

[Opinion  filed  October  31, 1892.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Henry  M.  Shepard,  Judge,  presiding. 

Messrs.  Miller  &  Starr,  for  plaintiff  in  error. 

Messrs.  Blum  &  Blum,  for  defendants  in  error. 

Mr.  Justice  Waterman.  This  was  a  proceeding  under 
the  Mechanics'  Lien  Law.  Appellant  claims  to  have  made 
a  written  contract  with  Morris  Jacobson  for  the  improve- 
ment of  certain  premises  belonging  to  Fannie  Jacobson, 
the  wife  of  Morris;  this  contract  it  is  claimed  was  made 
with  the  knowledge  of  and  for  the  benefit  of  Fannie  Jacob- 
son,  upon  whose  property  the  improvements  were  made; 
and  it  is  insisted  that  Morris  Jacobson,  in  all  that  he  did, 
acted  as  the  agent  of  his  wife. ' 

Section  4  of  the  act  concerning  mechanics'  liens  is  as 
follows : 

"  Every  creditor  or  contractor  who  wishes  to  avail  him- 
self of  the  provisions  of  this  act  shall  file  with  the  clerk 
of  the  Circuit  Court  of  the  county  in  which  the  building, 
erection  or  other  improvement  to  be  charged  with  the  lien 
is  situated,  a  just  and  true  statement  or  account  or  demand 
due  him,  after  allowing  all  credits,  setting  forth  the  times 
when  such  material  was  furnished  or  labor  performed,  and 
containing  a  correct  description  of  the  property  to  be 
charged  with  the  lien,  and  verified  by  an  affidavit." 

The  only  statement  introduced  in  evidence  as  having 
been  filed  with  the  clerk  of  the  Circuit  Court  describes  M. 
Jacobson  as  the  owner  of  the  premises,  and  alleges  that  the 
work  for  which  a  lien  is  claimed  was  done  at  his  request 
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and  that  he  is  indebted  therefor.  Fannie  Jacobson  is  not 
mentioned  at  all.  There  is  no  attempt  to  comply  with  the 
])rovisions  of  the  statute  requiring  the  ''  times  when  such 
material  was  furnished  or  labor  performed  "  to  be  set  forth; 
the  statement  being,  in  substance,  that  there  is  due  appel- 
lant, as  the  contractor  for  carpenter  work  and  material  on 
the  flat  building  known  as  No.  3142  Shields  avenue,  the  sum 
of  $1,422.90,  "of  which  he  holds  the  certificate  of  John  J. 
Kouhn,  the  architect  of  said  building,  for  the  sum  of 
$2,568.80;  $1,280.90,  or  one  half,  to  apply  on  3142  Shields 
avenue,  and  one-half  to  apply  on  another  contract;"  "  that 
the  date  of  said  certificate  is  October  7,  1890." 

It  is  impossible  to  tell- from  this,  the  times  when  the 
material  was  furnished  or  the  labor  performed,  and  conse- 
quently no  one  can  tell  at  what  period  it  is  claimed  the 
lien  accnied.  The  requirement  of  the  statute  is  not  met  by 
stating  the  amount  due,  in  a  lump  sum,  without  the  men- 
tion of  any  items  of  either  debit  or  credit,  showing  how 
the  account  is  made  up,  or  when  the  lien  began.  McDonald 
V.  Rosengarten,  35  111.  App.  71;  Same,  111.  Supreme  Court, 
25  N.  E.  Rep.  429. 

The  evidence  appears  to  us  insufficient  to  establish  a  lien 
as  against  Mrs.  Jacobson.  There  is  no  evidence  that  she 
in  any  way  authorized  her  husband  to  improve  these  prem- 
ises or  to  make  the  contract  he  did  with  apj)ellant;  the  bare 
fact  that  a  wife,  long  after  improvements  upon  her  pro]> 
erty  are  begun,  is  infonned  that  such  work  is  going  on,  is 
not  sufficient  to  hold  her  property  subject,  under  the 
Mechanic's  Lien  Law,  to  the  payment  of  obligations  entered 
into  without  her  acquiescence,  more  especially  when  her 
title  is  of  record,  and  no  fraudulent  practice  upon  her  part  is 
shown.  Geary  v.  Henneny,  9  111.  App.  17;  Flannery  v. 
Rohrmayer,  46  Conn.  558;  Gilman  v.  Disbrow,  45  Conn. 
564. 

Ap]iellant,  at  a  time  when  an  examination  of  the  records 
would  have  shown  that  Morris  Jacobson  did  not  own  this 
property,  made  with  him  alone  a  written  contract  for  its 
improvement. 

Vol.  XL  VI 19 
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The  least  diligence  upon  appellant's  part  would  have 
enabled  him  to  know  that  Morris  Jacobson  could  not,  with- 
out the  acquiescence  of  his  wife,  bind  this  property.  If  he 
did  not  mean  to  trust  Morris  Jacobson  and  him  alone,  he 
should  have  insisted  upon  obtaining  the  signature  of  Mrs. 
Jacobson  to  his  contract,  or  at  least  have  known  that  the 
work  was  being  done  with  her  acquiescence.  The  conclu- 
sion upon  the  merits  arrived  at  renders  it  unnecessary  to 
pass  upon  the  motion  of  the  defendant  to  strike  the  plea  in 
bar,  filed  by  appellee,  from  the  files.  The  decree  of  the 
Superior  Court  is  atfirjued. 

Decree  affirmed. 

Judge  Shepaed  took  no  part  in  the  consideration  or  dis- 
position of  this  case. 


Thomas  B.  Boyd 

V. 

Edwin  B.  Jennings,  Executor. 

« 

Administration— Agency — Real  Estate — Commissions  for  Sale  ofr^ 
Evidence — Books — Sec.  S,  Chap.  51,  R,  S. 

1.  Agency  can  not  be  created  by  the  declarations  of  the  agent. 

2.  Authority  from  an  owner  of  real  estate  to  sell  the  same  can  not  be 
shown  by  an  entry,  relating  thereto,  on  the  alleged  agent's  private  record 
book. 

3.  Sec.  8,  Chap.  51 ,  R.  S. ,  does  not  at  aU  change  the  old  law  as  to  the 
character  of  the  book  that  may  be  admitted,  or  of  the  items  or  charges 
that  may  be  proved  by  it. 

4.  A  tliird  person  is  as  competent  now  as  he  was  before  the  statute 
of  1867  (Sec.  2,  Chap.  5,  R.  S.)  to  testify  concerning  the  statements  of  a 
dec(*asod  person  in  a  case  where  the  representative  of  the  deceased  i>erson 
is  a  party,  and  the  fact  in  the  case  presented,  that  a  witness  named  was 
also  the  defendant  as  executor  of  his  deceased  father,  whose  statements 
were  sought  to  be  proven,  did  not  render  him  incompetent  as  to  such 
statements. 

6.  This  court  holds  as  proper  the  sustaining  of  the  objection  to  the 
testimony  of  plaintiflTs  counsel  as  to  alleged  statements  made  by  the 
defendant  after  leaving  his  father's  room  upon  a  certain  occasion,  it  not 
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appearing  that  he  was  the  bearer  of  any  message  from  him;  but  that 
a  certain  letter  written  by  said  attorney  to  the  defendant's  intestate, 
together  with  the  writing  by  the  latter  upon  its  back,  should  have  been 
permitted  to  have  gone  to  the  jury,  and  that  the  judgment  for  the  defend- 
ant can  not  stand. 

7.  Secondary  evidence  of  the  contents  of  a  letter  properly  excluded 
in  the  case  presented. 

[Opinion  filed  October  28,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KicHARD  S.  TuTHiLL,  Judgc,  presiding. 

Messrs.  W.  B.  Cunningham  and  W.  M.  Johnston,  for  ap- 
pellant. 

It  has  always  been  the  practice  in  the  different  courts  in 
this  State,  that  a  party  having  a  claim  against  an  estate 
could  establish  the  same  by  the  evidence  of  a  witness,  or  of 
Avitnesses,  having  no  interest  therein,  and  even  the  claimant 
himself  might,  unless  objection  was  made  therieto,  testify  in 
his  own  behalf.  If,  however,  objection  was  made  by  the 
representative  of  the  estate  to  the  testimony  of  claimant, 
then  he  was  compelled  to  establish  his  claim  by  the  testi- 
monv  of  other  witnesses,  unless  said  claim  was  founded  on 
book  account,  in  which  case  the  book  account,  if  properly 
made,  might  be  introduced  in  evidence  for  the  purpose  of 
establishing  such  claim.  It  has  been  decided  by  this  hon- 
orable court,  as  well  as  the  Supreme  Court  of  this  State,  that 
the  testimony  of  an  heir  at  laAV  of  a  decedent  was  competent 
on  the  trial  of  a  claim  against  such  decedent's  estate. 
Estate  of  James  Douglass  v.  James  FuUerton,  7  111.  App. 
102 ;  Greene  C.  Patterson,  Adm'r,  v.  Nancy  Collar,  34  III. 
App.  632 ;  Byei-s  v.  Thompson,  m  111.  421. 

In  the  case  of  Marshall  v.  Theodore  S.  Karl,  reported  in 
60  111.  at  page  208,  in  an  action  on  a  promissory  note  executed 
by  the  defendants  to  the  plaintiff's  intestate,  Martha  Karl, 
deceased,  it  appeared  that  Mr.  Rice  acted  as  the  agent  of 
Martha  Karl,  deceased,  in  settling  the  matter  in  which  the 
note  was  given,  and  it  became  a  question  as  to  what  was  the 
real  consideration  of  the  note.  Mr.  Rice  was  permitted  to 
testify  as  to  his  understanding  on  this  point.    While  it  is 
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true  no  objection  was  made  to  such  testimony,  it  is  also  true 
that  no  criticism  was  made  bj^  the  Supreme  Court  in  allow- 
ing such  testimony  in  the  court  below. 

Messrs.  IIatch  &  Ritsher,  for  appellee. 

Apjjellant  was  incomi)etent  to  testify  in  his  own  behalf, 
because  the  adverse  party  was  defending  as  executor. 
Sec.  2,  Chap.  51,  li.  S.;  Stewart  v.  Fellows,  128  111.  480; 
Whitmcr  v.  Kucker,  71  111.  410;  Dyer  v.  Uopkins,  112  111. 
168;  McCann  v.  Atherton,  lOG  111.  31;  Plain  v.  Roth  et  al., 
107  111.  588. 

When  a])pellant  was  called  as  a  witness,  the  objection 
was  made  at  once  that  the  witness  was  disqualified  by  rea- 
son of  his  interest.  The  court  directed  the  witness  to  pro- 
ceed, and  an  exception  was  taken  by  appellee.  It  is  perfectly 
clear  under  the  statute  that  the  court  erred  in  not  exclud- 
ing all  testimony  of  the  witness,  Boyd,  relating  to  matters 
occurring  prior  to  the  death  of  decedent. 

The  objection  was  made  and  insisted  upon.  Appellee 
offered  no  testimony,  and  consequently  did  not  open  the 
door  for  Boyd's  testimony  under  any  of  the  exceptions 
named  in  the  statute.  The  entries  in.  Boyd's  book  fall  with 
his  testimony. 

These  entries  should  have  been  excluded  for  the  further 
reason  that  they  do  not  tend  to  establish  agency,  and  are 
not  accounts,  and  do  not  in  any  way  tend  to  estiiblish  the 
contention  of  the  plaintiff  (api)ellant).  They  were  simply 
memoranda,  as  they  showed  on  their  face,  and  were  utterly 
irrelevant  and  immaterial. 

Mr.  Justice  Shepard.  Appellant  filed  a  claim  in  the  Pro- 
bate Court  of  Cook  County  against  the  estate  of  John  D. 
Jennings,  deceased,  for  commissions  claimed  by  him  as 
asrent  in  and  about  the  sale  of  certain  real  estate.  The 
claim  was  allowed  in  that  court  and  an  appeal  taken  to  the 
Circuit  Court,  where,  upon  trial,  the  jury  was  directed  to 
find  for  the  defendant,  and  judgment  was  entered  upon  the 
verdict.  From  that  judgment  the  case  comes  here  by 
appeal. 
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The  main  controversy  in  the  case  is  upon  the  agency  of 
appellant.  There  seems  to  be  no  question  from  the  evidence 
but  that  the  attention  of  John  E.  Morris,  the  purchaser  of 
the  real  estate,  was  first  called  to  the  fact  that  the  property 
was  for  sale,  by  means  of  an  advertisement  inserted  in  a 
Chicago  newspaper  by  the  appellant;  that  Morris,  following 
up  the  information  afforded  by  the  advertisement,  wfent  to 
appellant's  office  and  was  there  furnished  by  the  appellant 
with  all  the  particulars  as  to  price,  the  location  and  size  of  the 
lot  and  building,  and  its  rental  income,  and  was  referred  to 
the  tenant  in  possession  to  learn  the  condition  in  which  the 
building  was  as  to  repair,  etc.;  that  Morris  went  to  look  at. 
the  building  and  the  next  morning  made  up  his  mind  to  buy 
the  property  at  the  price  given  him  by  appellant,  but  that 
l>efore  he  saw  appellant  again,  and  on  the  same  morning 
that  he  made  up  his  mind  to  buy,  he  was  told  by  a  Mr. 
Clark  that  the  property  had  been  sold  to  some  one  else;  that 
thereupon  he  went  directly  over  to  the  Jennings  Trust  Com- 
pany's office  to  see  if  he  could  not  buy  of  whoever  it  had 
been  sold  to;  that  he  there  inquired  for  the  price  of  the 
pro|)erty  of  Mr.  Samuel  D.  Ward,  who  was  in  some  way 
connected  with  Mr.  Jennings  in  business,  and  was  given  the 
siime  figures  at  which  appellant  had  offered  it  to  him;  that 
he  then  and  there  bought  the  property  and  received  convey- 
ance from  Mr.  Jennings,  since  deceased,  on  the  next  day. 

AV^ith  this  brief  summary  of  undisputed  facts,  the  question 
of  the  agency  of  appellant  becomes  very  material.  On  the 
trial  in  the  Circuit  Court  appellant  offered  in  evidence  part 
of  a  page  of  a  record  book  kept  by  him  of  property  left 
with  him  for  sale,  whereon  appears  an  entry  descriptive  of 
the  property  in  question,  its  ownership,  price,  etc.,  which 
was  objected  to  and  excluded. 

Authority  from  the  owner  to  sell  property  can  not  be 
shown  by  an  entry  of  the  kind  referred  to  on  the  alleged 
agent's  private  books.  Such  a  book  is  not  an  account  book, 
the  entries  in  which  become  admissible  in  evidence  when 
proven  under  the  provisions  of  Sec.  3,  Chap.  51,  R.  S. 

"That  statute   prescribes  the  preliminary  proof  upon 
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which  the  book  is  to  be  admitted,  but  does  not  at  all  change 
the  old  law  as  to  the  character  of  the  book  that  mav  be 
admitted  or  of  the  items  or  charges  that  may  be  proved  by 
it."  Schwarze  v.  lloessler,  40  111.  App.  474 ;  Kibbe  v.  Ban- 
croft, 77  111.  18. 

Counsel  cite  no  authority,  and  we  are  aware  of  none,  that 
makes  the  book  admissible. 

The  entrv  in  the  book  is  nothino^  but  the  declaration  of 
the  person  claiming  to  be  an  agent,  and  it  is  fundamental 
that  agency  can  not  be  created  by  the  declarations  of  the 
agent.    The  Circuit  Court  properly  excluded  the  book. 

The  appellant  called  as  his  witness  on  the  trial  below, 
Edward  B.  Jennings,  who  is,  in  his  capacity  as  executor  of 
his  father's  estate,  defending  against  appellant's  claim. 

During  his  examination  certain  questions  were  put  to  hini 
by  appellant's  counsel  as  to  particular  conversations  between 
his  father  and  himself  in  reference  to  appellant's  authority 
and  claim  in  question,  and  what  instructions  were  given  him 
by  his  father  with  reference  to  a  letter  appellant  had  written 
his  father  relating  to  a  sale  of  the  property. 

It  api>ears  from  the  testimony  of  this  witness  that  he  did 
have  a  conversation  with  l)is  father  about  a  letter  which  the 
latter  had  received  from  appellant,  and  that  he  was  directed 
by  his  father  to  go  and  see  appellant  and  convey  some 
instruction  or  statement  to  him,  and  tliat  he  did  go  and  see 
appellant  in  pursuance  of  his  father's  instructions. 

As  to  what  his  father  directed  him  to  say  to  appellant, 
objection  was  made  and  sustained.  This  was  error.  The 
statute  does  not  in  words,  or  in  contemplation,  exclude  such 
testimony.  A  third  person  is  as  comj)etent  now  as  he  was 
before  the  statute  of  1867  (Sec.  2,  Chap.  51,  R.  S.)  to  testify 
concerning  the  statements  of  a  deceased  person  in  a  case 
where  the  representative  of  the  deceased  person  is  a  party. 

And  the  fact  that  the  witness  in  this  instance  was  also  the 
defendant,  as  executor  of  his  deceased  father,  whose  state- 
ments were  sought  to  be  proven,  did  not  render  him  incom- 
petent as  a  witness  to  such  statements. 

The  court  below  seems,  by  the  record,  to  have  held  that 
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the  conversation  or  statements  of  a  deceased  pereon  could 
not  be  proven  by  any  witness  in  a  proceeding  or  suit  against 
the  dead  man's  estate.  Such  is  not  the  law.  The  witness 
should  have  been  permitted  to  testify  as  to  what  the  direc- 
tions of  his  father  were,  and  to  have  given  all  the  conversa- 
tion of  his  father,  with  reference  to  the  letter  received  from 
appellant. 

We  think  secondary  evidence  of  the  contents  of  the  letter 
referred  to  was  properly  excluded.  Sufficient  foundation 
for  secondary  evidence  had  not  been  laid.  The  letter  was 
traced  into  the  custody, of  the  Mutiial  Trust  Company,  but 
no  person  connected  with  that  company  was  called  to  prove 
a  search  among  its  files  or  papers  for  the  missing  paper. 

In  sustaining  an  objection  to  the  testimony  of  Mr.  Cun- 
ningham, appellant's  counsel,  as  to  statements  made  by 
Edwin  B.  Jennings  after  coming  down  stairs  from  his  father's 
room  on  the  occasion  of  Mr.  Cunningham's  visit  to  the 
Southern  Hotel,  the  court  acted  properly.  No  statement  of 
Edwin  B.  Jennings  to  C\inningham  could  have  been  compe- 
tent until  it  had  been  first  made  to  appear  that  he  was  the 
bearer  of  some  message  from  his  f atlier  to  Mr.  Cunningham. 

Mr^  Jennings,  in  his  testimony,  admits  recollection  of  see- 
ing Mr.  Cunningham  at  the  hotel  on  the  occasion  referred 
to,  but  denies  all  recollection  of  a  letter,  or  of  taking  from 
Cunningham  to  his  father  any  communication  or  message, 
either  verbal  or  written,  or  of  going  to  his  father's  room  at 
that  time. 

There  is,  however,  evidence  tending  to  show  that  the 
letter  which  Cunningham  had  previously  written  and  taken 
with  him  to  the  hotel  in  anticipation  of  not  being  able  to  see 
the  elder  Jennings,  because  of  his  sickness,  reached  the  elder 
Jennings  on  that  evening  by  the  hand  of  some  person.  Cun- 
ningham testifies  he  handed  the  letter  to  the  younger  Jen- 
nings, who  after  a  few  minutes'  absence  returned  and  handed 
back  to  him  the  identical  letter,  with  some  words  in  writing 
on  the  back  of  it,  and  it  has  been  substantially  proven  by  the 
testimony  of  the  witness  Jennings  that  the  handwriting  in 
which  those  words  on  the  back  of  the  letter  were  written  is 
that  of  his  father,  Mr.  Jennings,  deceased. 
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It  would  require  other  proof,  however,  than  that  which 
traces  the  letter  to  the  hand  of  the  elder  Jennings,  to  estab- 
lish that  the  younger  Jennings  carried  the  letter  to  his 
father  and  brought  back  a  verbal  answer  in  regard  to  the 
matter  concerning  which  the  letter  was  written. 

He  might  have  actually  received  the  letter  from  Mr.  Cun- 
ningham and  returned  it  to  him,  with  the  writing  of  his 
father  on  it,  without  having  seen  or  spoken  to  him  about  it. 
It  might  readily  have  been  transmitted  through  other  hands 
from  the  son  to  the  father  and  back  again.  However  strong 
the  inferences  may  be  that  the  younger  Jennings  did,  in 
fact,  carry  the  letter  to  his  father,  notwithstanding  his  fail- 
ure to  remember  so  doing,  they  should  not  be  allowed  to 
take  the  place  of  positive  evidence  in  order  to  pave  the  way 
for  the  admission  of  his  statements  of  what  his  father's  re- 
ply was,  for  the  purpose  of  binding  his  father's  estate.  In 
the  absence,  therefore,  of  more  evidence  tending  to  prove 
that  the  younger  Jennings  did  take  the  letter  to  his  father 
and  receive  from  him  instructions  in  regard  to  the  business 
referred  to  in  it,  the  court  properly  excluded  the  testimony 
of  Cunningham  of  what  it  Avas  the  younger  Jennings  said 
when  he  handed  back  the  letter. 

We  think,  however,  that  the  letter  and  the  writing  on  its 
back  put  there  by  the  elder  Jennings  should  have  been  per- 
mitted to  have  gone  to  the  jury.  The  fact  that  when  the 
letter  was  handed  back  to  Mr.  Cunningham  it  bore  words 
written  thereon  by  the  elder  Jennings,  creates  a  very  strong 
presumption  that  he  had  read  the  letter  and  was  informed 
of  the  nature  of  the  demand  it  contained  in  regard  to  the 
transaction  in  question. 

The  words  written  on  the  back  of  the  letter  do  not  in 
themselves,  tend  in  any  degree  to  indicate  either  an  affirm- 
ance or  denial  of  the  claim  asserted  by  the  letter,  but  what- 
ever weight  they  may  be  entitled  to,  if  any,  in  connection 
with  the  other  evidence  in  the  case,  should  be,  in  our  opin- 
ion" left  to  a  jury  to  give,  if  they  should  believe  from  all 
the  evidence  that  the  letter  itself  was  read  by  the  elder 
Jennings. 
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We  can  not  say  that  if  all  the  testimony  Avhich  we  hold 
was  improperly  excluded,  had  been  admitted,  it  would  not 
have  established  the  fact  of  agency  and  the  validity  of  Ap- 
pellant's claim;  and  therefore  for  the  errors  indicated  the 
judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remaixded. 


Fort  Dearborn  National  Bank 

V. 

Isaac  Blumenzweig. 

Banks — Assignments, 

1.  A  bank  may  apply  the  balance  of  a  depositor  on  a  debt  due  it  from 
liim,  maturing  upon  a  day  stated,  and  such  application  is  valid,  although 
he  previously  gave  his  check  to  a  third  person,  the  same  not  being  pre- 
sented until  thereafter. 

2.  Where  such  depositor  makes  an  assignment  after  the  giving  of 
such  check,  but  before  its  presentation  and  before  such  application,  the 
outstanding,  impresented  check  does  not  take  precedence  of  the  assign- 
ment as  a  claim  upon  the  fund. 

3.  Where  money  remains  in  a  bank  after  an  assignment,  an  out- 
standing, unpresented  check  being  in  existence,  such  bank  may  apply  the 
same  upon  an  indebtedness  due  it,  maturing  upon  a  day  stated. 

4.  A  bank  can  not  refuse  to  honor  a  check,  for  the  reason  that  upon 
a  subsequent  day,  a  debt  due  it  from  the  maker  will  mature, 

[Opinion  filed  October  28, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Clifford,  Judge,  presiding. 

Messrs.  Flower,  Smith  &  Musgrave,  for  appellant. 

Messrs.  W.  S.  Forrest  and  M.  Rosenthal,  for  appellee. 
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Mr.  Justice  Gary.  The  question  here  presented  may  be 
of  great  importance,  though  only  a  small  sum  is  now  in- 
volved. 

The  Xational  Forge  &  Iron  Company  kept  an  account  with 
the  appellant  and  had  on  deposit  $317.  On  the  fourth  day 
of  August,  1891,  the  company  gave  to  the  appellee  a  check 
on  the  bank  for  $76.18,  Avhich  he  did  not  present  until  the 
t^nth.  On  the  eighth  the  company  made  a  general  assign- 
ment for  the  benefit  of  its  creditors.  On  the  tenth  a  note 
of  $5,000,  of  the  company  to  the  bank,  became  due,  and  the 
bank  on  the  morning  of  that  day,  before  the  check  was  pre- 
sented, applied  the  $317  toward  the  payment  of  the  note. 
Later  in  the  day  the  appellee  presented  his  check.  It  is 
not  denied  that  if  the  company  had  made  no  assignment, 
the  application  by  the  bank  of  the  money  on  deposit  to  its 
own  debt  from  the  company,  would  have  been  valid  against 
the  appellee,  and  such  is  the  law.  Myers  v.  Union  N.  Bk., 
27  111.  App.  254. 

But  it  is  contended  that  the  outstanding,  unpresented 
check  had  precedence  of  the  assignment  as  a  claim  upon  the 
fund;  that  the  assignment  on  the  eighth  had  precedence  of 
a  debt  to  the  bank  due  on  the  tenth,  and  thus  in  this  three- 
cornered  controversy,  the  appellee,  who  could  not  beat  the 
bank  directly,  can  d6  so  through  the  assignee,  whom  he 
could  beat  and  who  could  beat  the  bank. 

Without  an  assignment,  the  company,  before  its  debt  to 
the  bank  was  due,  could  withdraw  the  monev.  Witli  an 
assignment  the  assignee  could  do  the  same.  Had  the  bank 
refused  on  the  eighth  or  ninth  to  pay  a  check  of  the  com- 
pany (if  it  had  not  assigned)  or  of  the  assignee  (it  having 
assigned)  drawn,  not  to  a  third  person,  but  for  currency  to 
the  drawer,  and  a  suit  had  been  forthwith  commenced 
because  of  such  refusal,  the  bank  could  not  have  pleaded  a 
set-off  becoming  due  after  suit  commenced.  But  to  a  suit 
commenced  by  either  after  the  tenth,  the  bank  had  a  com- 
plete defense. 

The  money  having  in  fact  remained  untouched  in  the 
bank  until  the  tenth,  the  bank  had  then  the  same  rights 
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against  the  assignee  as  it  would  have  had  against  the  com- 
pany if  no  assignment  had  been  made. 

As  between  the  parties  to  this  suit  we  hold  that  the 
assignment  is  an  immaterial  circumstance.  The  judgment 
is  reversed. 

Judgment  reversed, 

Note. — Final  judgment  is  entered  here  in  favor  of  the 
appellant  upon  a  finding  of  the  facts  by  this  court. 


George  Wright  Young 

V. 

John  V.  Farv/ell  et  al. 

Master  and  Servant — Recovery  of  Compensation — Contingent  Profits 
— Accountiiig. 

1.  It  is  not  necessarily  a  reflection  upon  the  veracity  of  a  person  that 
he  shaU  not  at  aU  times  be  able  to  give  an  exact  repetition  of  his  recol- 
lection of  a  matter  of  business. 

2.  CJourts  may  and  should,  in  cases  of  doubt,  give  to  words  contract- 
uaUy  employed,  such  a  meaning  as  will  effectuate  the  intention  of  the 
parties,  and  such  intention  may  be  gathered  from  all  the  circumstances 
surrounding  the  transaction;  but  when  from  a  consideration  of  aU  the 
circumstances  it  is  impossible  to  determine  what  it  was  tliat  the  minds 
of  the  contracting  parties  met  upon,  the  contract  must  fail. 

3.  Upon  a  biU  filed  for  an  accounting  upon  an  alleged  verbal  con- 
tract, whereby  complainant  was  to  perform  services  for  defendants  for 
a  certain  fixed  salary,  and  under  certain  conditions  a  share  of  profits  in 
a  particular  department  of  defendants'  business,  this  court  holds,  much 
uncertainty  existing  in  the  evidence  as  to  how  the  contingent  profits  to 
be  divided  were  to  be  ascartained,  and  also  as  to  the  ratio  of  the  division 
of  the  profits  when  they  should  be  once  ascertained,  that  the  decree  dis- 
missing the  biU  must  be  allowed  to  stand. 

4.  An  agreement  to  "divide"  contingent  profits  does  not  mean  to 
divide  equaUy,  when  it  is  uncertain  from  the  whole  contract,  that  such 
waa  the  intention  of  the  parties. 

[Opinion  filed  October  28,  1892.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  O.  II.  IIoRTON,  Judge,  presiding. 

Mr.  A.  D.  Currier,  for  appellant. 

Messrs.  Flower,  Smith  &  Musgrave,  for  appellees. 

Mr.  Justice  Shepard.  The  appellant  filed  his  bill  in  this 
cause  for  an  accounting  with  appellees  upon  an  allegeil 
verbal  contract  whereby  appellant  was  to.])erforni  services 
for  appellees  for  a  certain  fixed  salary,  and,  under  certain 
conditions,  a  share  of  profits  in  a  particular  department  of 
appellees'  business  as  merchants. 

Appellees  conduct  a  large  wholesale  dry  goods  business, 
divided  in  its  management  into  departments  with  separate 
heads  or  overseers,  although  under  one  general  management. 
ApixjUant  had  been  in  a])pellees'  employment  for  a  good 
many  years  and  for  several  years  had  been  sub-head  of  the 
department  of  silks  and  velvets,  at  a  salary,  for  the  year 
1SS8,  at  least,  of  $2,250.  In  December,  1S88,  he  was  notified 
that  for  the  year  1889  his  salary  would  be  reduced  to  §2,0u  , 
and  he  acquiesced  in  the  reduction. 

At  that  time,  and  afterward,  John  Y.  Farwell,  Jr.,  a 
member  of  the  appellee  firm,  was  the  general  manager  of 
j)arts  of  the  business  of  appellees,  including  the  department 
of  dress  goods  and  silks. 

The  head  of  the  dress  goods  department  resigned  his  em- 
ployment and  left  in  June,  1889.-  On  June  21,  1SS9,  an  in 
terview  took  place  between  appellant  and  Farwell,  junior, 
concerning  the  conduct  of  the  business  of  that  ])articular 
dei)artment  by  the  appellant  for  the  balance  of  the  year, 
and  a  contract  between  the  two  was  entered  into. 

The  contract,  whatever  it  was,  was  a  verbal  one.  The 
appellant  and  Farwell,  junior,  were  the  only  i)ersons  present, 
and  their  testimonv  furnishes  the  onlv  evidence  of  what  it 
was,  outside  of  some  written  correspondence  between  them 
concerning  it  after  the  close  of  the  year. 

Considerable  comment  has  been  indulged  in  by  counsel 
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upon  both  sides,  because  neither  of  these  two  witnesses  on 
each  one  of  several  occasions  when  called  upon  to  express 
his  recollection  of  the  terms  of  the  contract,  has  stated  it 
twice  alike.  Such  a  variation  in  testimony  may  well  be 
pardonable,  and  is  quite  consistent  with  common  experience 
in  the  observation  of  testimony  given  after  a  considerable 
lapse  .of  time,  concerning  verbal  contracts. 

It  is  not  necessarily  a  reflection  upon  the  veracity  of  a 
witness  that  he  shall  not  at  all  times  be  able  to  ffive  an  exact 
repetition  of  his  recollection  of  a  matter  of  business. 

It  is  certain  that  in  that  conversation  Farwell,  junior, 
agreed  to  jnake  the  salary  of  appellant  for  the  balance  of 
the  year,  from  July  1st  to  December  31st,  at  the  rate  of 
$2,250  a  year;  and  it  is  equally  certain  that  something  in 
addition  to  such  an  increase  of  salary  was  agreed  upon  in 
that  same  conversation.  Upon  what  that  additional  agree- 
ment was,  depends  the  controversy  between  the  parties. 

The  testimony  of  both  appellant  and  Farwell,  junior,  is 
that  appellant  was  insisting  upon  an  increase  of  salary — one 
says  to  $4,000  and  the  other  to  $3,000  a  year — ^in  view  of 
appellant  assuming  the  increased  responsibilities  and  labors 
incident  to  the  filling  of  the.  position  of  head  of  the  depart- 
ment rendered  vacant  by  the  resignation  of  the  person  for- 
merly occupying  it.  Farwell,  junior,  refused  to  increase  the 
certain  and  fixed  salary  above  $2,250  and  appellant  refused 
lo  accept  that  salary  alone.  Thereupon  it  was  that  Farwell 
oifered  some  division  of  contingent  profits  in  the  business  of 
the  department,  as  an  additional  inducement  to  appellant, 
and  the  offer  was  accepted. 

Much  uncertaintv  exists  in  the  evidence  as  to  how  the  con- 
tingent  profits  to  be  divided  were  to  be  ascertained,  and 
also  as  to  the  ratio  of  the  division  of  the  profits  when  they 
should  be  once  ascertained. 

Appellant,  in  His  letter  of  February  21, 1890,  says:  "  As 
a  compromise  for  your  not  doing  more  than  reinstating  the 
amount  of  salary  of  previous  two  years,  you  offered  to 
divide,  if  I  did  well,  and  the  profits  was  good  under  my 
management." 

On  direct  examination  appellant  testified  that  Farwell, 
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junior,  said,  "  We  will  divide  with  you  all  the  profits  made 
over  the  past  percentage,"  and  repeated  the  same  thing  in 
substance  on  cross-examination.  Upon  being  recalled  in 
rebuttal  he  testified  that  Farwell,  junior,  said :  "  I  will  divide 
with  you  all  the  profits  that  your  department  makes  over 
your  past  average  percentage  of  profits." 

Mr.  Farwell,  junior,  testified  in  behalf  of  appellees,  that  all 
that  was  said  by  him  beyond  agreeing  to  make  appellant's 
fixed  salary  at  the  rate  of  $2,250  a  year,  was,  "  and  if  you 
do  well  we  will  give  you  a  bonus."  In  replying,  under  date 
of  February  25,  1890,  to  appellant's  letter  of  the  21st  of  that 
month,  already  quoted  from,  Mr.  Farwell,  junior,, writes: 

"  By  my  remarks  to  you  on  the  21st  of  last  June,  I  meant 
that  if  the  department  did  only  what  ought  to  bq  done  by 
an\^  good  manager,  you  would  not  receive  any  additional 
compensation,  but  that  if  it  made  more  than  its  regular  per- 
centage 1  was  willing  '  to  divide,'  not  in  two  equal  parts, 
the  extra  amount,  but  to  give  you  part  of  it.  You  made 
about  $2,500  over  your  percentage  and  I  am  willing  to  give 
you  ten  per  cent  of  it,  or  $250." 

What  has  been  quoted  comprises  all  the  positive  evidence 
in  the  case  as  to  what  the  contract  reallv  was. 

AVe  think  the  weight  of  the  evidence  clearly  establishes 
that  Farwell,  junior,  in  that  conversation  did  promise  appel- 
lant to  "  divide  "  with  him  some  contingent  surplus.  There  is 
no  other  inference  to  be  drawn  from  the  phraseology  of  his 
letter  of  February  25th,  and  all  the  circumstances  surround- 
ing the  transaction  tend  to  corroborate  the  testimony  of 
appellant  as  to  the  use  of  that  word  ''  divide  "  having  been 
made. 

The  conversation  was  being  had  for  the  purpose  of  offer- 
ing by  Farwell,  junior,  and  receiving  by  appellant,  an  induce- 
ment for  appellant  to  remain  at  least  a  half  year  longer  in 
appellees'  service.  Under  the  conditions  then  existing 
botwoon  the  parties,  and  the  undisputed  fact  that  appellant 
expressly  refused  to  remain  any  longer  and  assume  greater 
responsibilities  and  labor  without  the  expectation  of  a  mate- 
rial increase  in  compensation,  it  is  highly  improbable  that  he 
would  have  suddenly  abandoned  both  an  express  agreement 
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for,  and  all  definite  expectation  that  he  might  receive  greater 
P^y?  by  accepting  the  promise  of  a  mere  "  bonus,"  Avhich 
might  be  little  or  much,  according  to  the  whim  or  caprice 
of  the  other  party.  Such  is  not  the  way  persons  of  sound 
sense  make  agreements,  and  the  record  shows  that  on  all 
other  occasions,  covering  annual  engagements  for  some 
thirteen  years,  exact  terms  were  used  by  both  the  parties. 

Neither  do  we  entertain  much  doubt  but  that  appellant 
understood  the  word  "  divide,"  as  it  was  then  employed,  to 
mean  to  divide  equally;  but  it  is  by  no  means  established 
that  Farwell,  junior,  meant  any  such  terra.5  of  division. 

There  has  been  no  attempt  to  prove  that  the  word  "  divide  " 
has  any  technical  meaning  when  employed  as  it  was  in  the 
contract  under  consideration.  It  may  not  be  unusual  in 
every-day  conversation  for  the  word  to  be  used  and  under- 
stood as  expressive  of  equality,  but  no  case  has  been  cited, 
and  we  are  aware  of  no  authoritative  definition  that  so  holds; 
and  we  can  not  say  that  the  word  has  acquired  any  such 
general  and  ordinary  meaning  of  equal  division  as  to  war- 
rant us  in  giving  it  that  sense.  While  to  so  interpret  it 
would  give  to  appellant  what  he  expected,  for  giving  it  any 
other  sense  would  deprive  him  of  all  certainty  in  the  contract 
and  leave  him  as  much  at  the  mercy  of  appellees  as  if  only 
the  word  "  bonus  "  had  been  employed,  yet  on  the  other 
hand  there  can  be  no  safely  drawn  inference  that  appellees 
contemplated  any  such  a  meaning  as  would  put  their  large 
capital  invested  in  a  department  doing  an  annual  business  of 
$600,000,  on  terms  of  equality,  after  payment  of  some  usual 
percentage,  with  the  services  of  one  man  alone. 

Courts  may  and  should,  in  cases  of  doubt,  give  to  words 
contractually  employed,  such  a  meaning  as  will  effectuate  the 
intention  of  the  parties,  when  such  intention  may  be  gathered 
from  all  the  circumstances  surrounding  the  transaction;  but 
when  from  a  consideration  of  all  the  circumstances  it  is  im- 
possible to  determine  what  it  was  that  the  minds  of  the  con- 
tracting parties  met  upon,  the  contract  must  fail.  We  also 
think  that  the  contract  must  fail  because  of  other  indefi- 
niteness. 

Assuming  that  the  contract  was  to  divide  into  definite 
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parts  a  contingent  profit,  the  amount  of  the  profit  to  be  so 
divided  must  be  susceptible  of  ascertainment  upon  a  basis  ex- 
pressly fixed  by  the  contract,  or  found  to  have  been  intended 
by  the  parties. 

It  a])pears  that,  by  a  rule  or  custom  of  appellees,  all 
goods  placed  in  the  department  of  silks  and  velvets  were  in 
the  first  instance,  inventoried  to  that  department  at  cost, 
with  fifteen  per  cent  added,  and  that  the  percentage  so 
added  was  called  "  regular  percentage."  This  percentage 
was  what  was  fixed  upon  by  the  appellees  as;  something 
that  ought  to  be  realized,  and  if  obtained,  amounted  to  a 
tlioroughly  satisfactory  result.  With  a  less  percentage  of 
profit,  satisfaction  with  the  conduct  of  the  department 
varied  in  degree.  Profits  in  that  de]mrtment  had  not 
reached  the  "regular  percentage"  of  fifteen  per  cent  for 
several  years  before  the  making  of  the  contract  in  contro- 
versy, but  had  varied  from  eight  to  twelve  per  cent,  and 
this  range  of  profits  was  well  known  to  all  the  parties.  It 
is  also  in  evidence  as  well  as  apparent  from  the  mere  state- 
ment, that  the  measure  of  profits  would  be  proportioned  in 
some  degree  u])on  the  method  adopted  in  taking  the  annual, 
or  more  frequent,  inventories  of  the  old  stock  as  well  as  the 
new. 

Enough  has  perhaps  been  said  upon  the  subject  of  the 
conduct  of  the  business  to  show  that  three  kinds  of  ])er- 
centase  mi^ht  have  been  referred  to  understandiufHv  bv  the 
parties  when  speaking  of  the  affairs  of  the  department,  viz., 
regular  percen  toge^  j)ast  percentage  of  the  Ja^t  or  any  other 
year,  and  the  past  average  percentage  of  several  past  years. 
One  would  meun  a  profit  of  fifteen  per  cent,  another,  the 
profit  of  the  last  preceding  year,  or  any  one  of  several  years 
last  past,  and  the  other  the  average  profit  of  the  last  past 
several  vears. 

Appellant  on  direct  and  cross-examination  testified  that 
the  thing  to  be  divided  was  "  all  the  profits  made  over  the 
past  percentage."  Being  called  later,  in  rebuttal,  he  testi- 
fied it  was  "  all  the  profits  that  your  department  makes  over 
your  past  average  percentage  of  profits." 
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In  his  letter  of  February  21,  1890,  he  says  it  was  "to 
divide,  if  I  did  well,  and  the  profits  was  good." 

In  his  letter  of  July  5, 1890,  he  says  the  agreement  was  "  to 
divide  with  him  the  surplus  above  past  percentages  made." 

Farwell,  junior,  in  his  letter  of  February  25,  1890,  says 
the  agreement  was  that  if  the  department  "made  more 
than  its  regular  percentage  I  was  willing  to  divide,"  etc. 

In  his  testimony,  Farwell,  Jr.,  says  that  nothing  was  said 
about  percentages  when  the  contract  was  made;  that  all 
that  was  said  was  "  if  you  do  well  we  will  give  you  a  bonus." 

There  is  in  this  testimony,  which  comprises  all  there  was 
on  the  particular  question  now  being  considered,  much  con- 
fusion, and  some  contradiction,  not  only  between  the  wit- 
nesses, but  between  their  own  statements,  made  at  different 
times,  of  what  the  agreement  was. 

And  the  terms  of  the  contract  in  this  regard  were  most 
material. 

The  sales  for  the  six  months  in  question,  exceeded 
$300,000.  Every  one  per  cent  of  profit,  over  any  percent- 
age, was,  therefore,  equal  to  over  $3,000,  and  the  five  j)er  cent 
between  fifteen  or  "  regular  percentage,"  and  ten  or  "  aver- 
age percentage  "  (between  past  percentages  of  from  eight  to 
twelve  per  cent),  exceeds  $15,000. 

It  is  not  the  province  of  courts  to  make  contracts  for 
parties,  nor  to  make  certain  and  definite  what  parties  have 
carelessly  left  uncertain  and  indefinite,  unless  their  inten- 
tion is  clearly  and  satisfactorily  proven. 

In  our  opinion  the  Circuit  Court  properly  dismissed  the 
bill,  and  its  decree  will  therefore  be  affirmed. 

Decree  affirmed, 

Mr.  Justice  Gary,  dissenting.  The  parties  were  not  jest- 
ing, but  engaged  in  a  business  transaction. 

With  the  context,  "divide"  meant  into  two  equal  parts, 
and  the  letter  of  February  25,  1890,  shows  that  at  least 
there  was  the  sum  of  $2,500  to  divide,  and  therefore  if 
neither  party  goes  into  an  account,  there  is  the  sum  of 
$1,250  that  appellant  ought  to  have. 

Vol.  XLVl  20 
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46  ao6 

^  Sam  Loven 

60      9f  y 

The  People  of  the  State  of  Illinois  ex  eel. 

Cantempt. 

This  court  dismisses  the  writ  of  error  in  the  case  presented,  the  facts 
being  that  a  person  named,  was  adjudged  guilty  of  contempt  by  the 
Circuit  Court  for  failure  to  comply  with  an  order  on  the  chancery  side 
thereof,  and  was  ordered  to  be  confined  in  the  county  jail  for  the  term 
of  sixty  days  from  a  given  date,  which  time  has  long  since  elapsed. 

[Opinion  filed  October  28,  1892.] 

In  errob  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

^Messrs.  D.  M.  Kirton  and  Harry  Olson,  for  plaintiiT  in 
error. 

Mr.  IIenry  C.  Koyes,  for  defendants  in  error. 

Mr.  Justice  Shepard.  The  plaintiff  in  error  was  adjudged 
guilty  of  contempt  b\"  tlie  Circuit  Court  for  failure  to  com- 
ply with  an  order  of  said  court  on  the  chancery  side  thereof. 
The  essential  part  of  the  order  was  as  follows :  "  It  is  there- 
fore ordered  that  the  defendant,  Sam  Loven,  be  committed 
and  confined  in  the  county  jail  of  Cook  County,  Illinois,  for 
the  term  of  sixty  days  from  this  date,  to  wit :  November 
30,  A.  D.  1891."  From  said  order  an  appeal  was  prayed  but 
was  denied,  w"hereu])on  this  writ  of  error  was  prosecuted. 

On  December  4,  1891,  plaintiff  in  error  moved  this  court 
to  make  the  writ  of  error  a  suj)ersedeas,  but  the  motion  was 
denied.  The  order  of  commitment  was  for  sixtv  davs  from 
a  pq,rticular  date,  November  30,  1891,  which  time  has  long 
since  elapsed.  If  plaintiff  in  error  was  arrested  under  the 
order  he  has  long  since  served  out  his  time;  if  not  arrested 
the  order  could  not  now  be  enforced. 
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In  such  a  case  any  order  of  this  court  would  be  idle  and 
useless.  A  reversal  would  be  inoperative  to  relieve  the 
plaintiff  in  error  from  the  punishment  he  has  suffered,  and 
an  affirmance  could  not  restore  vitality  to  an  order  limited 
to  particular  dates  long  since  passed.  The  writ  of  error  will 
therefore  be  dismissed.    People  v.  Sweeting,  2  Johns.  184. 


Duncan  S.  Gooding,  Administrator,  etc. 

V. 

United  States  Life  Insurance  Company. 

Life  Insurance — Policy — Breach  of  Conditions — Suicide — Evidence 
— Instructions, 

1.  Admissions  made  before  a  person  was  appointed  administratrix  in 
a  given  case  are  not  evidence  against  her  when  suing  as  such,  nor  against 
her  successor  so  bringing  suit. 

2.  Suicide  of  a  policy  holder  is  an  affirmative  defense  to  be  made  by 
the  company  in  an  action  upon  such  policy. 

3.  In  such  case  an  instruction  making  an  accidental  act  of  the  de- 
ceased which  resulted  in  his  death  a  defense,  should  not  be  given. 

4.  Nor  one  summing  up  the  evidence  and  in  the  nature  of  an  argu- 
ment. 

5.  Nor  one  as  to  false  testimony  by  any  witness,  omitting  the  qualifi- 
cation that  such  falsity  was  wilfuL 

[Opinion  filed  October  2^  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Bkentano,  Judge,  presiding. 

Mr.  George  F.  Westover,  for  appellant. 

Messrs.  Isham,  Linooln  &  Be  ale,  for  appellee.' 

Mr.  Justice  Gary.     This  case  was  here  before  under  the 
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title  of  United  States  Life  Ins.  Co.  v.  Kielgast,  Adm'r,  and 
is  reported  in  26  111.  App.  567,  and  is  also  reported  in  129 
111.  557,  under  the  title,  United  States  Life  Ins.  Co.  v. 
Vocke,  Adm'r,  the  judgment  of  this  court  being  reversed. 

This  court  had  decided  that  neither  the  record  of  the 
coroner's  inquest  held  over  the  body  of  the  insured,  Otto 
Wilhelm  Kielgast,  nor  the  depositions  taken  up6n  that  in- 
quest, were  admissible  as  evidence  for  the  company,  as  to 
the  cause  of  his  death.  The  Supreme  Court  held  tliat  the 
verdict  of  the  coroner's  jury  was  so  admissible,  but  not  the 
depositions.  On  the  last  trial  both  were  admitted,  and  the 
appellant  excepted.  The  appellee  seeks  to  justify  the  ad- 
mission of  the  depositions  upon  two  grounds : 

First.  That  they  were  furnished  by  the  predecessor  of 
the  present  appellant,  as  part  of  the  proofs  of  loss,  and  are 
therefore  an  admission  against  the  appellant.  That  ground 
is  well  answered  by  Mr.  Justice  Bailey,  then  a  judge  of  this 
court,  now  a  judge  of  the  Supreme  Court,  in  26  111.  App. 
572. 

Second.  That  the  deposition  of  Mrs.  Kielgast,  the  former 
plaintiff,  is  evidence  against  her  and  her  successor,  that  the 
facts  were  as  stated  by  her  in  that  deposition.  But  she 
was  not  administratrix  when  that  deposition  was  given;  the 
inquest  was  on  the  next  day  after  the  death,  and  letters  of 
administration  were  issued  afterward. 

"  ISTo  admission  by  her  made  before  she  was  administra- 
trix is  evidence  against  her  when  suing  as  such."  Pruden- 
tial Ins.  Co.  V.  Fredericks,  41  111.  App.  419 ;  and  it  follows 
that  it  is  not  evidence  against  her  successor  in  office. 

The  appellant  asked  an  instruction  that  "  unless  the  jury 
find  that  a  preponderance  of  the  evidence  shows  the  de- 
ceased to  have  died  by  his  own  act,  your  verdict  must  be 
for  the  plaintiff,"  which  the  court  changed  so  as  to  read, 
"  If,  after  considering  all  the  evidence  in  the  case,  the  jury 
find  from  a  preponderance  of  the  evidence  that  the  deceased 
did  not  die  by  his  own  act,"  etc. 

The  court  also  refused  instructions  asked  by  the  appel- 
lant, as  follows :  "  Second.  The  burden  of  proof  is  on  the 
defendant  to  show  that  the  deceased  came  to  his  death  bv 
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his  own  act.  Fifth.  I  instruct  vou  as  a  matter  of  law  that 
the  contents  of  the  depositions  of  witnesses  taken  at  the 
coroner's  inquest  are  not  to  be  considered  by  you  as  evi- 
dence to  sustain  any  statements  in  the  depositions  con- 
tained.'' 

What  has  been  already  said  as  to  the  depositions,  if 
correct,  shows  that  the  fifth  instruction  should  have  been 
given. 

The  appellee  attempts  to  justify  the  action  of  the  court 
on  the  other  instructions,  thus :  we  quote  its  brief :  "  The 
defendant  having  made  out  a  prima  facie  case,  the  burden 
of  proof  then  fell  upon  the  plaintiff  to  overcome  it,  and 
establish  by  a  preponderance  of  evidence  that  the  deceased 
did  not  die  by  his  own  act.  The  burden  of  proof  in  all 
cases  must  rest  upon  the  party  against  whom  is  thrown  the 
weight  of  the  presumption,  as  to  the  facts,  which  the  law 
raises.  It  is  not  necessary  that  such  presumption  should 
always  arise  in  the  first  instance,  provided  it  is  so  raised  as 
to  affect  the  decision  of  the  whole  case.  If  upon  the  whole 
evidence  the  law  raises  a  prima  facie  presumption,  the 
party  against  whom  it  arises  will  be  entitled  to  a  verdict 
only  upon  proving  his  case  by  a  preponderance  of  the  evi- 
dence. Wilbur  V.  Wilbur  et  al.,  129  111.  392."  By  refer- 
ence to  page  398  of  that  report,  it  will  be  seen  that  that 
case  is  an  authority  the  other  way. 

That  suicide  is  an  affirmative  defense,  to  be  made  out  by 
the  company,  we  do  not  understand  the  appellee  to  dis- 
pute.    13  Am.  &  Eng.  Encyc.  of  Law,  645. 

liistructions  given  on  behalf  of  the  appellee  are  wrong. 
The  second  makes  any  accidental  act  of  the  deceased,  which 
resulted  in  his  death,  a  defense ;  as,  if  the  shot  that  killed 
him  was  occasioned  by  laying  a  garment  containing  the 
pistol  on  a  chair. 

The  sixth  is  a  summing  up  of  the  evidence,  and  in  the 
nature  of  an  argument.  The  eighth,  as  to  false  testimony 
by  any  witness,  omits  the  qualification  that  such  falsity  was 
wilful.     Murtaugh  v.  Murphy,  30  111.  App.  59. 

The  judgment  must  be  reversed  and  the'case  remanded. 

Me^oersed  and  remanded. 
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Ames  &  FfvOst  Company  et  al, 

V. 

Frank  Stachurskl 

Master  and  Servant — Negligence  of  Master — Personal  Injuries, 


if?      Sioj       1.    Where  a  defendant  continues  to  put  in  evidence  after  excepting 
^181    to  the  action  of  a  given  court  in  refusing  to  instruct  the  jury  to  find 
for  the  defendant,  such  exception  must  be  considered  waived. 

2.  A  court  of  review  can  not  set  aside  a  verdict  as  not  warranted  by 
the  evidence,  unless  a  motion  for  a  new  trial  upon  that  ground  was 
made,  denied,  and  the  denial  excepted  to  in  the  lower  court. 

[Opinion  filed  October  28,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RiCHAKD  W,  Clifford.  Judge,  presiding. 

Messrs.  Edwin  Walker  and  Arthur  J.  Eddy,  for  appel- 
lants. 

Messrs.  Gibbons,  Kavanaugh  &  O'Donnell,  for  appellee. 

Mr.  Justice  Gary.  This  is  an  action  by  the  appellee  to 
recover  damages  for  personal  injury  sustained  by  him  in  the 
factory  of  the  appellants,  where  he  was  employed. 

The  bill  of  exceptions  recites  that  at  the  close  of  the  evi- 
dence for  the  plaintiff,  appellee,  the  counsel  for  the  defend- 
ants, appellants,  said  :  "I  will  enter  a  motion  for  the  court 
to  instruct  the  jury  to  find  for  the  defendant."  And  also 
that  at  the  close  of  the  testimony  of  the  first  witness  for  the 
appellants  ''  Counsel  for  defendant  renewed  his  motion  to 
exclude  the  evidence  of  the  plaintiflf  and  to  instruct  the  jury 
to  find  a  verdict  for  the  defendant." 

As  the  appellants  put  in  a  great  deal  of  evidence  after- 
ward, the  exceptions  taken  to  the  action  of  the  court  in 
denying  those  motions  Avere  waived.  Joliet,  A.  &  N.  Ry.  v. 
Velie,  26  N.  E.  Rep.  1086. 
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The  further  proceedings  in  the  Circuit  Court  as  recited  in 
the  bill  of  exceptions,  were  as  follows : 

**  Whereupon  counsel  for  defendant  rested  his  case  and 
nM)ved  the  court  to  direct  a  verdict  for  the  defendant. 
Motion  overruled  by  the  court.  To  which  ruling  counsel 
for  defendant  then  and  there  duly  excepted. 

Which  was  all  the  testimony  offered  on  the  trial  of  the 
above  entitled  cause. 

Whereupon  the  defendant,  by  its  counsel,  requested  the 
court  to  give  the  following  instruction : 

'  Now  come  the  defendants,  by  their  attorneys,  and  re- 
quest the  court  to  instruct  the  jury  that  the  evidence  is 
insuflBlcient  to  maintain  the  plaintiff's  case  as  charged  in  its 
declaration,  and  therefore  the  verdict  must  be  for  the 
defendants.'  But  the  court  refused  to  give  said  instruction, 
to  which  refusal  of  the  court  defendant,  by  its  counsel,  then 
and  there  excepted. 

Whereupon  the  jury  retired  and  returned  rendering  a 
verdict  against  defendants  in  the  sum  of  $1,500;  whereupon 
the  defendants,  by  its  counsel,  moved  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial,  and  filed  in  support  of 
said  motion  the  following  reasons : 

First.  The  court  erred  in  refusing  to  direct  a  verdict  for 
defendants  at  the  close  of  the  plaintiff's .  testimony,  as  re- 
quested by  the  defendants. 

Second.  The  court  erred  in  refusing  a  verdict  for  defend- 
ants at  the  close  of  all  the  evidence  in  testimony,  as  requested 
by  defendants. 

But  the  court  overruled  said  motion  and  entered  judgment 
on  the  verdict,  to  which  action  of  the  court  in  overruling 
said  motion,  and  in  entering  judgment  upon  the  verdict, 
defendants,  by  its  counsel,  then  and  there  excepted." 

It  thus  appears  that  the  only  objection  to  the  verdict 
which  the  appellee  obtained,  was  the  insufficiency  of  the 
evidence  to  warrant  it;  for  though  in  form  the  grounds 
assi/rned  for  a  new  trial  were  errors  of  the  court,  vet  those 
assumed  errors  were  in  not  acting  upon  such  assumed  in- 
sufficiency. 
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It  is  well  settled  that  a  court  of  review  can  not  set  aside 
a  verdict  as  not  warranted  by  tlie  evidence,  unless  a  motion 
for  a  new  trial  upon  that  ground  was  made,  denied,  and  the 
denial  excepted  to  in  the  lower  court.  St.  L.,  A.  &  T.  11. 
R.  R.  V.  Dorsey,  G8  111.  H26\  Law  v.  Fletcher,  84  111.  45; 
Foreman  v.  Johnson,  37  111.  App.  452. 

Our  review  is  confined  to  the  grounds  upon  which  the 
motion  was  made.  Con.  Coal  Co.  v.  Schacfer,  135  111.  210; 
31  111.  App.  3G4. 

The  first  ground  was  waived  as  already  shown.  Whether 
the  second  ground  refers  to  the  two  requests  made  at  the 
close  of  the  evidence,  or  to  but  one  of  them,  and  w^hich,  is 
immaterial. 

The  statute,  Sec.  53,  Practice  Act  1872,  contemplates  tliat 
all  instructions  which  a  party  may  ask,  will  be  prepared  by 
the  party,  and  presented  to  the  judge  in  readiness  for  him 
to  write  upon  the  mai'gin  "  refused  "  or  "  given ;"  and  very 
•  soon  after  that  method  of  charging  a  jury  was  first  adopted 
by  the  statute  approved  February  25,  1847,  Session  Laws 
1847,  63,  the  Supreme  Court  held,  in  Vanlandinghara  v. 
Huston,  4  Gilm.  125,  that  the  court  was  under  no  duty  to 
add  to  what  was  so  presented. 

That  first  recjuest  the  court  could  not  comply  with  with- 
out writing  an  instruction,  for  the  couil  may  instruct  only 
in  writing. '   Sec.  52,  Practice  Act. 

The  second  request,  if  complied  with,  w^ould  only  have 
informed  the  jury  that  the  defendants  had  requested  "  the 
court  to  instruct  the  jury  that  the  evidence  is  insufficie)it  to 
maintain  the  plaintiflF's  case  as  charged  in  its  declaration, 
and  therefore  the  verdict  must  be  for  the  defendants,"  but 
would  have  given  the  jury  no  information  as  to  what  the 
court  w^as  going  to  do  about  it. 

The  jury  might  have  conjectured  that  the  reading  of  what 
the  appellants  called  an  instruction,  if  it  had  been  read  to 
them,  was  intended  by  the  court  as  a  compliance  with  the 
request,  and  we  may  conjecture  that  if  the  pajier  had  been 
in  form  an  instruction,  the  court  w^ould  have  refused  to 
give  it. 
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We  can  only  act  upon  what  was  done,  and  may  not  reverse 
for  error,  if  error  it  would  have  been,  which  we  suspect  the 
court  would  have  committed. 

This,  we  concede,  is  a  narrow,  technical  rule  to  go  upon, 
but  to  us  it  seems  as  standing  upon  the  same  reason  as  the 
decisions  in  Dickhut  v.  Durrell,-  11  111.  72,  and  Dufield  v. 
Cross,  13  111.  700.  There  it  was  held  that  exceptions  in  the 
present  tense,  when  the  bill  of  exceptions  is  prepared  at  a 
date  later  than  the  action  of  the  court,  are  unavailing.  A 
court  of  review  acts  upon  the  words  as  they  are  written. 

The  judgment  is  affirmed. 

Judgment  offirraed. 

Waterman,  J.,  dissents. 


Hibbard,  Spencer,  Bartlett  &  Co. 

V. 

John  J.  Ryan  et  al. 

Malicious  Prosecution — Libel — Attachment — Corporat ions. 

r 

1.  The  return' upon  a  writ  can  not  be  added  to  by  parol. 

2.  No  action  for  libel  will  lie  for  any  imputation  upon  the  yx)nduct 
of  given  parties  contained  in  an  affidavit  for  an  attachment. 

3.  To  sustain  an  action  for  a  malicious  prosecution  of  criminal  proc- 
ess, the  prosecution  must  have  been  judicially  tt rminated  in  favor  of 
the  plaintiff.  The  action  in  the  case  presented  stands  upon  the  same 
footing. 

[Opinion  filed  October  28,  1892.]  , 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EicHAED  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  Edward  J.  Queeny  and  Gregory,  Booth  &  Har- 
lan, for  appellant. 

The  first  question,  and  one  that  lies  at  the  threshold  of 
the  case,  is  whether  or  not  an  action  for  malicious  prosecu- 
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tion  will  lie  against  a  coqioration.  It  probably  will  by  the 
weight  of  authority  in  this  country,  though  it  was  denied 
by  Lord  Bramwell  in  Abrath  v.  North  Eastern  Railway- 
Co.,  55  L.  T.  R.  63;  also  by  Baron  Alderson  in  Stevens  v. 
Midland  Co.  Ky.  Co.,  10  Exch.  352;  McClelland  v.  Cumber- 
land Bank,  24  Me.  566;  Ow«ley  v.  M.  &  W.  P.  R.  Co.,  37 
Ala.  560. 

That  it  will  lie  is  declared  by  Judge  Cooley  in  his  work 
on  Torts,  121;  Jordan  v.  Alabama  &  G.  &  S.  R.  Co.,  74: 
Ala.  85;  Gillett  v.  Missouri  Valley  R.  Co.,  55  Mo.  315;  Hus- 
sey  V.  Norfolk  Southern  R.  R.  Co.,  98  N.  C.  34;  Williams  v. 
Insurance  Co.,  57  Miss.  759;  Gulf  C.  &  Santa  Fe  Co.  v. 
James,  73"  Texas,  12.  And  this  is  assumed  in  Springfield 
E.  &  T.  Co.  V.  Green,  25  111.  App.  106. 

It  is  the  law  in  this  State,  and  the  wiser  rule,  that  an 
action  will  not  lie  for  the  malicious  prosecution  of  a  mere 
civil  suit,  unless  the  person  or  property  of  the  defendant  is 
seized.  There  may  be  special  circumstances  which  take  a 
case  out  of  this  rule,  and  such  were  held  to  exist  by  this 
court  in  a  case  which  will  be  cited,  but  there  are  no  circum- 
stances to  take  this  case  out  of  the  rule.  Coolej'^  on  Torts, 
188-9;  Bartlett  v.  Christhilff,  69  Md.  219;  Wetmore  v.  Mel- 
linger,  64  Iowa,  741;  Mayer  v.  Walter,  64  Pa.  St.  283;  Mul- 
doon  v.  Rickey,  103  Pa.  St.  110;  Gorton  v.  Brown,  27  111. 
489;  Payne  v.  Donegan,  9  111.  App.  56(>. 

Of  course  numerous  cases  to  the  contrarv  can  be  found, 
many  of  which  are  cited  in  a  note  to  Brand  v.  Ilinchman, 
68  Mich.  590,  as  reported  in  13  American  State,  362.  And 
also  in  the  notes  to  Pope  v.  Pollock,  46  Ohio  St.  367,  as  re- 
ported in  15  American  State  Reports,  608. 

But  although  there  is  this  conflict  of  authority,  the  de- 
cision of  our  Supreme  Court  just  quoted,  and  of  this  court 
in  Payne  v.  Donegan,  announces  the  law  for  this  jurisdic- 
tion. 

In  the  latter  case  this  court,  speaking  through  Judge 
McAllister,  Scaid: 

^'  We  are  not  prepared  to  hold  ithat  a  defendant,  in  every 
civil  suit,  where  there  was  no  arrest  of  his  person  or  attach- 
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ment  of  bis  goods,  may,  upon  tlie  suit  being  decided  in  his 
favor,  turn  around  and  upon  the  mere  allegation  that  the 
suit  was  brought  maliciously,  and  without  any  reasonable 
and  probable  cause,  maintain  an  action  on  the  case  against 
the  plaintiff  as  for  malicious  prosecution." 

Accordingly,  this  court  held  in  that  case  that  where  one  man 
maliciously,  and  without  probable  cause,  instituted  a  suc- 
cession of  suits  against  another  before  a  justice  of  the  peace, 
having  an  office  at  a  distance  from  the  place  of  residence  of 
the  defendant,  and,  when  the  defendant  apjieared  to  defend, 
caused  such  suits  to  be  dismissed  and  immediately  after- 
ward commenced  another  for  the  same  cause  of  action,  such 
defendant  had  a  right  of  action  against  the  plaintiff  in  such 
vexatious  and  repeated  suits. 

The  officer's  return  on  the  writ  is  as  follows : 

"  Served  this  writ  on  each  of  the  within  named  defend- 
ants, by  reading  the  same  to  each  of  them,  this  9th  day  of 
August,  1888.  Canute  K  Matson,  sheriff,  by  J.  II.  Burke, 
deputy." 

That  the  officer's  return  is  conclusive,  is  established  bv  a 
long  list  of  authorities,  both  in  this  State  and  elsewhere. 
Irvin  V,  Smith,  66  Wis.  113 ;  Fecheimer  v.  Bank,  31  Gratt. 
651-60 ;  Michels  v.  Stork,  52  Mich.  200 ;  Leitch  v.  Colson, 
8  111.  App.  458 ;  Harrison  v.  Hart,  21  111.  App.  348 ;  Major 
v.  People,  40  111.  App.  323 ;  Fitzgerald  v.  Kimball,  82  lU. 
396;  Hunter  v.  Stoneburuer,  92  111.  75. 

Certainly  no  damages  can  be  recovered  for  the  statements 
in  the  affidavit  or  writ  of  attachment  itself.  Maulsby  v. 
Reifsnider,  69  Md.  143 ;  Hunckel  v.  Yoneiff,  69  Md.  179 ; 
Munster  v.  Lamb,  Law  Eep.,  11  Q.  B.  Div.  588 ;  Spaids  v, 
Barrett,  57  111.  289. 

Mr.  E.  F.  Dunne,  for  appellees. 

As  to  the  contention  of  appellants  that  "an  action  for 
malicious  prosecution  will  not  lie  against  a  corporation," 
while  there  are  cases  ^  holding  this  doctrine,  the  more 
recent  and  better  reasoned  cases  clearly  establish  that  the 
action  will  lie.     That  the  action  will  lie  against  corpora- 
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tions  is  recognized  in  Springfield  Engine  and  Thrashing 
( -ompany  v.  Green,  25  111.  App.  109,  110,  and  in  Cleveland 
Co-operative  Stone  Company  v.  Koch,  37  111.  App.  595. 

In  Sutherland  on  Damages,  Vol.  1,  p.  750,  the  author 
says:  "In  their  appropriate  sphere,  corporations  incur 
liability  under  the  same  conditions  as  private  persons ;  they 
may  thus  be  guilty  of  assault  and  battery,  slander  and 
libel,  malicious  prosecution,  false  imprisonment  and  fraud." 

The  same  author  in  Vol.  3,  page  271,  in  discussing  the 
liability  of  corporations  to  incur  exemplary  damages,  says: 
"  If  a  corporation  is  guilty  of  an  act  or  default,  such  as  in 
the  case  of  an  individual  would  subject  him  to  exemplary 
damages,  it  would  b6  equally  liable  to  such  damages." 

It  is  contended  by  appellant  that  it  is  the  law  in  this 
State,  and  the  wiser  rule,  that  an  action  will  not  lie  for  the 
malicious  prosecution  of  a  mere  civil  suit,  unless  the  person 
or  property  of  the  defendant  is  seized,  except  there  be  such 
circumstances  as  take  the  case  out  of  the  rule,  and  which 
it  is  claimed  do  not  exist  in  this  case. 

In  the  first  place  the  rule  is  not  applicable  to  a  suit  com- 
menced in  attachment,  but  only  to  civil  suits  commenced  in 
the  ordinary  way,  as  wUl  be  seen  from  a  consideration  of 
all  the  cases. 

In  every  attachment  proceeding  there  are  elements  of 
special  damages. 

In  the  case  of  Wetmore  v.  Mellinger,  64  Iowa,  741,  cited  by 
appellant,  the  court  says :  "  It  will  be  observed  that  a 
statement  of  the  doctrine  we  have  made  (holding  that  an 
action  will  not  lie  for  the  malicious  prosecution  of  a  civil 
suit  where  there  has  been  no  arrest  of  the  person  or 
seizure  of  the  property  and  no  special  injury)  extends  no 
further  than  to  cases  prosecuted  in  the  usual  manner 
where  the  defendants  suffer  no  special  damages  or  griev- 
ances other  than  are  induced  by  all  defendants  in  suits 
brought  upon  like  causes  of  action.  *  *  *  But  if  an 
action  is  so  prosecuted  as  to  entaU  unusual  hardship  upon 
the  defendant  and  subject  him  to  special  loss  of  property 
or  of  reputation,  he  ought  to  be  compensated." 
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In  McXamee  v.  Minke  (Md.),  Central  Law  Journal,  Vol. 
9,  421,  where  it  is  held  that  an  action  would  not  lie  for  a 
false  and  malicious  prosecution  of  an  ejectment  suit,  the 
court  say:  "It  is  not  enough,  however,  for  the  plaintiff 
to  declare  generally  that  the  defendant  brought  an  action 
against  him  malitla  et  sine  causa,  per  quod  he  put  him  *o 
great  charge,  etc.,  but  he  must  allege  and  show  the  griev- 
ance specially." 

In  the  note  in  Central  Law  Journal,  Yol.  18,  p.  243,  the 
author  says  that  "  The  English  cases  of  a  recent  date  have 
to  a  great  extent  changed  the  old  rule.  The  action  now 
is  allowed  where  special  damages  are  made  out.  If  special 
damages  result  from  a  claim  made  to  goods,  an  action 
against  the  claimant  may  be  maintained,  if  the  claim  be 
made  maliciously,  and  without  any  reasonable  or  probable 
cause.  *  *  *  And  it  is  a  sufficient  special  damage  that 
one  with  whom  a  contract  has  been  made  for  the  sale  of 
the  goods  refuses  to  deliver  them  in  consequence  of  the 
claim."     Citing  Green  v.  Button,  1  Gale,  349. 

In  Pope  V.  Pollock,  46  Ohio  State,  367,  where  it  is  held 
that  an  action  lies  maliciously,  and  without  probable  cause, 
instituting  and  prosecuting  an  action  in  forcible  entry  and 
detainer,  the  court  say,  after  first  holding  that  the  action 
will  lie  regardless  of  the  elements  of  special  injury,  "  But 
there  is  no  uncertainty  in  the  present  case  for  a  determina- 
tion of  the  question  whether  or  not  an  action  will  lie  for 
the  malicious  prosecution  of  a  civil  action,  without  prob- 
able cause,  where  there  is  no  arrest  or  seizure,  for  the  pe- 
tition of  the  plaintiff  makes  a  different  case.  In  many  of 
the  States  it  is  established  that  an  action  in  forcible  entrv 
and  detainer  is  an  extraordinary  proceeding  and  that  it  is 
summary  in  its  character,  and  it  may  become,  when  pros- 
ecuted wrongfully,  excessively  annoying  and  harassing. 

Appellants  contend  that  there  was  an  attempt  in  this  case 
to  contradict  the  officer's  return  on  the  attachment  writ, 
and  cite  numerous  cases  to  show  that  an  officer's  return 
can  not  be  contradicted.  We  have  examined  all  tlie  cases 
cited  by  appellants,  and  find  that  they  were  all  cases  where 
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the  officers'  returns  showed  service  according  to  the  exisren- 
cies  of  the  writ.  In  none  of  the  cases  was  there  a  failure 
of  return  to  show  all  that  the  officer  did  under  the  writ.  In 
all  the  cases  cited  by  appellant  there  was  an  attempt  made 
to  contradict  facts  expressly  stated  in  the  return,  which,  of 
course,  was  held  not  admissible.  In  not  one  of  these  cases 
was  there  an  attempt  to  supplement  the  officers  return  in 
matters  wherein  it  was  silent. 

Mr.  Justice  Gart.  The  appellant  is  a  corporation;  the 
appellees  a  partnership.  The  action  is  by  the  latter,  as 
plaintiff  below,  against  the  former,  for  maliciously  prose- 
cuting an  attachment  without  probable  cause.  Were  there 
no  other  objections,  the  corporate  character  of  the  appellant 
Avould  be  no  defense.  2  Beach  on  Corporations,  Sec.  453. 
But  the  return  on  the  writ  of  attachment  does  not  show 
that  any  property  was  attached,  and  the  return  can  not  be 
added  to  by  parol.  Wilson  v.  Greathouse,  1  Scam.  174; 
Botsford  V.  O'Connor,  57  111.  72. 

For  any  imputation  upon  the  conduct  of  the  appellees, 
contained  in  the  affidavit  for  an  attachment,  no  action  for 
libel  would  lie.     Strauss  v.  Mayer,  4S  111.  885. 

It  follows  that  it  is  not  an  independent  ground  of  action 
in  any  form.  The  appellees  submitted  to  the  attachment; 
paid  the  just  debt  for  which  it  was  sued  out,  and  costs.  This 
bars  the  present  action.  To  sustain  an  action  for  a  mali- 
cious prosecution  of  criminal  process,  the  prosecution  must 
have  been  judicially  terminated  in  favor  of  the  plaintiff. 
Leyenberger  v.  Paul,  40  111.  App.  516.  This  action  stands 
on  the  same  footing.     Lawrence  v.  Ilageman,  56  111.  6S. 

There  is  a  class  of  actions  very  ill  defined,  called  actions 
for  the  abuse  of  process,  which  resemble  somewhat  actions 
for  malicious  prosecution — Wanzer  v.  Bright,  52  111.  35, 
and  Spaids  v.  Barrett,  57  111.  289,  are  examples — the  tendency 
of  which  is  to  mislead  and  confuse.  But  they  stand  upon 
the  ground  that  the  plaintiffs  in  them  sought  by  them  to 
obtain  something  to  which  they  were  not  entitled  at  all,  or 
used,  some  fraud  or  deception,  misleading  the  defendant. 
See  Johnson  v.  Reed,  136  Mass.  421,  and  cases  there  cited. 
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In  fact  the  only  grievance  which  the  appellees  suffered 
was  in  the  alleged  falsity  of  the  affidavit  upon  which  the 
attachnient  issued,  and  for  that  there  is  no  remedy.  Strauss 
V.  Meyer,  48  111.  385. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


John  J.  Shipherd 

V. 
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"William  Eliot  Furness  and  Anna  M.  G.  Carlisle,    Il2?!i?? 

Administrators. 

Administration — Claim — Clause  6,  Sec.  70,  Chap.  S,  R.  S, 

1.  In  the  case  presented,  a  claim  was  filed  against  an  estate  in  the 
Probate  Court  of  Cook  County,  it  being  asked  that  the  same  be  allowed 
as  a  claim  of  the  sixth  class,  under  clause  6,  Sec.  70,Chap.  3,  R.  S.  The 
Probate  Court  denied  the  claim;  the  Circuit  Courc  upon  appeal,  took 
the  same  position.    This  court  holds  likewise. 

2.  The  word  *'  trust"  as  used  in  that  clause  does  not  embrace  implied 
or  constructive  trusts.  The  clause  only  refers  to  trusts  of  an  express 
and  technical  character. 

[Opinion  filed  October  28,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Dbiggs,  Judge,  presiding. 

V 

Messrs.  Adams  &  Hamilton,  for  appellant. 
Mr.  David  Fales,  for  appellees. 

Mr.  Justice  Gary.  On  the  5th  day  of  March,  1889,  an 
executory  agreement  was  in  force  for  the  transfer  by  James 
M.  Gamble  to  the  appellant  of  all  of  the  capital  stock  of  the 
Palace  Hotel  Company  of  Chicago,  being  $200,000.  Gamble 
died  on  the  15th  day  of  June,  1889,  while  the  agreement 
remained  executory.    The  appellees  are  his  administrators. 
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On  the  5th  dav  of  March,  1889,  Gamble  delivered  to  the 
appellant  a  paper  as  follows : 

Cleveland,  O.,  M'ch  5,  1889. 

"  This  .  may  certify  that  John  J.  Shipherd  has  this  day 
executed  to  me  his  five  (5)  certain  promissory  notes,  dated 
Cleveland,  O.,  March  5,  1889,  each  for  the  sum  of  $0,000, 
payable  three  months  after  date  to  my  order,  at  the  Union 
National  Bank  of  Chicago,  111.,  which  notes  are  to  be  nego- 
tiated by  me,  and  the  proceeds  thereof  applied  to 'the  pur- 
chase of  furniture  and  other  necessary  equipment  of  the 
Palace  Hotel  of  Chicago,  in  accordance  with  the  agreement 
made  by  me  with  ssiid  Shipherd,  under  date  of  February 
25,  1889.  And  I  hereby  agree  to  apply  the  proceeds  of 
said  notes  for  the  purposes  named.  This  agreement  is  col- 
lateral to  said  agreement  of  February  25,  1889. 

(Signed)        Jas.  M.  Gamble." 

GamBle  received  the  notes  and  discounted  them,  attach- 
ing to  each  note  a  certificate  for  two  hundred  shares  of  the 
nominal  value  of  $20,000  of  the  capital  stock  of  the  hotel 
company,  as  collateral.  The  notes  were  not  paid  when 
due,  and  the  appellant  gave  to  Gamble  another  set  of  five 
notes  of  the  same  amount,  with  which  Gamble  took  up  the 
original  five,  attaching  the  certificates  of  stock  to  the  sec- 
ond set  as  collateral.  A  copy  of  one  of  that  second  set, 
which  were  all  alike,  is : 
"  $5,000.  Kew  York,  May  3rd,  1889. 

On  September  3,  1889,  after  date  and  upon  return  of 
securities  given,  I  promise  to  pay  to  James  M.  Gamble  or 
order,  at  the  Union  National  Bank,  Chicago,  111.,  five  thou- 
sand dollars,  for  value  received,  with  interest  at  six  per  cent 
per  annum,  having  deposited  with  him  as  collateral  security, 
twenty  thousand  dollars  ($20,000)  of  stock  of  the  Palace 
Hotel  Company  of  Chicago,  111.,  with  authority  to  sell  the 
same  or  otlier  security  subsequently  substituted  at  the  board 
of  brokers,  or  at  public  or  private  sale  at  their  option,  on  the 
non-performance  of  this  promise  and  without  further  notice; 
applying  the  net  proceeds  to  the  payment  of  this  note,  in- 
cluding interest,  and  accounting  to  me  for  the  surplus,  if 
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any.  In  case  of  deficiency,  I  promise  to  pay  to  the  said 
James  M.  Gamble  the  amount  thereof,  forthwith  after  such 
sale,  with  legal  interest. 

JnO.  J.  SniPlIERD, 

Cleveland,  Ohio." 

Shipherd  has  paid  a  part  of  the  second  set  of  notes;  how 
much  is  not  material  to  inquire;  it  being  more  than  the 
amount  of  furniture,  etc.,  put  into  the  hotel  by  Gamble, 
with  either  his  own  means  or  upon  his  own  credit.  He  put 
in  a  great  deal  on  tlie  credit  of  the  hotel  company,  and 
afterward  guaranteed  payment  by  the  hotel  company. 

The  collaterals  to  such  of  the  notes  as  Shipherd  paid 
were  delivered  to  Shipherd.  How  much,  and  by  whom, 
has  been  paid  for  the  purchases  on  the  credit  of  the  hotel 
company,  does  not  appear. 

We  concur  with  the  Circuit  Court,  in  holding  that  Ship- 
herd  has  no  claim  to  be  put  in  the  sixth  class  of  creditors 
of  the  estate  of  Gamble.  The  statute,  Sec.  70,  Chap.  3, 
sixth  clause,  is  :  "'  Where  the  decedent  has  received  money 
in  trust  for  any  purpose  his  executor  or  administrator  shall 
pay  out  of  his  estate  the  amount  thus  received  and  not  ac- 
counted for." 

In  Wilson  v.  Kirby,  88  111.  566,  the  Supreme  Court  held 
that  the  word  "  trust "  as  used  in  that  clause,  does  not  em- 
brace implied  or  constructive  trusts;  and  by  adopting  the 
construction  which  the  Supreme  Court  of  the  United  States 
in  Chapman  v.  Fo^yth,  2  IIow.  202,  placed  upon  the  Bank- 
rupt Act  of  1841,  as  authority,  in  effect  held  that  the  clause 
was  confined  to  technical  trusts.  The  same  distinction  is 
recognized  in  Fitzsimmons  v.  Cassell,  98  111.  332,  and  104  111. 
352. 

As  a  claim  under  the  seventh  clause  Shipherd  is  en- 
titled to  an  account  from  the  estate  of  Gamble,  but  as  the 
parties  agree  that  if  anything  should  be  allowed  to  Ship- 
herd  in  the  seventh  class,  such  claim  would  not  be  of  suf- 
ficient value  to  justify  the  cost  of  litigation,  and  desire  this 
court  to  act  upon  such  agreement,  the  judgment  will  be 
affirmed.  Judgment  affirmed. 

Vol.  XL VI 21 
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Henry  A.  Cors    . 

V. 

Walter  H.  Tompkins. 


Injunctions. 


1.  Where  a  perpetual  injunction  is  the  only  relief  sought,  an  order 
dissolving  a  temporary  injunction  is  appealable  as  a  final  decree. 

2.  If  other  relief  than  simply  an  injunction  is  sought,  no  appeal  lies 
while  the  suit  is  pending. 

[Opinion  filed  JTovember  7,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Kelsey'&  Lazarus,  for  appellant. 

Mr.  W.  R.  Burleigh,  for  appellee. 

Mr.  Justice  Gary.  The  appellant  filed  a  bill  asking  that 
appellee  be  decreed  to  place  a  promissory  note  in  a  specified 
custody,  for  a  specified  purpose,  and  that  in  the  meantime  he 
be  restrained  from  disposing  of  it.  A  temporary  injunction 
was  issued  and  afterward  dissolved  by  the  Superior  Court, 
and  from  the  order  so  dissolving  the  injunction  this  apjieal  is 
prosecuted.  The  appeUee  moves  to  dismiss  the  a])peal. 
The  injunction  was  only  in  aid  of  the  final  relief  sought — to 
keep  the  note  where  it  would  ultimately  be  under  the  con- 
trol of  the  court,  for  the  purpose  of  the  final  decree.  How- 
ever illogical  it  may  be  to  hold  that  where  a  perpetual 
injunction  is  the  only  relief '  sought,  an  order  dissolving 
a  temporary  injunction  is  appealable  as  being  a  final  decree, 
yet  to  that  extent  we  are  bound  by  authority.  Titus  v. 
Mabee,  25  111.  257. 

In  such  a  case,  the  bill  not  being  dissolved,  the  lower 
court  could  doubtless  retrace  its  steps,  reinstate  the  injunc- 
tion, and  go  on  with  the  suit,  while  this  court  might  be 
reviewing  as  a  final  decree,  an  order  no  longer  in  force. 
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But  if  other  relief  than  simply  an  injunction  is  sought, 
no  appeal  lies  while  the  suit  remains  pending.  Pentecost 
V.  Magahee,  4  Scam.  326. 

The  appeal  is  dismissed. 

Ajppeal  dismissed. 


William  J.  Tewkesbury 

V. 

John  W.  Beckwith,  Administrator,  etc. 

Administration. 

In  an  action  by  an  administrator  to  recover  certain  counsel  fees  al- 
leged to  have  been  due  his  intestate,  the  testimony  of  another  attorney 
in  the  same  case  being  introduced  to  prove  what  the  terms  of  employ- 
ment were,  he  stating  that  defendant  u)ld  him  of  terms  that  had  been 
agreed  upon  by  the  defendant  and  the  deceased,  and  to  consult  with  de- 
ceased, this  court  holds  that  the  trial  court  erred  in  refusing  certain 
instructions  asked  by  the  defendant,  the  same  touching  declarations  of 
the  deceased  in  the  absence  of  the  defendant,  heard  by  the  witness,  and 
holds  that  the  judgment  for  the  plaintiff  can  not  stand. 

[Opinion  filed  November  7,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  F.  W.  Becker  and  W.  I.  Culver,  for  appellant. 

Mr.  M.  J.  Scrafford,  for  appellee. 

Mr.  Justice  Gary:  The  appellee  as  administrator  of  the 
estat43  of  his  father,  the  late  Corydon  Beckwith,  once  one  of 
the  judges  of  the  Supreme  Court  of  this  State,  sued  the  ap- 
pellant for  counsel  fees.  What  the  terms  of  employment 
were,  the  appellee  offered  the  testimony  of  another  attor- 
ney engaged  in  the  same  case,  to  prove.  He  testified  that 
the  appellant  told  him  of  terms  that  had  been  agreed  upon 


324  Appellate  Courts  of  Illinois. 


Vol.  48.]  Tewkesbury  v.  Beckwith. 

by  the  appellant  and  the  deceased,  and  also  told  the  witness 
to  consult  with  the  deceased. 

The  witness  testified  also  that  he  asked  the  deceased  if  he 
understood  about  the  fees,  and  how  they  were  to  be  paid, 
and  he  said  he  did.  To  this  testimony,  these  instructions 
asked  by  the  appellant,  and  refused,  were  pointed : 

"  6.  The  jury  are  instructed  to  disregard  anything  that 
the  witness  Eiddle  says  he  heard  the  intestate,  Beckwith, 
say  in  reference  to  an  employment  by  the  defendant,  in  ab- 
sence of  defendant. 

7.  What,  if  anything,  the  intestate,  Beckwith,  said  to 
Kiddle  as  to  the  employment  by  defendant,  claimed  by  the 
plaintiff  herein,  is  incom})etent,  and  should  be  disregarded 
by  the  jury,  if  said  in  the  absence  of  defendant."  The  re- 
fusal w^as  error. 

The  appellant  had,  as  the  witness  testified,  only  referred 
him  to  the  deceased  to  consult  about  the  contemplated  suit; 
not  talk  about  fees.  Between  the  testimony  of  the  witness 
and  that  of  the  appellant  himself,  there  was  an  irreconcil- 
able conflict.  The  question  for  the  jury  was,  which  to  be- 
lieve, and  they  might  be  easily  misled  to  regard  the  sup- 
posed statement  by  the  deceased  as  corroborative  of  the 
version  adverse  to  the  appellant.  The  deceased  died  before 
the  suit  was  terminated. 

It  is  contended  by  the  appellant  that  the  contract,  if  one 
there  were,  was  for  entire  service  through  the  whole  case, 
and  that  there  can  be  no  recovery  for  partial  service.  We 
agree  with  his  law,  but  do  not  decide  that  the  faOts  of  this 
case  are,  or  are  not,  such  as  to  make  it  applicable. 

If  the  deceased  was  counsel,  and  counsel  only,  to  be  called 
when  his  services  were  needed,  and  if  the  suit  ended  by 
compromise  in  the  negotiation  of  which  the  appellant  wanted, 
and  would,  if  the  deceased  had  continued  in  life,  have 
called  for,  no  counsel,  it  may  well  be  that  the  entir3  service 
was  rendered,  notwithstanding  the  death  before  the  end  of 
the  suit. 

Specifically  for  the  refusal  of  the  instructions  copied,  the 
judgment  is  reversed  and  the  cause  remanded. 

Heversed  cmd  remanded. 


\ 
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Jerome  Howe  et  al. 

V. 

Everett  M.  Warren  et  al. 

Appeal  and  Error, 

1.  An  order  allowing  an  appeal  to  the  Supreme  Court  can  not  be 
amended  at  a  subsequent  term  on  motion  of  the  appellant  and  the 
unswoiTi  statement  of  the  minute  clerk  that  he  made  a  mistake,  so  as 
to  allow  an  appeal  to  the  Appellate  Court,  and  to  be  entered  nunc  pro 
tunc  OS  of  the  date  of  said  order. 

2.  Under  the  statutes  of  this  State  the  decisions  have  been  uniform 
that  no  appeals  were  effectual  unless  the  terms  upon  which  they  were 
granted  were  complied  with. 

[Opinion  filed  November  7, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
lion.  Fbancis  M.  Wright,  Judge,  presiding. 

Mr.  J.  M.  Hamilton,  for  appellants. 

Messrs.  Moran,  Kraus,  Mater  &  Stein,  for  appellees. 

Mr,  Justice  Gary.  On  the  15th  day  of  July,  1892,  the 
Circuit  Court  sustained  a  demurrer  to  a  bill  filed  by  the 
appellants  against  the  appellees  and  dismissed  the  bill.  The 
appellants  then  prayed  an  appeal  to  the  Supreme  Court, 
which  was  allowed. 

On  the  12th  day  of  September  following,  another  judge 
of  the  Circuit  Court,  on  motion  of  the  appellants,  and  the 
unsworn  statement  of  the  minute  clerk  that  he  made  a  mis- 
take, and  that  the  order  allowing  the  appeal  should  have 
shown  an  appeal  to  this  court,  entered  this  :  "  On  motion 
of  complainants  it.  is  ordered  that  the  order  entered  herein 
on  the-  15th  day  of  July,  1892,  allowing  an  appeal  to  said 
complainants  to  the  Supreme  Court  of  the  State  of  Illinois, 
be  and  the  same  is  hereby  amended  so  as  to  allow  said 
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appeal  to  the  Appellate  Court  for  the  First  District  of  Illi- 
nois. And  it  is  further  ordered  that  this  order  be  entered 
nunc  pro  tunc  as  of  July  15th,  1S02." 

We  need  only  refer  to  Frew  v.  Danforth,  126  111.  242,  In 
re  Barnes,  27  111.  App.  151,  and  Ettelson  v.  Jacobs,  40  111. 
App.  427. 

The  appeal  is  dismissed  on  motion  of  the  appellees. 

Appeal  dismissed. 

(  Upon  petition  for  rehearing^  opinion  JUed  January  21^  189S.) 

Mr.  Justice  Gary.  On  the  7th  of  November  last,  the 
appeal  in  this  case  was  dismissed  on  the  ground  that  the 
allowance  of  an  app^ial  to  the  Supreme  Court  did  not  bring 
a  case  here.  The  only  question  then  considered  was  the 
power  of  the  Circuit  Court  to  change  the  order  allowing 
the  appeid  at  a  later  tenn  of  the  court. 

The  appeal  bond  recited  an  appeal  to  this  court,  and  the 
record  was  filed  here.  The  appellants  now  move  to  re- 
instate the  apj)eal,  contending  that  the  appeal,  however 
prayed  and  allowed,  goes  to  the  court  to  which  by  law  the 
jurisdiction  belongs.  For  this  position  they  cite  Benja- 
min V.  Liverpool,  15  Ad.  &  El.  N".  S.  1070;  Queen  v.  Buck- 
inghamshire, 4  El.  &  Bl.  260,  in  note;  and  Stone  v.  Croraie, 
87  Ky.  173.  These  cases  are  in  point,  but  we  decline  to 
follow  them. 

Under  our  statutes  the  decisions  have  been  uniform  that 
no  appeals  were  effectual  unless  the  terms  upon  which  they 
were  granted  were  complied  with. 

The  apiK^lee  has  no  other  notice  of  an  appeal  than  the 
order  allowing  it,  unless,  indeed,  in  looking  to  see  whether 
the  appeal  was  perfected,  he  should  read  the  recitals  in  the 
bond,  and  thereby  discover  that  the  appellant  had  gone  to 
another  court.  Generally  that  would  not  be  done,  and  so  it 
might  happen  that  a  just  judgment  might  be  reversed  upon 
an  ex  parte  showing,  without  actual  or  constructive  notice 
to  the  party  interested  in  sustaining  it. 

As  no  appeal  is  to  be  dismissed  for  insufficiency  of  the 
bond,  if  the  appellant  will  give  a  good  one,  (Sec.  70,  Chap. 
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110  R.  S.),  the  step  we  are  asked  to  take  leads  to  the  posi- 
tion that  an  appeal  taken  to  one  court,  with  bond  reciting 
such  an  appeal,  and  the  record  filed  in  another,  is  to  be 
followed  by  the  appellee  to  the  latter  court,  if  the  appeal 
should  have  been  to  it,  though  he  never  had  any  notice  that 
any  record  had  been  filed  anywhere.    The  motion  is  denied. 

Motion  denied. 


John  R.  Bour  et  al. 

V. 

J.  E.  Kimball. 


•  46      827i 

(101 141; 

Contracts, 

In  an  action  brought  upon  a  cx>ntract  touching  the  advertising  of  de- 
fendants^ business  in  a  certain  number  of  cars  of  a  raihoad  company 
this  court  holds  that  he  failed  to  give  the  requisite  notice,  in  view  of  the 
terms  thereof,  of  a  desire  to  discontinue  the  same,  and  that  the  judg- 
ment against  liim  in  a  sum  named  must  be  reversed. 

[Opinion  filed  November  11, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  S.  P.  McCoNNELL,  Judge,  presiding. 

Mr.  W.  II.  Richardson,  for  appellants. 
Mr.  W.  A.  Foster,  for  appellee. 

Mr.  Justice  Gary.  This  is  an  action  by  the  appellant 
upon  a  pro])osal  accepted  by  them,  and  which  they  on  their 
part  performed,  so  far  as  at  present  appears,  as  follows : 

"  Illinois  Central  R.  R.  Advertising  ) 
Dej3artment  of  Suburban  Coaches-  f 

Chicago,  June  1,  1891. 

To  Bour  &  Co.,  59  Dearborn  St.,  Chicago,  111.: 

You  are  hereby  authorized  and  directed  to  place  my  card, 
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as  j)er  copy,  to  occupy  one  panel  or  space  for  the  term  of 
twelve  months,  in  100  suburban  passenger  coaches  of  the 
Illinois  Central  Railroad  Company. 

In  consideration  thereof,  I  hereby  a^ee  to  pay  to  the 
order  of  Bour  &  Co.  the  sum  of  fifty  dollars  ($50)  per  month 
for  the  cards  so  placed;  the  rent  to  be  jmid  each  month 
during  the  term  of  this  agreement,  beginning  June  J,  1891. 

All  copy  for  advertisements  subject  to  the  approval  of 
oiBcers  of  Illinois  Central  Railroad  Company. 

Cards  or  copy  must  be  furnished  five  days  in  advance  of 
beginning  of  contract. 

I  have  privilege  to  discontinue  at  the  end  of  three  months 
by  paying  §25  in  addition  and  giving  thirty  daj^s'  notice. 

In  case  of  delay  of  cards  or  copy  beyond  specified  time, 
it  shall  be  at  advertiser's  loss. 

No  verbiil  conditions  made  by  agents  will  be  recognized. 

All  stipulations  must  be  embodied  in  this  contract. 

This  contract  is  personal,  with  no  right  to  assign  or  sub- 
let under  it. 

In  case  any  cars  are  sliopped  for  repairs,  the  advertiser 
shall  receive  a  reduction  from  bill  according  to  number  of 
cars  and  length  of  time  said  cars  are  in  shop. 

J.  E.  Kimball." 

August  31, 1891,  the  appellee  sent  to  the  appellant  this 
letter : 

"  Chicago,  August  31,  1891. 
Messrs.  Boub  &  Co.: 

Geiitkinen:  This  being  the  expiration  of  ninety  days  in 
which  I  was  to  try  the  experiment  of  advertising  in  Illinois 
Central  cars,  I  desire  to  say  that  it  has  not  proven  remu- 
nerative to  me  and  I  will  discontinue  the  same.  Business 
is  too  dull  to  warrant  continuing  it  now.  Later  it  may 
warrant  the  expense.  Will  settle  with  you  this  month  in 
full.    Regretting  this  decision, 

Yours  truly, 

J.  E.  Kimball." 

This  action  was  commenced  on  the  third  day  of  Febru- 
ary, 1892,  at  which  time  the  appellee  had  paid  for  only  four 
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months  of  the  advertising,  although  it  was  still  continuing. 
The  court  below,  trying  the  case  without  a  jury,  found  that 
the  sum  of  $25  and  no  more  was  due  to  the  appellants,  that 
being  the  sum  to  be  paid  on  a  discontinuance  of  the  adver- 
tising by  the  appellee.  This  w^as  error.  The  contract  was 
for  a  whole  year.  If  no  privilege  to  discontinue  had  been 
reserved,  the  appellee  could  not  have  shortened  the  time. 
Having  the  privilege  he  must  use  it  according  to  its  terms. 

Thirty  days  previous  notice  and  the  payment  of  §25  were 
conditions  precedent,  and  the  only  time  at  which  the  dis- 
continuance could  be  required  to  take  effect  was  the  end  of 
August.  No  notice  given  later  than  August  1st  could  be 
effectual.  The  principles  which  have  been  applied  to  the 
termination  of  leases  where  options  were  vested  in  the 
lessees,  and  to  policies  of  insurance  where  the  companies 
reserved  the  right  to  cancel  are  applicable  here.  Wood,  L. 
&  T.,  108;  Peoria  M.  &  F.  Ins.  Co.  v.  Botto,  47  111.  510. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  C.  Dow,  Administrator, 


-,  46   aj9 

v.  M8&    7« 


Christine  Blake, 

Divorce — Alimony — Attachment — Final  Decree. 

1.  The  fact  that  courts  have  the  power  at  any  time  to  modify  their 
decrees  in  respect  to  the  payment  of  alimony,  does  not  make  such  decrees 
merely  interlocutory. 

2.  While  judgments  and  decrees  are  subject  not  merely  to  revision, 
but  to  be  entirely  set  aside  during  the  term  at  whi("h  tbcy  are  rendered, 
yet  they  are,  in  the  sense  of  furnishing  the  foundation  for  execution, 
creditor's  bills,  and  other  suits  based  thereon,  final  and  conclusive. 

3.  The  pendency  of  a  petition  for  the  modification  of  a  decree  award- 
ing alimony  does  not  render  the  decree  other  than  final.  Tlie  petition 
for  modification  is  but  the  exercise  of  a  right  which  exists  in  all  proceed- 
ings wherein  alimony  has  been  decreed. 

4.  An  attachment  does  not  abate  by  the  death  of  the  sole  defendant. 


40    3291 
64    5221 


.330  Appellate  Courts  of  Illhstots. 

L \ 

Vol.  46.]  Dow  v.  Blake. 

[Opinion  filed  November  11, 1892.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding^ 

Messrs.  Doolittle,  Palmer  &  Tolman,  for  plaintiff  in 
error. 

Messrs.  Millard  &  Boyesen  and  J.  A.  Eggen,  for  defend- 
ant in  error. 

Mr.  Justice  Waterman.  In  an  action  of  debt  it  appeared 
that  in  certain  proceedings  for  divorce  had  in  Milwaukee 
County  in  the  State  of  Wisconsin,  a  decree  was  in  1882  ren- 
dered that  the  complainant  therein,  Christine  Blake,  be 
divorced  from  her  husband,  Barnum  Blake,  and  that  she 
have  and  recover  from  him  the  sum  of  $2,000  upon  the 
execution  by  her  of  a  release  of  all  right  to  dovv^er  in  and  to 
his  estate. 

In  1888  this  decree  was,  upon  her  petition,  modified  by  the 
entry  of  the  following  order : 

"  It  is  now  here  ordered  and  adjudged  by  this  court  that 
Christine  Blake,  the  plaintiff,  do  have  and  recover  of  Barnum 
Blake,  the  defendant,  the  sum  of  $30,000,  and  the  further 
sum  of  $1,000  for  attorney's  fees  and  disbursements  in  this 
proceeding,  amounting  in  all  to  the  sum  of  $31,000,  as  the 
full  and  finjil  share  and  allowance  of  the  plaintiff  in  the  final 
division  and  distributicm  of  the  estate  and  ]>roperty,  real  and 
personal,  of  the  said  defendant,  Barnum  Blake.  And  it  is 
further  ordered  and  adjudged  that  except  as  it  is  herein 
modified  or  superseded,  said  original  judgment  stand  and 
remain  in  full  force  and  effect." 

In  September,  18S9,  upon  appeal  from  this  order  to  the 
Supreme  Court  of  Wisconsin,  the  following  order  was  made 
by  said  Supreme  Court : 

"  This  cause  came  on  to  be  heard  on  appeal  from  the  judg- 
ment of  the  Circuit  Court  of  Milwaukee  County  and  was 
argued  by  counsel.     On  consideration  thereof,  it  is  now 
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here  ordered  and  adjudged  by  this  court  that  the  judgment 
of  the  Circuit  Court  of  Milwaukee  County  in  this  cause,  be 
and  the  same  is  hereby  aiHrmed  with  costs  against  the  said 
appellant/taxed  the  sum  of  §45.50,  and  with  leave  to  the 
said  appellant  to  apply  to  the  trial  court  for  a  modification 
of  the  judgment  as  to  the  time  or  times  for  the  payment  of 
the  same." 

Thereupon  a  petition  for  a  modification  of  the  decree  was 
filed  in  the  Circuit  Court  of  Milwaukee  County,  in  the  State 
of  Wisconsin. 

Upon  the  decree  for  the  payment  of  $31,000,  thus  rendered 
in  said  Circuit  Court  of  Milwaukee  County,  Wisconsin,  suit 
was  brought  as  aforesaid  in  the  Circuit  Court  of  Cook 
County  in  this  State.  Judgment  having  been  rendered  for 
the  plaintiff  below,  it  is  insisted  by  the  plaintiff  in  error 
that  the  decree  of  the  Wisconsin  court  entered  in  1888,  is 
not  final,  and  therefore  that  an  action  of  debt  can  not  be 
maintained  thereon. 

We  fail  to  perceive  wherein  the  decree  is  not  so  final  as 
to  be  the  basis  of  this  action.  It  is  a  definite,  unconditional 
decree  for  the  payment  of  a  certain  sum  of  money^at  once. 
The  fact  that  courts  have  the  power  at  any  time  to  modify 
their  decrees  in  respect  to  the  payment  of  alimony,  does  not 
make  such  decrees  merely  interlocutory. 

We  imagine  that  an  inspection  of  the  laws  of  Wisconsin 
in  respect  to  appeals  and  a  complete  record  of  the  cause  in 
which  this  decree  was  rendered,  would  show  that  plaintiff 
in  error  was  allowed  to  and  did  appeal  therefrom  because  it 
w^as  a  final  decree;  certainly  upon  the  face  of  the  decree  it  so 
appears.  Our  examination  of  the  statutes  of  Wisconsin  and 
the  reported  decisions  of  the  Supreme  Court  of  that  State, 
shown  in  the  record,  has  also  led  us  to  the  conclusion  that 
the  judgment  sued  upon  in  this  case  is  in  that  Stat^  regarded 
as  a  final  judgment. 

All  judgments  and  decrees  are  subject,  not  merely  to 
revision,  but  to  be  entirely  set  aside  during  the  term  at 
which  they  are  rendered,  yet  we  have  never  heard  it  sug- 
gested that  they  are  not,  in  the  sense  of  furnishing  the 
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foundation  for  execution,  creditor's  bills,  and  other  suits 
based  thereon,  final  and  conclusive. 

The  Supreme  Court  of  Massachusetts,  in  Howard  v.  How- 
ard, 15  Mass.  196,  said :  "  The  only  question  made  in  this 
case  is  whether  an  action  of  debt  will  lie  to  recover  the  sum 
ascertained  to  be  due  by  the  decree  of  this  court  for  alimony, 
and  there  seems  to  be  no  reason  why  it  should  not.  The 
debt  is  certain,  and  it  is  proved  by  record,  and  the  decree  is, 
in  effect,  as  much  a  judgment  as  if  rendered  on  the  common 
law  side  of  the  court."  To  the  same  effect  is  the  case  of 
Stewart  v.  Stewart,  27  W.  Ya.  167. 

The  language  of  the  decree  of  18S8  is  a  plain  and  unmis- 
takable order  to  pay;  in  marked  distinction  from  that  of 
the  first  decree,  which  was  an  order  to  pay  $2,000  upon  the 
execution  of  a  release  of  all  dower  rights.  Kor  dix^s  the 
fact  that  a  petition  for  modification  of  the  decree  is  pend- 
ing, render  it  otherwise  than  final.  The  jxjtition  for  modi- 
fication is  but  the  exercise  of  a  right  w^hich  exists  in  all 
proceedings  wherein  alimony  has  been  decreed. 

Shortly  before  the  cause  in  the  Circuit  Court  of  Cook 
Countv  was  called  for  trial,  the  defendant  below  asked 
leave  to  file  certain  pleas,  which  leave  was  refused.  The 
court  miglit  proj^erly  have  refused  leave  to  file  these  pleas 
because  of  the  time  that  had  elapsed — more  than  two  years — 
since  the  filing  of  the  declaration;  but  we  think  that  none 
of  the  pleas  set  up  anything  admissible  by  way  of  defense 
that  did  not  appear  on  the  face  of  the  record,  or  was  not 
admissible  under  the  pleas  already  on  file.  The  only 
debatable  question  seems  to  have  been,  whether  the  judg- 
ment upon  which  suit  was  brouglit  was  a  final  one  in  the 
State  of  Wisconsin,  where  it  was  rendered.  Appellant 
makes  no  complaint  that  he  was  not  allowed  to  introduce 
all  the  evidence  he  desired  as  to  the  record  of  the  case  and 
as  to  the  law  of  Wisconsin;  we  therefore  fail  to  see  how  the 
order  of  the  court  denying  his  application  to  file  additional 
pleas,  operated  in  any  way  to  his  prejudice. 

Barnum  Blake,  the  defendant  in  the  Circuit  Court,  having 
died  ])ending  the  proceedings,  his  administrator,  William  C, 
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Dow,  was  substituted  as  the  party  defendant,  and  a  final 
judgment  was  rendered  against  him  as  such  administrator, 
for  the  sum  of  $31,000,  debt,  damages  $7,209,  to  be  paid  in 
due  course  of  administration.  The  action  having  been 
}>egun  by  attachment,  as  a  part  of  the  judgment,  a  special 
execution  against  the  property  attached  was  awarded.  It 
is  insisted  that  this  was  error.     We  do  not  so  regard  it. 

In  Davis  v.  Shapleigh,  19  111.  386,  the  Supreme  Court 
held  that  an  attachment  did  not  abate  by  the  death  of  the 
sole  defendant.  The  statute  commented  upon  by  the  court 
in  that  case  is  in  respect  to  proceedings  against  administra- 
tors, the  same  now  as  then. 

The  judgment  of  the  Circuit  Court  is  aiRrmed. 

Judgment  affirmed. 


Henry  Trausch 
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County  of  Cook. 

Dram  Shops — Salesman — Northwestern  University— Practice  Act, 
Sec,  76, 

This  court  affirms  a  judgment  against  the  defendant  in  an  action 
brought  for  violations  of  an  amendment  tx)  an  act  providing  for  the  in- 
corporation of  the  Northwestern  University,  the  same  referring  to  the 
sale  of  liquor  in  proximity  thereto,  and  holds  there  is  nothing  in  the  con- 
tention as  to  the  aUeged  repeal  of  said  section  by  implication,  by  subse- 
quent legislation,  or  that  it  is  void  as  special  legislation. 

[Opinion  filed  November  11,  1892.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Theodore  Brbntano,  Judge,  presiding. 

Messrs.   Hieam    Barber    and  Heap  &  Whitfield,  for 
appellant. 
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Messrs.  IIaevey  B.  IIurd  and  Beach  &  Beach,  for 
appellee. 

Mr.  Justice  Gary.  This  is  an  attempt  to  present  to  this 
court  for  decision  an  agreed  case,  under  Sec.  75  of  the 
Practice  Act,  but  the  record  contains  no  certificate  of  anv 
question  of  law  decided  by  the  Criminal  Court.  In  effect  it 
is  like  the  similar  attempt  in  Wabash,  St.  L.  &  P.  Ry.  v. 
Goodwine,  18  111.  App.  05.  But  the  principal  question  dis- 
cussed appears  upon  the  record,  without  looking  at  the 
agreed  case. 

By  Sec.  2  of  an  act  of  February  14,  1855,  entitled  "  An 
act  to  amend  an  act  entitleil  '  An  act  to  incorporate  the 
Xorthwestern  University,'  "  approved  January  28,  1851,  it 
was  provided,  "  No  spirituous,  vinous  or  fermented  liquor 
shall  be  sold  under  license  or  otherwise  within  four  miles  of 
the  location  of  said  university,  except  for  medical,  mechanical 
or  sacramental  purpose,  under  the  penalty  of  $25  for  each 
offense,  to  be  recovered  before  any  justice  of  the  peace  of 
said  countv  in  an  action  of  debt  in  the  name  of  the  countv 
of  Cook.  Provided,  that  so  much  of  this  act  as  relates  to 
the  sale  of  intoxicating  drink  within  four  miles  may  be 
repealed  by  the  General  Assembly  whenever  they  think 
proper." 

The  action  was  begun  before  a  justice  of  the  peace  and 
his  transcript  shows  that  it  was  "  for  eight  violations  of  an 
amendment  to  the  act  to  incorporate  the  Northwestern 
Universitv." 

The  only  authority  for  an  action  in  the  name  of  the  countv 
for  such  violations  is  the  section  quoted.  The  principal 
question  is  whether  that  section  has  been,  by  implication, 
repealed  in  subsequent  legislation. 

The  appellant  insists  that  such  repeal  is  the  result  of  the 
fortv-sixth  clause  of  Sec.  1  of  Art.  5  of  the  Cities  and 
Villages  Act  of  1872,  and  that  the  next  clause  is  void ;  and 
of  the  act  to  regulate  the  sale  of  intoxicating  liquors  outside 
the  incorporated  limits  of  cities,  towns  and  villages,  of 
1887. 
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In  Kem  v.  The  People,  44  III.  App.  181,  the  subject  of  re- 
peal by  implication  has  recently  been  considered  by  this  court, 
and  it  is  enough  now  to  refer  to  that  case  and  the  authori- 
ties there  cited  for  our  reasons  for  holding  that  no  such 
repeal  has  been  effected. 

The  argument  that  the  subsequent  legislation  must  be 
held  to  operate  as  a  repeal  of  the  section  copied,  or  it  is  void 
as  special  legislation,  for  which  People  v.  Cooi)er,  83  111. 
685  is  cited,  has  failed  to  impress  us. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Joseph  R.  Hansell  et  al. 

V. 

Joseph  Jansen. 

Master  and  Servant — Injury  to  Servant — Negligence  of  Master. 

In  an  action  brought  by  a  servant  to  recover  from  his  employer  dam- 
ages for  a  pereonal  injury  alleged  to  have  been  occasioned  by  his 
negligence,  this  court  holds,  in  view  of  the  evidence,  that  the  judgment 
for  the  plaintiff  can  not  stand. 

[Opinion  filed  November  11,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Beentano,  Judge,  presiding. 

Mr.  Samuel  S.  Page,  for  appellants. 

Messrs.  Case,  IIogan  &  Case  and  John  Gibboks,  for  ap- 
pellee. 

Mr.  Justice  Gary.  The  appellants  conducted  an  iron 
foundry,  and  the  appellee  worked  in  it  for  them.  lie  had 
worked  in  other  foundries  before.    lie  was  not  a  mechanic 
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but  a  laborer.  For  an  injury  received  by  him  from  molten 
iron  on  his  foot,  he  sued  the  appellants.  The  manner  of 
the  operations  at  the  time  he  was  injured  is  not  well  told 
in  the  evidence,  but  we  gather  it  to  have  been  that  a  big 
iron  pot,  lined  with  fire  clay,  stands  upon  a  couple  of  horses 
near  the  cupola  in  Avhich  the  iron  is  melted,  and  that  from 
the  cupola  the  molten  iron  runs  into  the  pot.  The  pot  has 
a  bail  bv  which  it  can  be  carried  on  a  hook  at  the  end  of  a 
chain  suspended  from  a  crane.  The  crane  which  first  takes 
the  pot  is  made  to  swing  it  to  a  place  where  a  hook  from  a 
second  crane  and  chain  can  reach  the  pot,  and  this  last 
mentioned  hook  then  takes  the  bail  and  carries  the  pot  to 
the'  molds  in  which  the  molten  iron  is  to  be  poured.  In 
changing  the  pot  from  one  hook  to  the  other,  a  rod  about 
eight  feet  long,  ending  in  a  hook,  is  used  to  pull  the  hook  to 
which  the  change  is  to  be  made  to  the  proper  place,  and  the 
pot  meanwhile  hangs  between  the  man  who  holds  the  rod 
and  the  hook  to  be  pulled. 

It  is  easily  seen  that  if  any  considerable  degree  of  force 
be  necessary  in  so  pulling,  the  man  doing  it  would  find  it 
convenient,  at  least,  to  brace  himself  against  something, 
and  it  was  usual  for  him  to  put  his  foot  against  an  iron 
band  three  or  four  inches  in  width  which  is  around  the  pot. 
This  band  has  arms  projecting  from  two  opi)osite  sides, 
which  arms,  at  some  distance  from  the  pot,  branch,  so  that  a 
man  on  each  side  of  the  pot  can  stand  between,  and  hold- 
ing to,  the  branches,  thus  steadying  the  pot  while  being 
swuntj:  bv  the  crane. 

The  appellee's  testimony  is  that  he  used  the  rod  in  mak- 
ing the  change  twice;  that  the  first  time,  he  pulled  and 
pulled  and  could  not  get  it  over,  and  the  foreman  told  him 
to  put  his  "  foot  on  it."  He  did  so  without  injur}?-.  That 
on  the  second  occasion  the  foreman  told  him  to  change  the 
hooks,  but  gave  no  further  directions.  lie  testified  that  he 
had  seen  it  done  a  hundred  times;  knew  how  to  do  it  as 
well  as  anybody;  that  when  "  Joe  "  was  not  there,  he  or 
anybody  standing  close  would  do  it.  The  appellee  is  a  man 
of  middle  age,  and  no  claim  is  made  that  he  was  directed  to 
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do  what  he  was  not  employed,  nor  should  have  been  re- 
quired, to  do. 

His  sole  complaint  is  that  on  the  night  he  was  injured, 
«>ne  of  the  persons  between  the  branches  on  one  side  of  the 
pot  was  a  boy  of  fifteen,  weighing  from  120  to  125  pounds, 
and  because  of  his  want  of  strength  the  pot  was  not  held 
steady  when  the  appellee  put  his  foot  against  it,  and  that 
molten  iron  ran  upon  his  foot  from  the  tilting  of  the  pot. 

That  the  appellee  had  never  seen  that  boy  at  work  may 
be  true,  but  that  he  had  often  done  it  was  proved,  and  there 
Avas  no  evidence  that  he  was  not  entirely  capable  to  do  it 
as  well  as  anybody.  It  is  mere  conjecture  that  the  way 
that  those  branches  were  held,  had  anything  to  do  with  the 
accident.  The  preponderance  of  the  evidence,  all  but  the 
testimony  of  the  appellee,  is  that  the  accident  was  caused 
by  the  appellee  putting  his  foot,  not  against  the  band 
around  the  pot,  but  against  the  pot  itself,  below  the  band. 

In  calculating  the  composition  of  forces,  the  band  being 
apparently  above  the  center  of  gravity  of  the  pot  when  full, 
the  probabilities  would  seem  to  indicate  that  he  put  his  foot 
too  low.  In  any  view  it  is  not  shown  that  the  appellants 
were  in  fault  and  the  judgment  must  be  reversed. 

Whether  the  declaration  states  a  cause  of  action,  or  cor- 
responds with  the  testimony,  we  leave  without  comment. 
/  Reversed  and  reinanded. 


Elisha  Gray  et  al. 

V. 

WiLLARD  D.  Merriam. 

Bailments — Banks — Bonds  of  Customer^ 

1.  It  can  not  be  said  that  a  banker  is  without  compensation  who  holds 
income-beaiTng  bonds  for  a  -customer,  and  coUects  the  income  and  de- 
posits it  with  himself  to  the  credit  of  his  customer's  general  account. 

2.  No  rule  of  law  exists  which  makes  the  quantum  of  consideration  a 
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determinative  feature  of  what  the  relation  of  a  bailee  is.  It  is  enough 
if  there  is  any  consideration  for  the  bailment,  to  change  the  relation 
from  that  of  a  gratuitous  bailee  to  one  for  hire. 

3.  Where  bonds  are  left  by  a  customer  with  a  bank,  part  of  Die  time 
for  purposes  of  collateral  security,  and  at  other  times  for  safe  keeping, 
but  with  duties  assumed  and  performed  by  the  bailee  in  detaching  and 
collecting  coupons  for  the  bailor,  and  an  attendant  or  incidental  reward 
for  the  performance  of  such  duties,  such  bailment  is  for  the  mutual  ben- 
efit of  both  parties,  and  in  such  a  case  the  bailee  is  bound  to  exercise  a 
greater  degree  of  care  than  if  the  bailment  were  one  in  which  the  bailee 
would  be  liable  only  for  gross  negligence. 

4.  In  the  case  presented,  tliis  court  holds,  in  view  of  the  evidence  as  to 
the  manner  in  which  the  bonds  in  question  were  kept  by  defendant 
bank,  and  as  to  the  continued  access  thereto  by  the  servant  who  subse- 
quently stole  them,  after  his  employers  became  aware  of  his  speculating 
upon  the  board  of  trade,  that  they  were  guilty  of  gross  negligence  and 
that  the  judgment  against  them  can  not  be  disturbed. 

5.  Whether  in  such  case  there  was. a  want  of  due  and  ordinary  care 
in  the  custody  of  such  property,  and  whether  the  degree  of  diligence  re- 
quired by  law  was  exercised,. are  questions  of  fact  for  the  determination 
of  the  jury.  In  determining  what  constitutes  proper  care,  tlie  nature 
and  value  of  the  property,  the  means  of  protection  possessed  by  the 
bailee,  and  the  relation  of  the  parties,  must  be  considered. 

6.  Tlie  fact  that  such  servant  was  permitted  to  continue  in  the  access 
to  tlie  funds  and  securities  of  the  firm,  as  well  as  to  the  special  deposits, 
aft(  r  it  was  known  that  he  was  so  speculating,  wUl  not  excuse  such  firm 
in  case  of  the  abstraction  of  the  securities. 

7.  In  such  case,  after  the  discovery  of  the  practice  of  such  servant,  if 
he  is  retained  it  is  incumbent  upon  the  employers  to  decline  longer  cus- 
tody of  the  bonds,  or  to  add  increased  protection  to  them. 

8.  The  rule  that  if  the  depositary  takes  the  same  care  of  the  deposit 
that  he  does  of  his  own  goods  it  will  repel  the  presumption  of  gross  negli- 
gence, must  be  under  the  reserve  that  he  has  not  omitted  those  common 
precautions  which  other  persons  in  like  position  would  not  omit, 

9.  It  is  no  excuse  for  a  depositary  that  he  has  acted  with  good  faith 
if  he  has  been  guilty  of  gross  negligence;  the  question  is  not  to  be  de- 
termined by  what  a  pai*ticular  person  has  done  or  would  do  as  an  indi- 
vidual, but  it  is  what  a  whole  class  of  persons  in  like  condition  with 
reference  to  the  deposit,,  would  do. 

[Opinion  filed  November  11,  1892.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  Hoyne,  Follansbee  &  O'Connor,  for  plaintiff  in 
error  Elisha  Gray. 
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Messrs.  Robebt  Heevey  and  C.  Stuart  B^attie,  for  de- 
fendant in  error. 

Mr.  Justice  Shepard.  This  is  a  suit  brought  by  the 
defendant  in  error,  Willard  D.  Merriam,  against  Elisha 
Gray,  the  plaintiff  in  error,  and  Samuel  A.  Kean,  the  sur- 
viving partners  of  the  firm  of  Pwjston,  Kean  &  Co.,  to 
recover  the  value  of  fifteen  United  States  four  per  cent, 
bonds,  for  $1,000  each,  claimed  to  have  been  left  with  said 
firm  for  safe  keeping,  and  lost  through  the  negligence  of 
said  firm. 

The  firm  of  Preston,  Kean  &  Co.  was  engaged  in  the  gen- 
eral banking  business  in  Chicago,  and  Merriam,  the  defend- 
ant in  error,  had  for  several  years  prior  to  1879  kept  a  run- 
ning deposit  and  check  account  with  them,  and  had  at  times 
borrowed  money  of  them. 

In  February,  1879,  Merriam  purchased  twelve  of  the  lost 
bonds  from,  or  through  the  agency  of,  the  firm,  and  took 
them  to  his  home  in  Iowa,  and  in  the  spring  of  the  same 
year  purchased  in  a  like  manner  three  other  like  bonds, 
which  he  directed  the  firm  to  keep  for  him. 

In  June  of  the  same  year  he  borrowed  of  the  firm,  $15,000, 
and  sent  them  the  twelve  bonds  he  had  at  home  to  hold  as 
collateral  security,  together  with  the  other  three  bonds  they 
already  held  for  him. 

Whatever,  if  any,  other  transactions  by  way  of  loans  or 
renewals  may  have  occurred  between  the  firm  and  Merriam 
after  that  time,  and  before  March,  1881,  seem  to  have  been 
settled,  for  on  March  19  and^  24,  1881,  the  firm  wrote  Mer- 
riam, sending  him  his  canceled  notes,  and  advising  him  that 
they  "  hold  in  special  deposit  subject  to  your  order  fifteen 
one  thousand  dollar  United  States  four  per  cent  bonds — say 
$15,000." 

It  does  npt  appear  that  Merriam  ever  had  all  or  any  one  of 
said  bonds  in  his  actual  possession,  or  that  he  ever  in  fact 
saw  them  or  either  of  them,  after  that  time. 

He  did,  however,  after  that  time,  borrow  small  sums  of  the 
firm — twice  $500  and  once  $600 — and  a  part  or  all  of  said 
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bonds  were,  by  the  terms  of  the  notes  given  by  him  for  tlie 
money  so  borrowed,  pledged  to  the  firm  as  collateral  secu- 
rity. 

The  record  contains  a  copy  of  one  of  the  notes  for  S^OO, 
whemn  it  is  recited  that  Merriam  has  "deposited  with  them 
as  collateral,  United  States  bonds,"  and  it  may  be  presumed 
from  the  evidence  that  the  same  or  words  of  like  import 
were  used  in  the  other  notes.  The  effect  of  such  general 
language  would  operate  as  a  pledge  of  all  the  United  States 
bonds  belonging  to  Merriam  in  the  possession  of  Preston, 
Kean  &  Co.,  if  they  chose  to  so  treat  them,  and  the  presump 
tion  is  that  the  latter  treated  the  whole  fifteen  bonds  as  col- 
lateral to  said  notes.  The  three  notes  last  referred  to  ap]>ear 
to  have  been  made  and  paid  in  1881,  and  subsequent  to 
March  of  that  year,  and  it  does  not  appear  that  at  any  time 
subsequent  to  the  year  1881  Merriam  was  indebted  to  the 
firm  for  borrowed  money,  or  otherwise. 

The  bonds  were  stolen  by  Frederick  M.  Ker,  in  1882, 
while  Ker  was  acting  as  assistant  cashier  or  assistant  man- 
ager of  the  firm  in  its  banking  business. 

During  the  time  they  were  held  as  a  special  deposit,  the 
bonds  were  tied  together  and  kept  in  one  of  the  safes  in  the 
vault  of  the  bank — the  same  safe  in  which  the  cash  of  the 
bank  was  kept,  but  in  a  separate  compartment  of  the  safe — 
and  Ker,  Mr.  Kean,  the  managing  partner,  and  Mr.  Ware, 
the  cashier,  were  the  only  persons  who  had  access  to  the 
safe. 

The  quarterly  coupons,  for  interest  on  the  bonds,  as  they 
matured  were  detached  and  collected  by  the  firm,  so  long 
as  the  bonds  remained  in  their  possession,  and  the  amount 
w^as  credited  to  the  general  deposit  account  of  Merriara 
with  them,  and  was  either  remitted  to  him  at  his  request  in 
New  York  exchange,  or  lay  subject  to  his  check  in  the  reg- 
ular course  of  the  firm's  banking  business.  Merriam  was 
also,  in  fact,  credited  with,  and  paid  by,  the  firm,  the  inter- 
est which  matured  on  the  bonds  on  January  1,  1883,  a  date 
subsequent  to  the  time  when  they  were  taken  by  Ker. 

Ker  testified  that  he    credited    Merriam's    account  in 
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advance  with  the  amount  of  the  coupons  maturing  on  Jan- 
uary 1,  1883,  knowing  at  the  time  that  the  bonds  were  not 
on  hand,  so  as  to  anticipate  any  demand  that  Merriam  might 
make  for  the  coupons. 

With  reference  to  the  coupons  which  matured  October  1, 
1882,  at  which  time,  according  to  the  testimony  of  Ker,  it 
is  uncertain  whether  the  bonds  were  on  hand  or  not,  the 
firm  wrote  Merriam  on  October  6, 1882 :  "  Yours  received. 
We  credit  $150 — coupons.  The  bonds  give  us  no  trouble 
at  all.     Glad  to  be  of  service  to  you." 

Ker  had  been  in  the  employ  of  the  firm  for  many  years, 
and  had  risen  by  regular  gradations  to  the  responsible  posi- 
tion of  assistant  cashier,  assumed  by  him  in  November, 
1881.  Yery  shortly  afterward,  and  in  December,  1881,  or 
January,  1882,  rumoi's  that  Ker  was  speculating  on  the 
board  of  trade  reached  Mr.  Kean,  the  active  managing  part- 
ner of  the  firm,  and  he  spoke  with  Ker  about  it.  Ker 
a<lmitted  he  had  been  speculating  some,  but  claimed  that  as 
he  was  oi>erating  with  his  own  money,  it  was  not  an  objec- 
tionable practice. 

There  is  some  contradiction  between  the  testimony  of 
Kean  and  that  of  Ker  as  to  the  number  of  conversations 
had  between  them  on  the  subject  of  Ker's  speculations,  and 
as  to  what  was  said,  but  we  fail  to  find  in  the  testimony  of 
either  one,  any  forbidding,  by  Kean,  of  further  speculation 
by  Ker.  The  nearest  approach  to  it  is  in  the  testimony  of 
Kean  that  he  asked  Ker  if  he  didn't  know  it  was  against 
the  rule,  but  he  fails  to  state  that  he  made  any  reply  after 
Ker  said  he  would  stop  if  it  was  against  the  wishes  of  the 
finn. 

The  issue  of  fact  for  the  jury  was,  were  the  defendants 
below  guilty  of  such  negligence  in  the  care  of  the  plaintiffs 
bonds  as  to  make  them  liable  for  their  value  ?  The  degree 
of  c^re  required  depended  upon  the  nature  of  the  possession 
of  the  plaintiffs  in  error. 

It  is  strongly  contended  that  the  possession  of  the  bonds 
by  the  firm  was  merely  that  of  a  gratuitous  bailee,  and 
therefore  they  are  not  liable  for  the  loss;  that  the  bonds 
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were  held  as  a  spscial  deposit  merely,  without  compensation, 
and  that  no  liability  would  attach  except  in  the  event  of 
their  loss  having  been  the  result  of  gross  negligence. 

The  business  of  the  firm  of  Preston,  Kean  &  Co.,  was 
that  of  general  banking,  buying  and  soiling  exchange,  bonds, 
etc.  Merriam  was  one  of  their  regular  customers,  keeping 
an  ordinary  deposit  and  check  account  with  them,  borrow- 
ing money  of  them  and  buying  bonds  of  them.  The  bonds  in 
question  were  at  times  held  by  the  firm  as  collateral  secu- 
rity to  loans  made  to  Merriam,  and  at  other  times  were  kept 
as  a  special  deposit,  subject  to  be  taken  away  by  him. 

At  the  time  they  were  stolen  by  Ker,  they  were  not  held 
by  the  firm  as  security,  but  were  subject  to  Merriam's  call. 
During  all  the  time  the  bonds  were  in  their  possession,  the 
firm  cut  off  and  collected  the  interest  coupons,  giving  Mer- 
riam credit  for  the  amount  in  his  general  account,  and  in 
that  way  received  a  pecuniary  benefit  to  the  extent  that  a 
deposit  of  money  in  their  bank  was  a  benefit  to  them.  One 
of  the  chief  sources  of  profit  derived  by  bankers  is  through 
their  deposits. 

Can  it  be  said  that  a  banker  is  without  compensation  who 
holds  income-bearing  bonds  for  his  customers,  and  collects 
the  income  and  deposits  it  with  himself  to  the  credit  of  his 
customers'  general  account  ? 

The  profit  in  the  case  under  consideration  may  have 
been  slight,  but  we  know  of  no  rule  that  makes  the  quantum 
of  consideration  a  determinative  feature  of  what  the  rela- 
tion of  the  bailee  is.  It  is  enough  if  there  is  any  consider- 
ation for  the  bailment  to  change  the  relation  from  that  of 
a  gratuitous  bailee  to  one  for  hire. 

At  least  on  one  occasion  the  interest  collected  was  remit- 
ted to  Merriam  in  New  York  exchange.  It  is  a  matter  of 
general  knowledge,  that  interest  on  government  bonds  is 
payable  in  either  one  of  several  cities  where  sub-treasuries 
are  located.  The  firm,  therefore,  as  holder  of  the  coupons, 
had  the  advantage  of  exchange  afforded  by  them.  It  is 
well  understood  that  dealing  in  exchange  is  a  considerable 
source  of  profit  to  bankers.    Furthermore,  these   bonds 
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were  deposited  by  a  customer  of  the  banking  firm;  they 
were  there  because  Merriam  was  a  customer  and  it  is  fair 
to  presume  would  not  have  remained  there  if  he  had  ceased 
to  be  a  customer,  and  as  a  customer  he  was  a  source  of 
profit  to  the  banking  firm.  It  would  seem,  therefore,  that 
the  bailment  of  the  bonds  in  question,  part  of  the  time  for 
purposes  of  collateral  security,  and  at  other  times  for  safe 
keeping  merely,  but  with  duties  assumed  and  performed  by 
the  bailee  in  detaching  and  collecting  the  coupons  for  the 
bailor,  and  an  attendant,  or  incidental  reward  for  the  per- 
formance of  such  duties,  was  for  the  mutual  benefit  of  both 
parties,  and  in  such  a  case  the  bailee  is  bound  to  exercise  a 
greater  degree  of  care  than  if  the  bailment  were  one  in  which 
the  bailee  would  be  liable  only  for  gross  negligence. 

But  in  addition  to  the  circumstances  under  which  the 
bonds  were  left  with  and  held  by  the  firm,  the  manner  in 
which  they  were  kept  is  a  proper  subject  of  consideration  in 
determining  the  liability  of  the  firm  as  bailees. 

Whether  there  was  a  want  of  due  and  ordinary  care  in 
their  custody,  and  whether  the  degree  of  diligence  required 
by  law  was  exercised,  are  questions  of  fact  that  were  for 
the  jury  to  determine,  and  unless  they  were  clearly  wrong 
in  their  verdict,  it  should  not  be  disturbed.  Third  National 
Bank  v.  Boyd,  U  Md.  47. 

In  determining  what  constitutes  proper  care,  the  nature 
and  value  of  the  property,  the  means  of  protection  possessed 
by  the  bailee,  the  relation  of  the  parties,  and  other  cir- 
cumstances, must  be  considered.  Here  was  a  large  amount 
of  the  best  securities  known  to  financial  circles,  negotiable 
by  mere  delivery,  tied  together  in  a  package  open  for  in- 
spection, placed  loosely  in  a  safe  to  which  three  persons  had 
free  access.  One  of  those  persons,  Ker,  was  known  by  the 
managing  partner  of  the  firm  to  be  a  speculator  on  the  board 
of  trade.  The  hazardous  character  of  such  operations  and  the 
liability  and  temptation  it  affords  to  persons  holding  trust 
funds  to  violate  their  trust,  is  well  understood ;  and  that  the 
firm  knew  it  was  hazardous,  and  full  of  illicit  temptation,  ap- 
pears in  evidence  from  the  conversations  between  Kean  and 
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Ker.  And  yet,  after  such  knowledge  came  to  Mr.  Kean,  he 
allowed  Ker  the  same  access  to  the  safe  and  all  its  valuable 
contents,  as  he  had  enjoye<l  before.  The  bonds  were  safe 
when  the  firm  first  knew  of  Ker  being  a  speculator,  and  if  he 
had  been  promptly  deprived  of  his  j)osition  of  trust,  the  loss 
Avould  have  been  averted.  Permitting  him  to  continue  his 
theretofore  customarv  access  to  the  valuables  intrusted  to 
their  care,  was  not  only  a  want  of  due  and  ordinary  care  on 
the  part  of  the  firm,  but  in  our  opinion  wtis  gross  negligence. 
The  amount  and  value  of  the  bonds  were  known;  they  had 
been  handled  and  held  as  collateral  security  by  the  firm, 
more  than  once;  and  at  one  time  for  a  loan  equal  to  their 
face  value;  they  were  kept  in  a  package  open  to  examination, 
and  that  was,  during  the  two  or  three  years  of  their  deposit, 
in  fact  opened  j)eriodically  for  cutting  off  and  collecting  the 
coupons.  These  facts  were  all  before  the  jury  and  it  was 
their  province  to  decide  Avhether  thereunder  the  requisite 
degree  of  diligence  had  been  observed  by  the  firm.  First 
National  Bank  v.  Ocean  National  Bank,  48  How.  Pr.  Rep. 
148. 

It  is  no  sufficient  answer  that  Ker  was  permitted  to  con- 
tinue in  his  access  to  the  funds  and  securities  of  the  firm,  as 
well  as  to  the  sjxjcial  deposits,  after  it  was  known  that  he 
was  a  board  of  trade  s]wculator,  and  that  therefore  the  firm 
had  exercised  the  same  decree  of  care  over  the  special 
deposits  belonging  to  their  customers  that  they  had  over 
their  own  property  of  a  like  kind. 

The  facts  disclosed  bv  the  record  hardiv  warrant  the  con- 
elusion  that  the  same  degree  of  care  was  exercised  by  the 
firm  over  their  special  deposits  as  over  their  own  securities, 
except  in  so  far  as  they  were  kept  in  the  same  safe,  and 
were  accessible  to  none  but  the  same  persons.  A  system  of 
checking  off  and  examining  their  own  securities  at  frequent 
intervals  appears  to  have  prevailed,  which  did  not  apply  to 
special  deposits.  "We  do  not  hold  that  the  absence  of  such 
a  system  applied  to  special  deposits,  however  admirable 
it  might  be,  would  constitute  a  lack  of  reasonable  dili- 
gence by  the  depositary,  but  merely  refer  to  the  evidence 
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on  that  subject  as  showing  a  lack  of  support  to  the  conten- 
tion that  the  same  degree  of  diligence  against  an  un- 
authorized abstraction  of  special  deposits  existed,  as  in  the 
case  of  the  firm's  own  securities. 

From  the  character  of  the  business  in  which  the  firm  was 
engaged  and  the  relation  of  banker  and  customer  existing 
between  the  parties,  Merriam  was  justified  in  reposing 
confidence  in  them  and  in  assuming  that  none  but  persons 
of  integrity  would  be  permitted  to  have  disposal  of  his 
bonds.  After  reasonable  grounds  of  suspicion  of  the  faith- 
fulness of  Ker  had  arisen,  the  degree  of  diligence  imposed 
upon  the  firm  in  relation  to  the  bonds  immediately  en- 
hanced, and  it  became  their  duty  to  promptly  decline  a 
longer  custodj'-  of  the  bonds,  or  else  to  add  increased  pro- 
tection. ^Neither  was  done  in  this  case.  Ker  was  per- 
mitted the  same  access  to,  and  handling  of,  the  bonds  as 
theretofore,  and  Merriam  was  not  notified,  and  the  bonds 
were  in  fact  afterward  abstracted  by  Ker. 

We  can  not  think  that  the  mere  fact  that  Ker  was  also 
permitted  access  to,  and  handling  of,  the  cash  and  securities 
which  -  were  the  property  of  the  firm,  after  the  circum- 
stances of  suspicion  against  him  had  become  known,  con- 
stitutes a  justification  of  the  firm  in  relation  to  Merriam's 
bonds.  It  was  undoubtedly  a  circumstance  for  consideration, 
and  one  that  the  jury  had  before  them.  First  Xat.  Bank  v. 
Ocean  Xat.  Bank,  sujpra;  Dorman  v.  Jenkins,  2  Adolph.  & 
Ellis,  256. 

The  rule  that  if  the  depositary  takes  the  same  care  of  the 
deposit  that  he  does  of  his  own  goods  it  will  repel  the  pre- 
sumption of  gross  negligence,  must  be  under  the  reserve 
that  he  has  not  omitted  those  common  precautions  which 
other  persons  in  like  position  would  not  omit.  Story  on 
Bailments,  Sec.  97. 

It  is  no  defense  to  a  depositary,  that  he  has  acted  with 
good  faith,  if,  in  truth,  he  has  been  guilty  of  gross  negli- 
gence.    Ibid.,  Sec.  66. 

Considered  abstractly,  the  question  is  not  to  be  deter- 
mined by  what  a  particular  person  has  done,  or  would  do, 
as  an  individual,  but  it  is  what  would  a  whole  class  of  ])er- 
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sons,  in  like  condition  with  reference  to  the  deposit,  do. 
Ibid.,  Sec.  04;  Third  Nat.  Bank  v.  Boyd,  44  Md.  supra.  In 
other  words,  the  care  required  was  such  as  a  reasonable  man, 
similarly  situated  with  reference  to  the  deposit,  would 
ordinarily  take  of  his  own.     Ibid.,  Sec.  64  a. 

It  is,  we  tliink,  obvious,  that  the  court  in  its  first  instruc- 
tion to  the  jury  in  behalf  of  the  plaintiff  belgw,  erroneously 
defined  the  term  "  gross  negligence,"  as  being  the  want  of 
ordinary  and  reasonable  care;  but  we  do  not  see  how,  in  view 
of  the  entire  instruction,  the  jury  could  have  been  misled  by 
it.  The  absoluteness  of  the  instruction  in  other  respects  is 
not  qualified  b}'^  the  definition,  and  it  is  apparent  from  what 
we  have  said  that  the  jury  ought  to  have  found,  and  prob- 
ably did  find,  from  the  evidence,  that  the  firm  had  been 
guilty  of  gross  negligence. 

We  do  not  conceive  that  the  error  referred  to  produced 
the  verdict  upon  which  the  judgment  was  rendered.  Under 
the  evidence  the  jury  ought  to  have  found  as  they  did,  and 
if  the  verdict  had  been  otherwise,  it  should  have  been  set 
aside. 

That  being  so,  the  judgment  should  stand,  and  it  is  there- 
fore affirmed. 

Judgment  affirmed. 


George  Reichmann 

V. 

Annie  Baier. 


Negligence  -  Hi  glurays— Driving  upon— Collision — New  Trial, 

1.  The  question  whether,  in  the  case  presented,  the  declaration  was 
good  or  not,  wiU  not  be  considered  by  the  court,  the  same  not  being 
abstracted,  nor  wtis  th^re  any  motion  in  arrest,  nor  assignment  of  error 
questioning  the  sufficiency  thereof. 

2.  A  new  trial  will  not  be  granted  upon  the  ground  of  newly  discovered 
evidence  where  such  testimony  would  not  be  conclusive. 

[Opinion  filed  November  11,  1892.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthoxy,  Judge,  presiding. 

Messrs.  Albert  PnAiEx-and  George  B.  Power,  for  appel- 
lant. 

Mr.  John  A.  Eyerson,  for  appellee. 

Mr.  Justice  Gary.  This  is  an  action  for  negligence,  as 
the  abstract  of  the  evidence  shows.  The  declaration  is  not 
abstracted.  There  was  no  motion  in  arrest,  nor  is  there  any 
assi«<nment  of  error  which  questions  the  sufficiency  of  the 
declaration.  Whether  the  declaration  is  good  or  not  is  not 
a  question  before  us.     Jansen  v.  Siddal,  41  lU.  App.  279. 

There  was  a  funeral  procession  in  which  was  a  carriage  of 
the  appellant,  the  off  fore  wheel  of  which  struck  the  near 
hind  w^heel  of  a  buggy  in  which  the  appellee  and  her  hus- 
band were  riding,  in  consequence  of  which  she  fell  out  and 
was  injured.  The  verdict  was  in  her  favor  for  $375.  It 
seems  not  improbable  that  when  a  carriage  is  run  so  that  a 
fore  wheel  of  it  strikes  a  hind  wheel  of  a  buggy,  the  driver 
of  the  carriage  is  at  fault.     It  was  a  question  for  the  jury. 

The  appellant  did  not  put  the  driver  on  the  stand,  but 
filed  an  affidavit  on  the  motion  for  a  new  trial,  which  shows 
that  a  witness  newly  discovered,  would  give  an  account  of 
the  collision  conflicting  with  that  of  witnesses  on  the  trial. 
Such  testimony  might  not  change  the  result.  It  would  not 
be  conclusive,  and  is  therefore  no  ground  for  a  new  trial. 
Petefish,  Skiles  &  Co.  v.  Watkins,  124  111.  384. 

The  damages  may  or  may  not  be  excessive.  The  appellee 
testified  that  '^  Eeichman's  driver  run  right  in  our  buggy  and 
turned  it  over  completely  and  threw  me  out,  and  passed 
over  me  and  broke  out  most  of  my  front  teeth;"  that  one 
dentist  extracted  her  teeth  from  the  upper  jaw,  and  another 
dentist  put  in  a  new  set. 

We  can  not  adopt  the  suggestion  of  the  appellant's 
counsel,  of  the  truth  of  which  there  is  no  evidence,  that  the 
teeth  broken  out  were  not  supplied  by  nature,  but  art.  The 
judgment  must  be  affirmed.  Judgment  affirmed. 


I 
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Peter  Readey  and  William  Schwerin 

V.   - 
Otto  Schwa nzeniiach. 

Appeal  and  Error— Sees,  36  and  58,  Cliap,  79,  R.  S,Sec,  SG,  Chap.  110, 

Rm     O. 

1.  The  finding  of  the  trial  court  as  to  the  valiie  of  certain  goods  will 
not  b^  reviewed  upon  appeal,  where  there  was  evidence  to  support  such 
finding,  and  the  question  of  the  insufficiency  of  such  proof  was  not 
raised  below. 

2.  In  view  of  Sees.  36  and  58,  Chap.  79,  R.  S.,  and  of  Sec.  86,  Chap. 
110,  R.  S.,  this  court  holds  that  a  failure  on  the  part  of  the  defendants 
below,  or  either  of  them,  to  deny  their  joint  liability  by  affidavit  before 
the  justice  or  by  affidavit  or  verified  plea,  in  the  Superior  Court,  relieved 
the  plaintiff  below  from  proving  in  the  first  instance  the  joint  hability 
or  partnership  of  the  defendants. 

8.  In  an  action  brought  to  recover  the  value  of  certain  stone  window 
caps  furnished  by  the  plaintiff  and  used  in  the  construction  of  a  build- 
ing belonging  to  one  of  the  defendants,  the  other  defendant  being  the 
mason  contractor,  this  court  declines,  in  view  of  the  evidence,  to  inter- 
fere with  the  judgment  for  the  plaintiff. 

[Opinion  filed  November  11,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Erentano,  Judge,  presiding. 

Mr.  George  W.  "Wilbur,  for  appellants. 
Mr.  C.  A.  Fitch,  for  appellee. 

Mr.  Justice  Shepard.  This  is  an  appeal  from  a  judg- 
ment of  the  Superior  Court  of  Cook  County,  upon  an  ap- 
peal brought  to  that  court  from  a  judgment  rendered  by  a 
justice  of  the  peace.  In  the  Superior  Court  a  jury  was 
waived  and  the  cause  heard  by  the  judge. 

The  action  is  for  the  value  of  certain  stone  window  caps 
furnished  by  the  appellee  and  used  in  the  construction  of  a 
building  belonging  to  the  appellant  Eeadey. 
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The  other  appellant,  Schwerin,  was  the  mason  con- 
tractor, and  the  appellee,  Schwanzenbach,  was  the  cut  stone 
contractor  for  the  building.  The  window  caps  were  extras. 
The  specifications  called  for  brick  arches,  which  it  was  the 
duty  of  Schwerin  to  construct. 

About  the  time  the  mason  work  had  reached  the  base- 
ment story,  the  architect  of  the  building  directed  Schwerin 
to  order  cut  stone  window  caps  and  put  them  in,  in  lieu  of 
the  brick  arches,  which  was  done,  the  appellee,  Schwanzen- 
bach, furnishing  them.  Readey,  the  owner,  was  frequently 
around  the  building,  and  saw  the  stone  caps  put  into  the 
structure,  and  made  no  objection.  There  being  delay  in 
famishing  the  caps  for  the  upper  story,  Eeadey  and 
Schwerin  went  together  to  appellee's  stone  yard  and  directed 
that  they  be  furnished  at  once,  and  they  were  delivered  on 
that  day. 

The  contention  below  was  wholly  confined  to  the  ques- 
tion of  defendant's  liability.  The  bill  of  exceptions  does 
not  show  that  any  question  was  raised  as  to  the  value  of 
the  window  caps  in  the  court  below,  although  counsel,  now 
in  this  court,  argues  that  there  is  no  evidence  of  any  amount 
being  due  from  any  person. 

The  evidence  as  to  the  value  of  the  caps  consisted  in  the 
bill  that  was  rendered  for. them,  and  oJlered  in  evidence 
without  objection,  and  an  order  by  the  architect  drawn  in 
favor  of  the  appellee,  on  the  appellant  Rea^ley,  for  the 
amount  of  the  bill,  and  requesting  him  to  deduct  the  amount 
thereof  from  the  final  certificate  given  to  Schwerin. 

The  finding  of  the  court  below  as  to  value,  will  not  be 
reviewed  on  appeal,  where  there  was  evidence  tending  to 
support  such  finding,  and  the  question  of  the  insuflSciency 
of  such  proof  was  not  raised  below. 

It  is  contended  that  there  is  no  joint  liability  on  the  part 
of  Readey  and  Schwerin,  and  that  a  judgment  against  them 
jointly,  is  erroneous.  No  plea  or  affidavit  denying  the  joint 
liability  of  the  defendants  below  was  filed  either  before  the 
justice  of  the  pea<5e,  or  in  the  Superior  Court. 

Sec.  58.  Chap.  79,  R.  S.,  entitled  Justices,  etc.,  is  as  follows : 
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'^  In  actions  upon  contracts,  express  or  implied,  against 
two  or  more  defendants,  as  joint  defendants  or  partners,  or 
joint  obligors  or  payors,  whether  so  alleged  or  not,  proof  of 
the  joint  liability  or  partnership  of  the  defendants,  or  their 
christian  or  surnames,  shall  not,  in  the  first  instance,  be 
required  to  entitle  the  plaintiff  or  plaintiffs  to  judgment, 
unless  the  defendant  or  defendants,  or  any  of  them,  shall 
deny  the  partnership  or  joint  liability  or  the  execution  of 
the  instrument  sued  upon,  by  affidavit."  And  Sec.  30,  Chap. 
110,  R.  S.,  in  regard  to  practice  in  courts  of  record,  is  substan- 
tially the  same,  except  that  it  requires  a  verified  plea  to  be 
filed  instead  of  an  affidavit. 

Sec.  30,  Chap.  79,  R.  S.,  entitled  Justices,  etc.,  provides: 

"  If  suit  be  brought  against  two  or  more  defendants,  and  it 
shall  appear  upon  the  trial  that  one  or  more  of  the  defend- 
ants is  not  jointly  liable  with  the  others  upon  the  contract 
or  cause  of  action  sued  upon,  judgment  shall  be  given 
against  such  as  appear  to  be  liable,  and  in  favor  of  the 
others." 

Failure  upon  the  part  of  the  defendants  below,  or  either 
of  them,  to  deny  their  joint  liability  by  affidavit,  before  the 
justice  of  the  peace,  or  by  affidavit  or  verified  plea  in  the 
Superior  Court,  relieved  the  plaintiff  below  from  proving, 
in  the  first  instance,  the  joint  liability  or  partnership  of  the 
defendants  below.  "  It  is  only  when  this  denial  is  inter- 
posed that  the  onus  prohandi  lies  on  the  plaintiff."  In  the 
absence  of  a  denial  of  joint  liability,  as  provided  by  the 
statute,  "  it  was  not  necessary  to  a  recovery  that  the  proof 
should  show  a  joint  liability,  but  only  that  it  should  not 
show  the  contrary; "  and  it  is  only  when,  "  on  the  whole, 
it  does  appear  that  the  defendants  were  not  jointly  liable 
that  the  judgment  must  be  reversed."  Tuohy  v.  Daly, 
27  111.  App.  520;  Evans  v.  Fisher,  5  Gilm.  509;  Archer  v. 
Bogue,  3  Scam.  520 ;  Garland  v.  Peeney,  1  111.  App.  108. 

The  fact  that  the  defendant  Readey  was  the  owner  of  the 
building,  that  Schwerin  was  the  mason  contractor,  that 
all  the  window  caps  were  built  into  the  building  upon  the 
direction  of  the  architect  by  Schwerin  with  Readey's  knowl- 
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edge,  and  that  the  two  went  together  to  the  appellee's  stone 
yard  and  there  together  ordered  the  immediate  delivery  of 
the  remaining  caps  needed  to  finish  the  building,  tended  to 
show  a  joint  liability,  and  justified  the  court  below  in  hold- 
ing Readey  and  Schwerin  jointly  liable. 

The  defendants  mistook  the  law  in  assuming  that  the 
burden  of  proving  joint  liability  was  on  the  plaintiff,  in  the 
first  instance,  in  the  absence  of  any  affidavit  or  plea  by 
them  denying  it.  Neglecting  to  make  the  issue  of  non- 
joint  liability,  the  burden  was  on  them  to  disprove  it,  and 
having  failed  to  do  so,  the  judgment  of  the  Superior  Court 
was  right. 

As  to  what  the  rights  of  Readey  may  be  against  Schwerin, 
under  their  contract,  either  for  the  entire  value  of  the  stone 
caps  substituted  for  the  brick  arches,  or  the  difference  in 
value  between  the  two,  we  can  have  nothing  to  do  in  this 
case,  and  express  no  opinion.] 

Jadcjment  affirmed. 


John  E.  Bergman  et  al. 

V. 

Ferdinand  Bogda  et  al. 

Appeal  and  Error — Administration — Mortgages — Real  Property, 

1.  Errors  not  argued  may  be  considered  as  abandoned. 

2.  The  recording  of  a  mortgage  which  does  not  state  the  amount  of 
the  note  it  was  given  to  secure,  is  not  notice  to  creditors  and  bona  fide 
purchasers  of  the  amount  of  tlie  indebtedness  for  which  such  note  was 
g^ven;  such  record  is  constructive  notice  only  of  what  appeal's  on  its  face, 
and  the  record  affords  no  security  as  against  a  judgment  creditor  of  the 
mortgagor.  In  this  State  a  creditor  who  has  by  virtue  of  judgment  and 
execution  obtained  a  lien  upon  premises,  occupies  tlie  same  position  witli 
respect  to  prior  imrecorded  conveyances  as  does  a  purchaser;  he  is  bound 
to  note  the  terms  of  a  will  appearing  in  his  chain  of  title, 

8.  Whenever  a  testator  directs,  first,  that  his  debts  shall  be  paid, 
such  direction  amounts  to  a  charge  of  the  debts  upon  the  real  estate,  in 
all  cases  where  the  real  estate  is  afterward  disposed  of  by  the  wilL    80,  too. 
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when  an  exeeut»r  is  directed  to  pay  debts  and  real  estate  is  devised  to 
him,  either  personally  or  as  executor,  the  land  so  devised  is  charged. 

4.  While  the  law  in  this  State  is  that  the  real  property  of  the  estates 
of  deceased  persons  is  in  all  cases  secondarily  liable  for  the  debts  of  the 
decedents,  our  statutes  do  not  abrogate  the  common  law  by  which  the 
lands  may  be  made  by  virtue  of  the  provisions  of  a  will,  specifically  or 
generally  chargeable  with  the  payment  of  debts  and  legacies,  nor  do  our 
statutes  remove  the  lien  thus  created  or  exonerate  the  executor  from 
the  discharge  of  the  trust  which  may  be  thus  imposed. 

5.  A  bona  fide  purchaser  from  an  executor  or  devisee  of  lands  charged 
generally,  only  with  the  payment  of  debts,  js  not  bound  to  see  to  the  ap- 
plication of  the  purchase  money.  \ 

6.  Tlie  statute  of  this  State  merely  pla^^'es  judgment  creditors  and 
bona  fide  purchasers  upon  the  same  footing  as  to  the  effect  of  the  filing 
for  record  of  deeds,  mortgages  and  other  instruments  of  writing  author- 
ized to  be  recorded;  it  does  not  make  a  judgment  creditor  a  bona  fide 
purchaser,  or  declare  that  he  shall  be  so  treated.  In  the  matter  of  the 
effect  of  the  act  providing  for  the  recording  of  instruments  affecting 
the  title  to  real  estate,  he  is  classed  along  with  and  upon  the  same  plane 
as  bona  fide  i)ur chasers. 

[Opinion  filed  November  11,  1892.] 

In  error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbert  Jamieson,  Judge,  presiding. 

Mr.  Adolpii  Traub,  for  plaintiffs  in  error. 

Minna  Giese  was  a  necessary  and  indispensable  party  to 
the  foreclosure  proceeding.     Lynch  v.  Kotan,  39  111.  14. 

She  is  one  of  the  mortgagors,  and  presumably  joint  owner 
with  her  husband.  Montgomery  v.  Brown,  2  Gilm.  581; 
Lane  v.  Erskine,  13  111.  501;  Harvey  v.  Thornton,  14  111. 
217;  Kepley  v.  Jansen,  107  111.  79. 

As  the  wife  of  the  mortgagor  (the  mortgage  not  being 
given  for  purchase  money),  she  has  a  dower  estate  in  the 
premises  (her  husband  having  died  before  foreclosure  pro- 
ceedings began).  Gilbert  v.  Mag^ord,  1  Scam.  471:  Leonard 
V.  Adm'r  of  Villars,  23  111.  322. 

She  is  the  devisee  of  both  the  real  and  personal  property 
of  her  husband.     Lane  v.  Erskine,  13  111.  501. 

As  the  case  now  stands,  Minna  Giese  still  has  an  es- 
tate in  the  premises,  and  a  multiplicity  of  suits  is  threatened. 
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Hopkins  v.  Roseclare  L.  Co.,  72  111.  373;  Eobbins  v.  Arnold, 
11  111.  App.  434;  Pope  v.  North,  33  111.  440. 

This  question  of  want  of  proper  parties  can  be  raised 
on  appeal  or  error.  Prentice  v.  Kimball,  19  111.  320;  Spear 
V.  Campbell,  4  Scam.  424;  Lynch  v.  Rotan,  39  111.  14;  Zelle 
V.  W.  B.  Co.,  10  111.  App.  335. 

The  mortgage  describing  the  note  as  of  a  certain  date, 
without  specifying  any  amount,  is  not  a  valid  security  as 
against  subsequent  purchasers  and  incumbrancei's.  Bullock 
V.  Battenhausen,  108  111.  28,  affirming  Battenhausen  v.  Bul- 
lock, 11  111.  App.  665;  The  Metropolitan  Bank  v.  Godfrey, 
23  111.531. 

A  judgment  creditor  under  our  statute  in  reference  to 
the  recording  of  deeds,  is  considered  as  a  lona  fule  pur- 
chaser. Massey  v.  Westcott,  40  111.  160;  llartin  v.  Dryden, 
1  Gilm.  216;  McFadden  v.  "Worthington,  45  111..  3(52;  Mil- 
mine  V.  Burnham,  76  111.  362;  Col.  Buggy  Co.  v.  Graves, 
108  111. -459;  Munford  v.  Mclntyre,  16  111.  App.  316. 

A  will  is  a  convetance  of  land,  and  takes  elfect  from  the 
record  thereof.     ]^ev,  Stat.,  Chap.  148,  p.  2. 

A  l)ona  fide  purchaser  from  heir  or  devisee  is  prior  in 
right  to  one  holding  unrecorded  deed  from  ancestor  or  de- 
visor. Kennedy  v.  Northup,  15  111.  148;  Rupert  v.  Mark, 
15  111.  540;  Bowen  v.  Prout,  52  111.  354. 

Bergman's  lien  attached  prior  to  the  beginning  of  the 
foreclosure  proceedings,  and  execution  having  been  issued 
within  one  year  after  judgment,  that  lien  is  paramount  to 
any  junior  claim.     Rev.  Stat.,  Chap.  77,  §  1. 

Complainant  must  prove  that  notice  of  amount  of  indebt- 
edness Avas  had  by  Bergman,  or  his  attorney,  before  the 
judgment  lien  attached.     Massey  v.  Westcott,  40  111.  160. 

Mr.  John  T.  Richards,  for  defendants  in  error. 

A  person  taking  land  for  a  precedent  debt  is  not  a  hona 
fide  purchaser  whose  estate  will  impair  the  previous  equity 
or  unrecorded  conveyance ; '  in  equity,  therefore,  the  claim  of 
Bogda  is  entitled  to  be  paid  before  a  judgment  creditor  of 
an  heir  or  devisee  who  acquired  title  to  property  subject  to 
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legal  and  equitable  debts.  Roane  v.  Baker,  120  111.  ^O.^S; 
Coddington  v.  Ray,'20  Johnson,  637;  Po\Yell  v.  Jeffries,  4 
Scam.  387. 

Neither  judgment  creditors  nor  purchasers  at  sheriff's  sale, 
deriving  rights  by  operation  of  law,  are  regarded  as  honafide 
purchasers  for  a  valuable  consideration,  but  as  mere  volun- 
teers in  contemplation  of  a  court  of  equity.  Moshier  v. 
Knox  College,  32  111.  155;  Metropolitan  Bank  v.  Godfrey, 
23  111.  554;  Fast  v.  McPherson,  98  111.  501;  Rosemen  v.  Mil- 
ler, 84:  111.  297;  Bankof  Muskingtonv.  Carj)ent^rs,  Adm're, 
7  Ohio,  203;  Boos  v.  Ewing,  17  Ohio,  507;  Davis  v.  Hamil- 
ton, 50  Miss.  213;  Orme  v.  Roberts,  33  Texas,  768. 

Where  the  judgment  creditor  is  the  purchaser  at  the  sale 
under  his  judgment,  he  takes  the  proj^erty  subject  to  equi- 
table liens,  even  though  he  had  no  notice  thereof.  Freeman 
on  Judgments,  third  edition,  paragraph  366. 

A  judgment  constitutes  no  right  in  the  thitig  itself;  it  is 
merely  a  general  lien  securing  a  preference  over  subsequentlv 
acquired  interests  in  the  property,  and  the  lien  of  a  judg- 
ment is  subsequent  to  j)rior  equitable  liens  against  real 
estate.  Lumbard  v.  Abbey,  73  111.  177;  Tallman  v.  Farley, 
1  Barb.  (N.  Y.)  280;  Barker  v.  Morton,  12  Wall.  (U.  S.)  150. 

The  reasons  for  the  rule  laid  down  bv  the  court  in  the 
case  of  Bullock  v.  Battenhausen  should  not  govern  here;  in 
that  case  the  grantee  of  the  mortgagor  paid  a  valuable  con- 
sideration for  the  land,  while  in  the  case  at  bar  Wilhelmina 
Giese  was  the  recipient,  by  gift,  of  whatever  title  Johann 
Giese  had  in  -the  premises,  and  the  judgment  of  Bergman 
could  not  attach  to  defeat  the  mortgag-e  of  Bogda,  as  it 
could  become  a  lien  only  upon  whatever  interest  Wilhel- 
mina Giese  had  in  the  premises  after  the  payment  of  the 
debts  of  Johann  Giese,  properly  proven  against  his  estate. 

The  rule  upon  which  the  case  of  Bullock  v.  Battenhausen 
seems  to  have  been  decided  is,  that  where  one  of  two  inno- 
cent persons  must  suffer  loss,  he  who  could  have  prevented 
that  loss  should  sustain  it;  what  possible  loss  could  Bergman 
have  suffered  by  reason  of  the  omission  to  state  the 
amount  of  the  indebtedness  in  the  mortgage  from  Johann 
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Giese  and  wife  to  Bogda  ?  None  whatever.  If  Bergman 
had  given  credit  to  Wilhelmina  Giese  upon  the  express  state- 
ment that  she  owned  the  property  in  question,  or  if  there 
was  any  evidence  in  the  record  to  show  that  Bergman  relied 
upon  her  ownership  of  the  property  in  question,  the  situa- 
tion might  have  been  different;  but  there  is  no  contention 
that  the  credit  was  given  to  her  upon  the  faith  of  the  mort- 
gaged property,  nor  is  there  anything  to  indicate  that  Berg- 
man suJBfered  any  loss  whatever  on  account  of  this  omission 
in  the  mortgage,  as  there  is  nothing  in  the  record  to  show 
that  Bergman  knew  of  the  existence  of  this  property  before 
it  was  brought  to  his  attention  by  the  filing  of  the  bill  in 
this  case.  He  was  not  a  purchaser  for  value;  he  parted  with 
nothing  upon  the  faith  of  the  mortgaged  property;  Wilhel- 
mina Giese  made  no  representations  to  him  with  regard  to 
the  ownership  of  the  property;  she  made  no  conveyance  to 
him  of  her  interest  in  it,  and  therefore  the  authorities  cited 
by  plaintiffs  in  error  upon  the  other  points  presented  by  the 
record  do  not  apply,  and  we  respectfully  submit  that  tlie 
decree  of  the  Superior  Court  should  be  affirmed. 

f 

Mr.  Justice  Waterman.  Julj^  24,  1884:,  Johann  Giese, 
being  the  owner  of  certain  real  property  in  Cook  County, 
made  a  mortgage  of  the  same  to  one  Ferdinand  Bogda. 
Minna  Giese,  the  wife  of  Johann,  joined  in  this  mortgage. 
Ferdinand  Bogda  then  held  the  joint  note,  dated  July  24, 
1884,  of  Johann  and  Minna  Giese,  for  the  payment  to  his. 
order  of  $700  on  or  before  three  years  after  date,  with  in- 
terest at  six  per  cent  per  annum. 

The  mortgage  described  this  note  in  all  respects  save  that 
it  failed  to  state  for  what  amount  the  note  was  given;  it 
was  therefore  impossible  to  tell  from  the  mortgage  what 
sum  it  was  given  to  secure. 

The  mortgage  was  dulj'-  recorded  upon  the  day  of  its  date, 
but  under  the  authority  of  Battenhausen  v.  Bullock,  11  111. 
App.  665,  and  Bullock  v.  Battenhausen,  108  111.  28,  the 
record  thereof  was  not  notice  to  creditors  and  honafide  pur- 
chasers of  the  amount  of  the  indebtedness  for  which  the 
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promissory  note,  thus  incompletely  described,  was  actually 
given. 

Thereafter  Johann  Giese  died,  and  his  will  was,  on  October 
20,  1886,  admitted  to  probate  in  the  Probate  Court  of  Cook 
County. 

The  first  clause  of  his  will  is :  "  Firsts  I  direct  that  all 
my  just  debts,  funeral  expenses  and  ex{>enses  of  administra- 
tion upon  my  estate  shall  be  paid  by  my  executrix  herein- 
after named,  out  of  my  estate."  , 

The  second  clause  reads :     ''&con/l^  I  give,  devise  and  be-  j 

queath  unto  my  beloved  wife,  Wilhelmina  Giese,  all  the  rest,  1 

residue  and  remainder  of  my  estate,  real  and  personal  and 
mixed,  of  whatsoever  name  and  nature,  *  *  *  to  and 
for  the  sole,  proper  use,  benefit  and  behoof  of  my  said  wife 
and  to  her  heirs  and  assigns  forever." 

By  the  third  clause  the  testator  appointed  his  wife,  TVil- 
helmina,  the  executrix  of  his  will,  and  directed  that  no  bonds 
or  surety  be  required  of  her  for  the  faithful  performance  of 
lier  duties  as  such  executrix. 

February  27,  1888,  Jacob  E.  Bergman  obtained  in  the 
Superior  Court  of  Cook  County  a  money  decree  against 
Wilhelmina  Giese  for  the  sum  of  '^Wd^  besides  $37.15 
costs. 

November  16,  1888,  Ferdinand  Bogda  filed  in  the  said 
Superior  Court  his  bill  for  the  foreclosure  of  the  aforesaid 
mortgage,  making  Wilhelmina  Giese  and  Minna  Giese,  execu- 
trix, defendants;  to  this  bill  Jacob  Bergman  was,  by  amend- 
ment, made  a  party  defendant.  June  18,  1889,  Bergman 
filed  his  cross-bill,  setting  up  the  will  of  Johann  Giese,  the 
money  decree  against  Wilhelmina  Giese,  the  issuance  of 
execution  thereon,  and  claimed  that  thereby  his  decree  be- 
came a  lien  upon  the  property  mortgaged  as  aforesaid,  having 
priority  over  said  mortgage,  because  of  the  failure  of  the 
mortgage  to  specify  the  amount  of  indebtedness  which  it 
was  intended  to  secure.  Therefore  he  prayed  that  the  mort- 
gage might  be  held  void  as  to  him. 

Ferdinand  Bogda  filed  a  special  demurrer  to  this  cross- 
bill, and  the  same    was  sustained,   whereupon    Bergman 
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elected  to  stand  by  his  cross-bill  and  the  same  was  dismissed 
at  his  cost.  Thereafter  Bergman  filed  an  answer  to  the 
original  bill,  in  which  he  set  up  by  way  of  defense,  the  mat- 
ters contained  in  the  cross-bill  which  had  been  dismissed. 
Exceptions  filed  to  this  answer  were  sustained,  and  the  bill 
havinor  been  answered  bv  Wilhelmina  Giese,  knowm  and 
served  as  Minna  Giese,  executrix,  the  cause  was  referred  to  a 
master  to  take  proofs  and  report. 

Before  the  master,  Bergman  testified  that  at  the  time  his 
decree  against  Wilhelmina  Giese  was  obtained,  he  had 
neither  knowledge  nor  information  of  the  making  of  the  said 
mortgage;  he  also  introduced  in  evidence  a  copy  of  the  will 
of  Johann  Giese.  Upon  a  report  favorable  to  the  com- 
plainant, the  court  entered  a  decree  finding  the  equities  of 
the  cause  with  the  complainant,  and  ordered  that  in  default 
of  th^  payment  of  the  amount  found  due  upon  the  said 
note,  the  premises  be  sold.  To  reverse  this  decree  this  writ 
of  error  is  prosecuted. 

In  this  State  a  creditor  who  has  by  virtue  of  judgment 
and  execution  obtained  a  lien  upon  premises,  occupies  the 
same  position  with  respect  to  prior  unrecorded  conveyances 
as  does  a  purchaser.  Massey  v.  Wescott,  40  111.  160;  Mar- 
tin V.  Dryden,  1  Gilm.  216;  McFadden  v.  Worthington,  45 
111.  363;  Milmine  v.  Burnham,  76  111.  362;  Col.  Buggy  Co. 
V.  Graves,  108  111.  459;  Munford  v.  Mclntyre,  16  Bradw.  316. 

The  record  of  the  mortgage  was  constructive  notice,  only, 
of  what  appears  upon  its  face.  Bullock  v.  Battenhausen, 
Bupra,  There  being  no  amount  stated  in  the  mortgage,  its 
record  afforded  no  security  as  against  a  judgment  creditor 
of  the  mortgagor. 

Appellant  is  a  creditor,  not  of  Johann  Giese,  the  mortgagor, 
whom  he  alleges  in  his  answer  died  seized  of  the  premises 
in  controversy,  but  of  AVilhelmina  Giese,  the  devisee  under 
the  will  of  Johann  Giese.  Appellant  is  seeking  to  hold, 
not  an  interest  Wilhelmina  Giese,  the  wife  of  Johann,  had 
in  these  premises  when  the  mortgage  was  made,  but  the 
interest  she  acquired  as  devisee  under  the  will  of  Johann 
Giese.    That  she  had  when  she  joined  in  the  mortgage  any 


or 
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interest  other  than  that  possessed  by  her  as  the  wife  of 
Johann,  does  not  appear,  and  ai)pe]lant  charges  that  Johann 
died  seized  in  fee  of  the  premises. 

Appellant,  if  a  purcliaser,  would  be  chargeable  with  notice 
of  whatever  appeared  of  record  in  his  chain  of  title,  there- 
fore, of  the  terms  of  the  will.  School  Trustees  v.  Wright, 
12  111.  432-442. 

Appellant  can  therefore  hold  only  such  interest  in  the 
premises  as  Wilhelmina  Giese  has;  the  recording  act  does 
not  give  to  him  a  title  freed  from  the  burdens  imposed  by 
the  will. 

Turning  now  to  the  title  of  Wilhelmina  Giese,  put  in 
evidence  by  appellant,  we  find  that  the  first,  the  primary 
direction  of  the  will  of  Johann  Giese,  is,  that  all  his  just 
debts,  etc.,  be  paid  by  his  executrix,  "Wilhelmina  Giese,  and 
that  it  is  only  the  " rest,  residue  and  remainder"  of  his 
estate  which  is  given  to  her. 

Whenever  a  testator  directs,  first,  that  his  debts  shall  be 
paid,  such  direction  amounts  to  a  charge  of  the  debts  ujwn 
the  real  estate  in  all  cases  wliere  the  real  estate  is  afterward 
disposed  of  by  the  will.  Pomeroy's  Eq.  Juris.,  Sec.  1247, 
note  1;  Jones  v.  AVilliams,  2S  Eng.  Ch.  E.  150-100;  2  Jar- 
man  on  Wills,  585;  Shallcross  v.  Tinden,  3  Yesey  Jr.,  740; 
Cook  V.  Dawson,  29  Beav.  123;  Lupton  v.  Lupton,  2  Johns. 
Ch.  014-024. 

So  too,  when  an  executor  is  directed  to  pay  debts,  and  real 
estate  is  devised  to  him,  either  personally  or  as  executor, 
the  land  so  devised  is  charged.  Pomeroy's  Eq.  Juris.,  Sec. 
1247,  note  2;  Jarman  on  Wills,  Yol.  2,  500;  In  re  Tonquerey 
V.  Willaume  &  London  R.  R.,  20  Chan.  Div.  405-470;  Hen- 
veil  V.  Whitaker,  3  Russell,  343  (Eng.  Ch.  343);  Graves 
V.  Graves,  8  Sin.  43;  Gross  v.  Kennington,  9  Beav.  150;  In 
re  Bailey,  L.  R.,  12  Ch.  Div.  200-273;  GreevUle  v.  Brown,  7 
House  of  Lords  Ca.  088-704;  Hays  v.  Jjickson,  0  Mass.  148; 
Jane  Gallagher's  Api)eal,  48  Penn.  St.  121;  Lewis  v.  Darling, 
10  How.  (U.  S.)  1-8. 

It  is  diificult  to  see  how  a  devise  of  the  "rest,  residue  and 
remainder "  of  an  estate  can  be  thought  to  be  otherwise 
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than  subject  to  all  that  has  gone  before;  in  other  words,  to 
be  a  mere  residuum. 

The  premises  in  controversy  were  clearly  charged  with 
the  payment  of  the  testator's  debts;  the  charge  thus  imposed 
was  one  which  it  was  the  duty  of  the  executrix  to  remove; 
equitably  she  took  only  what  would  remain  after  the  pay- 
ment of  debts,  etc. 

It  is  true  that  in  this  State  the  real  property  of  the  estates 
of  deceased  persons  is  in  all  cases  secondarily  liable  for  the 
debts  of  the  decedent;  but  our  statutes  do  not  abrogate  the 
common  law  by  which  the  lands  may  be  made  by  virtue  of 
the  provisions  of  a  will,  specifically  or  generally  chargeable 
with  the  payment  of  debts  and  legacies,  nor  do  our  statutes 
remove  the  lien  thus  created  or  exonerate  the  executor  from 
the  discharge  of  the  trust  which  may  be  thus  imposed. 

It  is  insisted  that  appellant  is,  under  the  statute  of  this 
State,  to  be  treated  as  a  iona  ^de  ipnrclmser. 

A  bona  fide  purchaser  from  an  executor  or  devisee  of  lands 
charged  generally,  only,  with  the  payment  of  debts,  is  not 
bound  to  see  to  the  application  of  the  purchase  money.  Jar- 
man  on  Wills,  Vol.  2,  584;  Sugden  on  Vendors  and  Pur- 
chasers, Chap.  18,  p.  656;  Story's  Eq  Juris.,  Sec.  1131. 

Is  the  appellant  to  be  treated  as  a  hona  fide  purchaser  ? 
The  statute  of  this  State  merely  places  judgment  creditors 
and  hona  fide  purchasers  upon  the  same  footing  as  to  the 
effect  of  the  filing  for  record  of  deeds,  mortgages  and  other 
instruments  of  writing  authorized  to  be  recorded ;  it  does 
not  make  a  judgment  creditor  a  hona  fide  purchaser,  or  de- 
clare that  he  shall  be  so  treated.  In  the  matter  of  the 
effect  of  the  act  providing  for  the  recording  of  instruments 
affecting  the  title  to  real  estate,  he  is  classed  along  with 
and  upon  the  same  plane  as  hona  fide  purchasers.  Putting 
aside  the  mortgage,  in  detennining  the  rights  of  the  parties 
under  this  will,  we  are  not  called  upon  to  consider  the 
rights  of  the  parties  under  the  recording  laws  of  this  State. 
Api>ellant  is  neither  a  hona  fide  purchaser  or  a  purchaser  at 
all ;  he  is  merely  a  judgment  creditor  of  Wilhelmina  Giese, 
seeking  to  reach  the  interest  she  took  under  a  wiU,  which 
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interest  is  subject  to  and  charged  with  the  payment  of  the 
debts  of  appellee. 

The  bill  filed  in  this  case,  although  charging  that  the 
mortgage  was  a  first  lien  and  charge  upon  the  premises,  did 
not  in  terras  proceed  upon  the  theory  that  these  lands  were 
charged  by  the  will  with  the  payment  of  this  debt;  it  was 
filed  for  the  foreclosure  of  the  mortgage,  and  was  u})on  its 
face  a  good  bill.  Appellant  in  the  proceedings  before  thv^. 
master,  introduced  all  the  evidence  he  would  have  been  en- 
titled to  give  had  his  answer  not  been  excepted  to ;  a  part 
of  this  evidence  was  the  will  of  Johann  Giese ;  this  brought 
into  the  case,  it  at  once  appeared  that  his  judgment  against 
Wilhelmina  Giese  was  not  a  claim  having  precedence  over 
that  of  appellee. 

The  view  we  have  taken  renders  unnecessary  any  discus- 
sion of  the  claim  that  the  bill  was  defective  for  want  of 
proper  parties. 

The  decree  was  erroneous,  in  that  it  ordered  the  defend- 
ants to  pay  the  amount  thereof.  Appellant  was  under  no 
obligation  to  discharge  the  debt  to  appellee.  It,  however, 
appears  from  the  record  that  the  premises  were  under  the 
decree,  on  March  25,  1890,  sold  to  appellee  for  the  sum  of 
$900.48,  and  that  said  sum  being  paid  over  to  the  master  he 
Avas  enabled  thereby  to  pay  in  full  the  amount  of  the  de- 
cree and  all  costs.  The  error,  therefoi'e,  has  not  in  any  way 
operated  to  the  prejudice  of  appellant,  and  he  has  not  urged 
such  error  as  a  ground  for  reversal  or  called  our  attention 
to  it,  although  it  may  be  said  to  be  included  in  the  assign- 
ment of  errors,  *'that  the  decree  is  contrary  to  the  law 
and  the  evidence." 

Errors  not  argued  may  be  considered  as  abandoned.  W., 
St.  L.  &  P.  Ry.  Co.  V.  McDougal,  113  111.  60. 

The  decree  of  the  Sui)erior  Court  is  affirmed. 

Decree  affirmed. 
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John  Eckert 

V. 

Christian  F,  Collot. 
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Agency—Sale  of  Real  Estate^ Recovery  of  Commissions— License — 
Evidence — Instructio  ns. 

1.  The  fact  that  a  real  estate  agent  had  been  in  business  for  a  number 
of  years  or  was  licensed  at  the  time  of  a  certain  trial,  does  not  raise  the 
presumption  that  he  was  so  licensed  two  years  before. 

2.  In  an  action  brought  by  a  real  estate  agent  for  the  recovery  of 
commissions,  the  declaration  being  in  assumpsit  and  containing  nothing 
but  the  common  counts,  the  plea  of  the  general  issue  entitles  the  defend- 
ant to  introduce  an  ordinance  relating  to  such  agents.  No  special  con- 
tract having  been  declared  on,  it  will  be  time  enough  for  the  defendant 
to  plead  tlie  ordinance  in  his  defense  when  a  special  contract  had  been 
aUeged  against  him  that  brought  the  plaintiif  within  the  purview  of  the 
ordinance. 

3.  An  instruction  should  not  refer  to  such  agent  with  reference  to 
such  license  in  the  present  tense,  the  question  in  such  cases  being  as  to 
whether  the  licenses  had  been  issued  at  the  time  the  parties  dealt. 

4.  An  unlicensed  real  estate  agent  doing  business  in  Chicago,  can  not 
recover  commissions. 

[Opinion  filed  November  15,  1802.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  George  H.  Kettelle,  Judge,  presiding. 

Messrs.  John  S.  Cook  and  H.  T.  Helm,  for  appellant. 

Mr.  Arnold  Tripp,  for  appellee. 


Mr.  Justice  Siiepard.  This  is  an  appeal  from  a  judg- 
ment for  $3,500  for  commissions  in  the  matter  of  the  sale 
of  certain  real  estate. 

Having  come  to  th^  conclusion  that  the  judgment  must 
be  reversed  for  specific  errors  in  law,  which  we  will  point 
out,  we  refrain  from  comments  upon  the  merits  of  tlie  case 
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which  might  tend  to  the  prejudice  of  either  party  upon  an- 
other trial. 

The  decUiration  was  upon  the  common  counts  and  the 
plea  was  the  general  issue. 

It  appears  that  the  appellee,  the  plaintiff  below,  is  a  real 
estate  broker  doing  business  and  having  his  only  office  in 
the  city  of  Chicago ;  that  the  land  in  question  is  situated 
within  that  city,  and  that  all  the  transactions  occurred 
there.  On  the  trial  the  plaintiff  testified  that  he  was  then, 
at  the  time  of  trial,  a  duly  licensed  real  estate  agent,  and 
there  was  no  other  evidence  in  the  case  from  which  it 
might  be  inferred  that  he  was  so  licensed  at  the  time  of  his 
dealings  wuth  the  defendant,  nearly  two  years  before  the 
trial.  The  fact  testified  to  by  him  that  he  had  been  in  the 
real  estate  business  since  1881,  carries  with  it  no  such  nec- 
essary inference. 

On  the  part  of  the  defendant,  an  ordinance  of  the  city  of 
Chicago  relating  to  real  estate  brokers,  i)assed  June  11, 
1883,  was  offered  in  evidence.  To  its  introduction  objection 
was  made,  on  behalf  of  plaintiff,  on  the  ground  that  the 
ordinance  had  not  been  specially  pleaded,  and  the  court 
sustained  the  objection. 

The  declaration  being  in  assumpsit  and  containing  noth- 
ing but  the  common  counts,  the  plea  of  the  general  issue 
was  all  that  was  necessary  to  entitle  the  defendant  to  offer 
the  ordinance  in  evidence.  No  special  contract  was  declared 
on.  It  would  have  been  time  enough  for  the  defendant  to 
have  pleaded  the  ordinance  in  his  defense  when  a  sj)ecial 
contract  had  been  alleged  against  him  that  brought  the 
plaintiff  within  the  purview  of  the  ordinance.  Durant  v. 
Rogers,  71  111.  121;  see  also  Garland  v.  Feeney,  1  111. 
App.  108. 

That  ordinance  has  been  held  to  be  valid,  and  appellee 
could  not  recover  commissions  for  the  purported  sale  of  ap- 
])3llant's  land,  unless,  at  the  time  he  made  such  sale,  he  was 
a  licensed  broker  under  it.  Hustis  v.  fickands,  27  111.  App. 
270;  Braun  v.  City  of  Chicago,  110  111.  180. 

The  introduction  in  evidence  of  the  ordinance  would  have 
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thrown  upon  the  plaintiff  the  burden  of  proving  compliance 
with  it  as  a  necessary  precedent  to  his  right  of  recovery. 
"With  the  ordinance  in  evidence,  the  legal  incomj^etency  of 
the  plaintiff  to  have  made  the  contract  in  controversy  would 
have  been  established,  in  the  absence  of  proof  on  his  part 
that  he  had  avoided  its  prohibition  by  having  been  a  duly 
licensed  bi*oker  at  the  time  of  the  transaction. 

It  was  error  to  exclude  the  ordinance. 

The  court  gave  the  jury  on-  behalf  of  plaintiff,  the  fol- 
lowing instructions : 

"  If  the  jury  believe  from  the  evidence  the  plaintiff  is  a 
licensed  real  estate  dealer  in  the  city  of  Chicago,  doing  busi- 
ness in  said  city,  and  defendant  placed  with  plaintiff  prop- 
erty for  sale,  and  agreed  to  pay  plaintiff  a  certain  commis- 
sion therefor,  and  if  you  further  believe  from  the  evidence 
plaintiff  did  find  a  purchaser  for  defendant's  property,  who 
was  ready,  willing  and  able  to  purchase  same,  and  there- 
upon defendant  refused  to  sell,  the  plaintiff  is  entitled  to 
recover." 

"  If  jury  believe  from  evidence  the  plaintiff  is  a  licensed 
real  estate  agent  and  defendant  placed  with  the  plaintiff 
certain  property  for  sale  and  agreed  with  plaintiff  to  pay  a 
certain  commission  if  plaintiff  found  a  purchaser  for  de- 
fendant's property,  and  if  you  believe  plaintiff  did  find  such 
purchaser  who  was  ready,  willing  and  able  to  take  the  prop- 
erty, and  defendant  refused  thereupon  to  sell  the  same,  then 
it  makes  no  difference  whether  sale  was  carried  out  or  not, 
and  your  verdict  must  be  for  the  plaintiff." 

It  was  erroneous  to  instruct  the  jury,  as  was  done,  that 
if  they  believed  from  the  evidence  that  ^'  the  plaintiff  is  a 
licensed  real  estate  agent,"  or  dealer,  etc. 

The  instructions  should  have  referred  to  the  time  of  the 
transaction,  and  not  to  the  present  time  of  the  trial. 

The  instructions  are  also  in  other  respects  especially  faulty, 
in  that  they  ignore  all  reference  to  the  terras  upon  -which 
the  sale  was  authorized,  and  a  compliance  with  them. 

The  gist  of  the  controversy  between  the  parties,  is  the 
tenns  upon  which  defendant  consented  that  plaintiff  might 
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sell  his  property;  and  to  omit  all  reference  to  the  terms,  and 
their  being  complied  with,  was  to  deprive  defendant  of  the 
benefit  of  the  only  defense  he  was  making. 

We  do  not  think  that  the  fourth  instruction  given  in  be- 
half of  the  defendant  cured  the  defects  and  omissions  re- 
ferred to  in  plaintiff's  instructions.  The  question  as  to  amount 
of  commissions  was  not  the  only  question  for  the  jury  to 
determine. 

We  do  not  regard  the  refusal  to  give  defendant's  fifth  in- 
struction as  error. 

For  the  reasons  given  the  judgment  will  be  reversed  and 
the  cause  remanded. 

lieverscd  and  remanded. 


Frank  A.  Henshaw  et  al. 

V. 

FREDERICK  R.  Wilson. 

Agency— Sale  of  Real  Estate. 

In  an  action  brought  to  recover  money  alleged  to  have  been  received 
by  defendants  as  agents  for  plaintiff  for  the  sale  of  real  estate,  tills  court 
holds,  in  view  of  the  giving  of  certain  erroneous  instructioiiii  in  his  be- 
half, that  the  judgment  in  liis  favor  can  not  stand. 

[Opinion  filed  November  14, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  TuKODoiiE  Ekenta^'o,  Judge,  presiding. 

Messrs.  C.  C.  BoNNEY  and  Kerr  &  Barr,  for  appellants. 

» 

Messrs.  Thornton  &  Chancellor,  for  apjxillee. 

Mr.  Justice  Gary.     The  appellee  was  plaintiff  below, 
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suing  the  appellants  for  money  which  he  alleged  they  had 
received  as  his  agents  for  the  sale  of  real  estate.  It  is 
agreed  by  the  parties  that  though  there  is  a  special  count 
in  the  declaration,  yet  in  effect  the  action  is  for  money  had 
and  received. 

.  It  is  not  clear  upon  the  evidence  that  more  than  $750 
came  to  the  hands  of  the  appellants,  nor  that  a  sale  which 
they  did  make  for  $11,000  was  not  for  a  purchaser  from 
Wilson  at  $10,000,  and  with  his  assent. 

The  facts  are  that  they  did  for  him  make  a  contract  to 
sell  some  Indiana  lands  for  $10,000,  with  w^hich  contract  he 
was  satisfied.  The  purchaser  deposited  $100,  but  was  un- 
able to  "  come  to  time "  with  the  residue.  The  time  w^as 
extended  several  times  under  circumstances  which  entitle 
the  appellants  to  insist  that  the  appellee  assented. 

At  last  another  purchaser  took  the  place  of  the  first  in 
the  contract  with  Wilson,  paying,  however,  besides  what 
the  contract  called  for,  $1,000,  which  appellants  and  the 
first  purchaser  seem  to  have  divided  between  themselves. 
The  circumstances  entitle  the  appellants  to  insist  that  this 
transaction  was  also  with  the  assent  of  Wilson;  $250  which 
the  appellants  had  as  commissions  from  Wilson,  and  this 
$1,000,  of  which  it  is  not  clear  that  the  appellants  ever  saw 
more  than  $500,  make  up  the  verdict  he  has  obtained,  upon, 
among  others,  this  instruction: 

"  The  court  instructs  you  that  the  principal  is  bound  hj 
the  acts  of  his  agent,  so  long  as  the  agent  acts  within  the 
scope  of  his  authority,  and  because  of  the  power  thus  given 
an  agent,  the  law  imposes  upon  the  agent  perfect  fairness, 
honesty  and  fidelity  in  the  business  of  his  principal;  and  if 
you  find,  from  the  evidence  in  this  case,  that  the  defend- 
ants, or  either  of  them,  as  the  agents  of  Mr.  AVilson,  de- 
ceived him,  and  induced  him  to  accept  $10,000  for  his  farm, 
when,  at  the  same  time,  he  could  secure  for  him  $11,000 
therefor  (if  you  believe,  from  the  evidence,  that  ^  such  was 
the  case),  then  the  court  instructs  you  that  the  defendants 
did  not  act  with  such  honesty,  fairness  and  fidelity  as  the 
law  required. 

"  And  if  you  further  believe  from  the  evidence  that  said 
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defendants  did  actually  sell  said  farm  for  $11,000,  but  ac- 
counted to  said  Wilson  for  only  $10,000,  the  court  instructs 
you  that  the  plaintiff  is  entitled  to  recover  from  the  defend- 
ants the  said  §1,000,  the  difference  between  said  $10,000  and 
said  $11,000. 

*' And  if  you  find  from  the  evidence  that  said  Place  and 
Henshaw,  the  defendants,  were  the  agents  of  the  plaintiff, 
and  sold  his  farm  for  §11,000,  but  reported  that  they  re- 
ceived only  $10,000,  and-  induced  the  plaintiff  to  accept 
$10,000,  then  said  defendants  did  not  act  honestly  and  fairly 
and  with  fidelity  to  the  plaintiff,  and  they  were  not  entitled 
to  compensation  for  their  services;  and  if  you  find  from  the 
evidence  that  the  plaintiff,  Wilson,  did  pay  to  the  defendants 
§250  or  any  other  sum  as  commission  for  making  such  sale, 
then  the  plaintiff  is  entitled  to  recover  back  said  sum  so 
paid  in  addition  to  the  said  sum  of  $1,000." 

There  are  so  many  objections  to  this  instruction  that  all 
of  them  must  be  passed  by,  eixcept  that  contained  in  the 
mid<ile  paragraph.  Xotwithstanding  the  word  "  further," 
the  effect  of  the  instruction  is  that  even  if  the  first  contract 
was  still  in  force  and  the  second  purchaser  bought  from  the 
first,  with  the  knowledge  and  assent  of  Wilson,  yet  he 
should  recover  as  money  had  and  received  to  his  use  $1,000, 
whether  appellants  ever  received  it  or  not.  The  word  "  de- 
ceived," in  the  first  paragraph  is  too  vague  in  its  application 
to  qualify  the  second  paragraph. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Michael  Kortas 

V. 

Kentucky  Liquor  Company. 

Appeal  and  Error, 

An  appeal  prayed  and  allowed  at  one  term,  from  a  judgment 
entered  at  a  previous  term,  does  not  bring  up  the  judgment  for  review 
b}'  this  court. 
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[Opinion  filed  November  15,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodoee  Brentano,  Judge,  presiding. 

Messrs.  Blum  &  Blum,  for  appellant. 
No  appearance  for  appellee. 

Mr.  Justice  Shepard.  On  July  11,  1892,  this  suit,  which 
was  an  appeal  from  a  judgment  rendered  by  a  justice  of  the 
])eace,  was  reached  for  trial  on  the  short  cause  calendar  in 
the  Superior  Court,  and  the  appeal  dismissed  for  want  of 
prosecution,  and  three  dollars  statutory  damages  awarded, 
and  judgment. 

At  the  next  term,  and  on  August  10th,  a  motion  was 
filed  to  vacate  the  order  of  dismissal  and  judgment,  which 
motion  was  overruled,  and  appeal  prayed  and  allowed  to 
this  court.  AVe  can  have  nothing  to  do  with  the  merits  on 
this  record. 

An  appeal  prayed  and  allowed  at  the  August  term,  from 
a  judgment  entered  at  a  previous  term,  does  not  bring  up 
the  judgment  for  review  by  this  court.  The  judgment 
before  the  justice  of  the  peace  was  for  S2().95. 

It  is  contended  that  among  other  errors,  with  which  we 
can  not  concern  ourselves,  awarding  three  dollars  for  statu- 
tory damages,  on  dismissing  the  appeal,  was  thirty  cents  in 
excess  of  the  ten  per  cent  allowable  as  damages  under  the 
section  of  the  statute  applicable  to  such  cases.  That  ques- 
tion is  not  before  this  court  on  this  appeal  for  the  reason 
stated.  A  writ  of  error  might  present  the  question,  and  it 
would  then  be  for  us  to  say  whether  the  maxim  de  minimi h 
non  curat  lex,  should  be  applied  to  the  controversy.  The 
judgment  of  the  Superior  Court,  in  overruling  the  motion 
made  at  the  August  term  to  vacate  the  judgment  rendered 
at  the  Julv  term,  will  be  affirmed. 

Judgment  affivTued. 
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Whitfield  N.  Alley 

V. 

James  McCabe, 

Bills  of  Exceptions — Death  of  Judge — Appeal  and  Error — Replevin. 

1.  If  parties  take  time  in  which  to  present  bills  of  exceptions,  they 
take  the  risks  of  evente,  sucli  as  the  death  of  the  trial  judge.  , 

2.  If  the  damages  in  excess  of  the  jurisdiction,  of  the  justice*  before 
whom  is  broupflit  an  action  of  replevin,  accrue  pending  an  appeal  from 
the  judgment  rendered  therein,  the  court  appealed  to  may  give  judgment 
therefor. 

[Opinion  filed  November  15,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
George  Driggs,  Judge,  presiding. 

Messrs.  Ean^dall  W.  Burns  and  Rich  &  Stone,  for  ap- 
pellant. 

Messi*s.  Winston  &  Meagher,  for  appellee. 

Mr.  Justice  Gary.  On  the  lOth  day  of  May,  1889,  the 
aj)pelhint  sued  out,  before  a  justice  of  the  peace,  a  writ  of 
replevin  against  the  ap]>ellee  for,  as  the  affidavit  described 
"  One  bay  mare,  about  ten  years  old,  blind  in  left  eye,  white 
spot  on  off  hind  foot,"  of  the  value  of  fifty  dollars.  On  the 
day  for  a  trial  the  appellant  did  not  appear,  and  judgment  was 
rendered  in  favor  of  the  appellee  for  a  return  of  the  proiv 
erty.  That  was  May  2S,  1889.  Appellant  appealed  to  the 
Circuit  Court  and  there  on  the  20th  day  of  January,  1892, 
a  verdict  of  a  jury  was  in  favor  of  the  appellee,  and  assess- 
ing his  damages  at  $485.  March  7,  1892,  judgment  was 
entered  on  the  verdict,  from  which  this  a])peal  is  prosecuted. 

There  is  not,  and  never  can  be,  any  bill  of  exceptions.  The 
case  was  tried  before  the  late  Judge  George  Driggs,  and  the 
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time  for  filing  a  bill  of  exceptions  had  not  expired  when  he. 
died. 

The  court  does  not  stand  toward  parties  litigant  in  the 
relation  of  a  special  providence,  to  temper  the  wind  to  the 
shorn  lamb,  but  as  a  reviewer  of  records,  to  detemiine  that 
they  do,  or  do  not,  show  prejudicial  error.  Excelsior  Elec- 
tric Co.  V.  Chicago  Waifs',  etc..  School,  41  111.  App.  111. 

If  parties  take  time  in  wliich  to  present  bills  of  exceptions, 
they  take  the  risk  of  events.  Otherwise  the  time  granted 
for  the  convenience  of  one  party,  would  be  to  the  possible 
prejudice  of  the  other. 

However  improbable  it  may  be  that  the  damages  for  the 
use  of  the  mare  from  the  time  she  was  taken  from  the  aj)- 
pellee,  until  the  verdict,  could  have  been  so  large  as  the  jury 
awarded,  yet  we  can  not  know  judicially  that  either  by  her 
service  or  her  increase  such  .use  was  not  so  valuable. 

If  the  damages  in  excess  of  the  jurisdiction  of  the  justice 
accrued  pending  the  appeal,  the  Circuit  Court  could  give 
judgment  for  them.  The  principle  of  Rednerv.  Davern,41 
111.  App.  245,  and  of  the  many  cases  there  collected,  applies. 

The  judgment  must  be  presumed  to  be  right  unless  the 
record  shows  it  to  be  wrong. 


The  judgment  is  affirmed. 


Judgiixent  affirmed. 


Henry  W.  Werkmeister  and  Montagu^:  W.  Clark 

V. 

Eugene  Beaumont. 

Judgments  and  Decrees — Confessions— Jurisdiction, 
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1 .  It  is  only  from  an  order  overruling  a  motion  to  vacate  the  judg- 
ment entered,  that  a  writ  of  error  wiU  lie.  It  wiU  not  lie  directly  from  a 
judgment  rendered  by  confession. 

2.  Whether  a  court  has  jurisdiction  of  the  subject-matter  of  a  given 
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conti'oversy ,  is  a  question  for  it  to  determine  upon  what  is  before  it,  and 
a  mistake  in  so  determining  is  notliing  more  than  error. 

[Opinion  filed  November  15,  1892.] 

In  errok  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baiver,  Judge,  presiding. 

Messrs.  C.  Porter  Johnson,  Consider  II.  Willett  and 
Roy  O.  West,  for  plaintiffs  in  error. 

Mr.  M.  R.  Harris,  for  defendant  in  error. 

Mr.  Justice  Shepard.  This  writ  of  error  is  prosecuted  to 
reverse  a  judgment  entered  by  confession  under  a  power 
expressed  in  a  written  lease  of  certain  premises  situated  in 
the  city  of  Chicago,  between  the  parties  to  this  suit,  for 
rent  claimed  thereunder.  Whether  this  case  is  distinguish- 
able from  that  of  Little  v.  Dyer,  138  111.  272,  because,  as  is 
contended,  of  anything  in  the  subject-matter  upon  which 
the  power  is  to  be  exercised,  we  .will  not  inquire. 

The  Circuit  Court  had  jurisdiction  of  the  persons  of 
plaintiffs  in  error,  who  were  the  defendants  below,  by  reason 
of  their  appearance  by  attorney  duly  warranted  thereunto. 
Whetlier  the  court  had  jurisdiction  of  the  subject-matter 
was  a  question  for  it  to  determine  upon  what  was  before  it, 
and  a  mistake  in  so  determining  that 'question  is  nothing 
more  than  error.  If  there  was  enough  before  the  court  to 
require  it  to  pass  judicially  upon  the  question  of  jurisdiction 
it  would  make  no  difference  that  a  wrong  decision  was  come 
to.  It  was  enough  that  the  court  was  called  upon  to  make 
a  detennination  upon  the  question.  Landt  v.  Ililts,  19  Barb. 
2S3;  Blair  v.  Sennott,  35  111.  Ai)p.  368. 

The  warrant  of  attornev  in  the  lease  authorized  the  attor- 
ney  "  to  waive  all  errors  and  all  right  to  appeal  from  said 
judgment,"  and  this  was  done  in  the  cognovit.  It  therefore 
became  necessarv  for  the  defendants  to  have  made  a  motion 
to  vacate  the  judgment  entered.     It  is  only  from  an  order 
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overruling  such  a  motion  that  a  writ  of  error  will  lie.  It 
^vill  not  lie  directly  from  the  judgment  itself  rendered  by 
confession.  Lake  v.  Cook,  15  111.  353;  Frear  v.  Commercial 
Bank,  73  lU.  473;  Hall  v.  Hamilton,  74  111.  437;  Little  v. 
Dyer,  35  111.  App.  87. 

No  such  motion  was  made  in.  the  court  rendering  the 
judgment.     The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


Travellers  Preferred  Accidei^^t  Association 

V. 

James  Newell  Kelsey. 

Accident  Insurance — Conditions  in  Policy — Breach. 

1.  The  rule  that  "  the  words  of  an  instrument  shall  be  taken  most 
strongly  against  the  party  employing  them ''  is  constantly  applied  against 
insurers. 

2.  An  "Agriculture  Sup't"  does  not  change  his  occupation  in  view 
of  a  clause  in  an  accident  insurance  policy,  providing  that  no  recovery 
may  be  had  in  case  of  injury  received  in  a  more  hazardous  employment 
engaged  in  without  notice,  by  acting  temporarily  as  superintendent  of 
police  at  a  state  fair. 

[Opinion  filed  November  16,  1892.] 

Appeal  from  Circuit  Court  of  Cook  County;   the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Mr.  Loms  Shisslek,  for  appellant. 

Mr.  W.  A.  FosTEB,  for  appellee. 

Mb.  Justice  Gary.     The  appellee  was  insured  by  the 
appellant  against  accident.    The  whole  case  depends  upon 
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the  construction  of  two  clauses  in  the  application  made  by 
the  appellee  for  the  policy.     They  are: 

"6.  Occupation,  agriculture  sup't,  not  working  ma- 
chinery. The  duties  recjuired  of  me  in  that  occupation  are 
supervision  of  farm. 

9.  Are  you  aware  that  you  will  not  be  entitled  to  in- 
demnity for  injuries  sustained  in  any  employment  more 
hazardous  than  that  under  which  you  are  insured,  unless  a 
notification  of  said  change  is  sent  to  the  secretary  in  writ- 
ing ?    Yes. 

(Signed)        James  Newell  Kelsey." 

The  case  was  tried  by  the  court  without  a  jury,  and  the 
facts  which  the  evidence  tended  to  prove  and  justified  the 
court  to  find  are,  that  clause  6  was  true  when  signecl;  that 
in  Michigan  there  is  an  annual  State  Fair,  which,  including 
the  work  of  preparation  and  closing  up,  lasts  about  four  or 
five  days  each  year;  that  for  several  years  the  appellee  had 
been  one  of  the  assistant  marshals  at  the  fair,  without  other 
compensation  than  the  payment  of  his  expenses;  that  in 
1889,  when  he  was  injured,  he  was  in  name  "  superintend- 
ent of  police,''  wearing  a  badge  and  bearing  that  title,  and 
having  his  oflice  at  a  building  on  the  fair  grounds  called 
'^police  headquarters,'  but  having  no  authority  derived 
from  the  State;  that  a  "  Wild  West  Show  Cowboy,"  who 
exhibited  by  shooting  glass  balls  with  bird  shot,  had  by 
accident  or  carelessness  shot  some  people,  was  arrested  and 
brought  before  the  city  marshal  at  "  police  headquarters; " 
that  nearly  half  an  hour  afterward  the  appellee  came  in; 
that  in  showing  how  that  happened  the  "  lunatic,"  as  the 
court  below  called  him,  by  another  accident  or  more  care- 
lessness, shot  the  appellee  in  the  leg,  and  as  a  result  ampu- 
tation followed. 

Kow  the  question  is,  whether  the  appellee  was  engaged 
in  an  "  employment "  Avhen  he  was  injured,  other  than  such 
as  is  specified  in  clause  6. 

The  rule  that  "  the  words  of  an  instrument  shall  be  taken 
most  strongly  against  the  party  employing  them  "  (Broom 
Leg.  Max.  59-1),  is  constantly  applied  against  insurers.     11 
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Am.  &  Eng.  Encyc.  of  Law,  286;  Union  Mut.  Ace.  Ass'n  v. 
Frohard,  33  111.  App.  178;  Ilealey  v.  Mat.  Ace.  Ass'n,  133 
111.  556.  ! 

The  synonyms  of  "  employment "  given  by  Webster  are, 
"  work;  business;  occupation;  vocation;  calling;  office;  serv- 
ice; commission;  trade;  profession."  The  wcr.l  is  suscep- 
tible of  being  used  and  generally  is  used,  in  a  sense  w^hich  i 
would  exclude  an  application  of  it  to  this  temporary  attend- 
ance at  a  State  Fair  in  any  capacity.  The  occupation  and 
vocation  of  the  appellee  remained  unchanged. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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V.  I  55    1891 

W.  F.  McLaughlin. 

Corporations — Sees.  4  and  18,  Chap,  32,  R.  S, — Statutes — Insolvency. 

1.  As  a  condition  precedent  to  the  right  of  a  corporation  to  proceed  to 
business,  the  certificate  of  the  Secretary  of  §tate  required  by  Sec.  4,  Cliap. 
32,  R.  S.,  should  be  filed  in  the  office  of  the  recorder  of  the  county  where 
its  principal  office  is  located,  in  order  that  persons  dealing  with  the  cor- 
poration should  have  an  easy  and  pubUc  inspection  of  its  basis  of  organ- 
ization. 

2.  The  discontinuing  of  proceedings  in  the  County  Court  and  remit- 
ting aU  parties  to  their  rights  as  of  the  date  of  an  assignment,  leaves  a 
person  who  had  filed  his  claim  with  the  assignee  of  an  insolvent  cor- 
poration where  he  stood  at  such  date,  and  he  is  at  liberty  to  proceed 
under  Sec.  18,  Chap.  32,  R.  S.,  instead  of  against  it,  the  facts  justifying 
such  action. 

3.  The  statute  in  question  is  not  a  penal  one  and  subject  to  the  strict 
rules  governing  the  construction  of  penal  statutes. 

4.  When  a  statute  creates  a  liability,  the  remedy  is  invariably  at  law, 
unless  it  provides  for  proceedings  in  equity. 

[Opinion  filed  November  15,  1892.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 
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Messrs.  Doolittle,  Palmer  &  Tolmax,  for  plaintiffs  in 
error. 

Mr.  John  Maynakd  Harlan,  for  defendant  in  error. 

Mr.  Justice  Shepard.  The  pleadings  upon  which  the 
judgment  below  was  rendered  call  for  a  determination  as  to 
the  necessity  of  filing  in  the  county  recorder's  office,  for 
record,  the  certificate  of  the  Secretary  of  State  required  by 
Sec.  4  of  Chap.  32,  R.  S.,  Illinois,  entitled  "  Corporations," 
as  a  condition  precedent  to  assuming  corporate  powers  by 
directors  without  rendering  themselves  liable  for  the  debts 
of  the  corporation  under  the  provisions  of  Sec.  18  of  the 
same  act,  and  for  a  construction  of  that  section. 

Sec.  18  is  as  follows: 

"  If  any  person  or  persons  being,  or  pretending  to  be,  an 
officer  or  agent,  or  board  of  directors,  of  any  stock  cor]>ord- 
tion,  or  preten^lcd  stock  corporation,  shall  assume  to  exer- 
cise corporate  powers,  or  use  the  name  of  any  such  corpora- 
tion, or  pretended  corporation,  without  complying  with  the 
provisions  of  this  act,  before  all  stock  named  in  the  articles 
of  incorporation  shall  be  subscribed  in  good  faith,  then  they 
shall  be  jointly  and  severally  liable  for  all  debts  and  liabili- 
ties made  by  them,  and  contracted  in  the  name  of  such  cor- 
poration, or  pretended  corporation." 

The  first  count  in  the  declaration  charges  that  "Said 
defendants  (plaintiffs  in  error)  pretending  to  be  directors 
and  officers  of  a  pretended  corporation  by  the  name  of  Q. 
W.  Loverin  Company,  did  assume  to  use  cori)orat6  powers 
and  to  use  the  name  of  said  pretended  corporation  without 
having  theretofore  complied  with  an  act  of  the  State  of  Illi- 
nois, *  *  *  that  is  to  sav:  said  defendants  did  not  file 
or  cause  to  be  filed,  and  there  had  not  been  filed  prior  to  or 
at  said  time,  to  wit,  the  16th  day  of  October,  1889,  in  the 
recorder's  office  of  Cook  County,  in  which  county  was  the 
principal  office  of  said  pretended  corporation,  a  certificate 
from  the  Secretary  of  State  of  the  State  of  Illinois,  of  the 
complete  organization  of  said  corporation;  and  so  assuming 
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and  pretending,  as  aforesaid,  said  defendants  did  purchase 
from  said  plaintiff  on  the  alleged  behalf  of  said  pretended 
corjioration,  divers  goods,  wares  and  merchandise,  *  *  * 
which  said  goods,  wares  and  merchandise,  were  by  said 
plaintiff  *  *  *  at  the  recpest  of  said  defendants,  deliv- 
ered to  them  as  and  so  pretending  to  be  directors,  officers 
and  agents  of  said  pretended  corporation;  whereby  and  by 
force  of  the  statute  in  such  case  made  and  provided,  said 
defendants  became  and  were  jointly  and  severally  liable  to 
pay  the  plaintiff,"  etc.  - 

After  a  demurrer  to  said  count  had  been  overruled,  the 
defendants  took  leave  to  plead,  and  filed  three  special  pleas 
thereto.  Except  as  to  the  third  plea,  which  will  be  dis- 
cussed later  on,  it  is  only  necessary  to  state  that  the  pleas 
fairly  presented  the  issue  as  to  the  necessity  of  filing,  with 
the  county  recorder,  the  certificate  of  the  Secretary  of  State, 
in  order  to  relieve  the  defendant  directors  from  statutory 
liabilitv  under  Sec.  18. 

Sec.  4  of  the  Corporation  Act  is  as  follows : 

*'  The  commissioners  shall  make  a  full  report  of  their  pro- 
ceedings, including  therein  a  copy  of  the  notice  prqvided  for 
in  the  foregoing  section,  a  copy  of  the  subscription  list,  and 
the  names  of  the  directors  or  managers  elected  and  their 
respective  terras  of  office,  which  report  shall  be  sworn  to  by 
at  least  a  majority  of  the  commissioners,  and  shall  be  filed 
in  the  office  of  the  Secretary  of  State, 

The  Secixitary  of  State  shall  thereupon  issue  a  certificate 
of  the  complete  organization  of  the  corporation,  making  a 
part  thereof  a  copy  of  all  papers  filed  in  his  office  in  and 
about  the  organization  of  the  corporation,  and  duly  au- 
thenicated  under  his  hand  and  seal  of  State,  and  the  same 
shall  be  recorded  in  a  book  for  that  purpose,  in  the  office  of 
the  recorder  of  deeds  of  the  county  where  the  principal 
office  of  such  company  is  located.  Upon  the  recording  of 
the  said  copy  tlie  coi'poration  shall  be  deemed  fully  organ- 
ized, and  may  proceed  to  business. 

Unless  such  company  shall  be  organized  and  shall  pro- 
ceed to  business  as  provided  in  this  act,  within  two  years 
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after  the  date  of  such  license,  then  such  license  shall  be 
deemed  revoked,  and  all'  proceedings  thereunder  void." 

In  an  opinion  by  the  learned  justice  then  presiding  in 
this  court,  it  was  said  in  Cresswell  V.  Oberly,  17  111.  App. 
281 :  "  It  seems  clear  that  the  act  of  recording  the  cer- 
tificate is  the  necessary  and  finixl  act  which  gives  to  the 
organization  its  corporate  life  and*  endows  it  with  its  fran- 
chises and  faculties.  Until  this  is  done  there  is  in  fact  no 
corj)oi'ation  in  esse  capable  of  doing  business  or  contracting 
liabilities."  Also  in  Kicker  v.  Larkin,  27  111.  App.  G25,  it 
was  said :  "  It  would  seem  clear,  without  reference  to  any 
judicial  construction  of  the  above  section  of  the  stiitute, 
that  the  organization  of  the  company  could  not  be  complete 
without  the  filing  of  the  copy  as  required.  The  grant  '  to 
proceed  to  business '  is  plainly  made  to  depend  on  such  re- 
cording. The  prohibition  to  proceed  to  business  need  not 
be  in  express  words.  The  corporation  depends  for  its  pow- 
ers upon  the  provisions  of  the  statute,  either  express  or  im- 
plied, and  none  is  granted  without  the  recoixl." 

Our  Supreme  Court  in  commenting  upon  a  similar  pro- 
vision in  Sec.  10,  Chap.  73,  R.  S.  111.,  relating  to  the  incorpo- 
ration, etc.,  of  fire  insurance  companies,  said :  "  It  thus 
conclusively  appears  that  until  after  the  auditor  of  public 
accounts  shall  have  delivered  to  the  comj)any  the  certified 
copy  of  the  charter  and  certificates,  and  the  company  shall 
have  filed  them  in  the  office  of  the  proper  county  clerk, 
there  is  no  authority  whatever  for  the  company  to  com- 
mence business  and  issue  policies,  and  any  attempt  on  its 
part  to  do  so  before,  is  in  direct  violation  of  the  statute;  for 
a  provision  that  certain  things  shall  be  done  to  constitute  a 
license  or  authority,  is  equivalent  to  an  express  prohibition 
against  the  license  or  authority,  unless  those  things  shall  be 
done."    Diversey  v.  Smith,  103  111.  378. 

And  again:  "Until  organized  as  authorized  by  the 
charter  there  is  not  a  corporation,  nor  does  it  possess  fran- 
chises or  faculties  for  it  or  others  to  exercise,  until  it  acquires 
a  complete  existence."  Gent  v.  M.  &  M.  Ins.  Co.,  107  111. 
652. 
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It  would  thus  seem  that  the  very  plain  language  of  the 
statute,  and  the  obvious  intention  of  the  legislature,  that, 
as  a  condition  precedent  to  the  grant  to  the  corporation  to 
proceed  to  business,  the  certificate  should  be  filed  in  the 
office  of  the  recorder  of  the  county  where  its  principal  office 
is  located,  in  order  that  persons  dealing  with  the  corpora- 
tion should  have  an  easy  and  public  inspection  of  its  basis 
of  organization,  has  been  so  often  stated  by  the  courts  of 
this  State  as  to  leave  it  no  longer  an  open  question. 

And  we  do  not  regard  any  expressions  in  Bushnell  v. 
Consolidated  Ice  Machine  Co.,  27  N.  E.  Rep.  596,  as  indicat- 
ing otherwise. 

As  already  stated,  the  grant  to  proceed  to  business  after 
the  recording  of  the  certificate,  is  equivalent  to  an  express 
prohibition  against  proceeding  to  business  before  that  act 
is  done.  And  in  order  to  compel  obedience  to  the  require- 
ments of  the  statute.  Sec.  18  follows,  with  its  imposed 
liabilities  upon  directors  who  shall  neglect  them.  Tliose 
liabilities  consist  of  all  the  debts  and  lial)ilities  which  they, 
as  directors,  have  made,  or  contracted  for,  in  the  name  of 
the  corporation.  If  liable  at  all,  they  are  so  solely  on  ac- 
count of  the  debt  or  responsibility  of  the  corporation,  or 
pretended  corporation,  made  and  contracted  for  by  them  as 
its  directors.  The  fact  that  the  corporation  might  not  be 
able,  as  a  de  facto  corporation,  to  deny  its  responsibility  for 
the  debt,  does  not  relieve  the  directors.  This  brings  us  to 
consider  Sec.  18,  under  which,  if  at  all,  the  plaintiffs  in 
error  ar^  liable. 

That  section,  as  it  stands,  w^ithout  transposition,  adding 
to  or  subtracting  words  from  it,  is  difficult  of  comprehen- 
sion. For  the  first  time  in  the  act  the  words  "  good  faith  " 
are  employed  in  connection  with  the  subscription  to  the 
capital  stock,  and  they  seem  to  imply  an  added  duty  upon 
the  directors  beyond  anything  required  by  the  previous 
sections  relating  to  the  organization  of  the  corporation, 
before  it  may  proceed  to  business.  Whether,  however,  that 
may  be  truly  so  or  not,  is  not  necessarily  a  subject  of  deter-' 
mination  in  this  case. 
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Literally  read,  the  section  is  as  if  the  legislature  had  said 
to  the  directors,  "  you  shall  be  liable  if  you  assume  to  exer- 
cise the  corporate  powers  of  the  corporation,  or  use  its 
name,  without  complying  Avith  the  provisions  of  the  act 
before  all  its  stock  shall  have  been  subscribed  in  good  faith." 

Many  stops  in  the  organization  of  a  corporation,  includ- 
ing all  tho-;e  prescribed  by  Sees.  3  and  4  of  the  act,  which 
must  occur  subsequent  to  the  subscription  to  tlie  capital 
stock  required  by  Sec.  2,  necessarily  follow  the  subscription 
to  the  caj)ital  stock,  and  therefore  the  legislature  could  not 
have  intended  that  a  compliance  with  those  provisions 
should  precede  the  stock  subscription. 

It  can  not  be  supposed  that  the  legislature  had  in  con- 
templation two  kinds  of  subscription  to  the  capital  stock — 
(me  formal,  and  with  a  view  to  cheat,  upon  which  the 
certificate  of  complete  organization  might  issue,  and  the 
company  proceed  to  do  business,  and  another  in  good 
faith,  before  the  directors  might  act  in  safetj"  to  themselves. 

Without  rejecting  as  surplusage  one  or  the  other  of  the 
clauses,  "  without  complying  with  the  provisions  of  this 
act,"  or  "before  all  stock  named  in  the  articles  of  in- 
corporation shall  be  subscribed  in  good  faith,"  the  section 
is  comparatively  meaningless,  for  the  reasons  we  have  seen, 
unless  something  be  added  to  the  section. 

The  legislative  intent  shcmld  be  preserved  if  it  can  be 
gathered  from  the  entire  act. 

The  object  of  the  act  was  of  a  two-fold  character :  to 
facilitate  the  organization  of  corporations  under  a^general 
law  apjilicable  to  all  alike,  and  to  throw  about  their  organi- 
zation and  conduct  all  practical  siife-guards  for  the  protec- 
tion of  persons  dealing  with  them. 

Tliis  latter  consideration  was  what  was  uppermost  in  the 
leirislative  mind  in  the  enactment  of  Sec.  18. 

It  had  two  pur])oses  in  view  :  one  to  secure  fulfillment  of 
all  the  requirements  to  a  complete  organization,  and  the 
means  of  knowing  by  those  who  should  deal  with  the  cor- 
])oration  that  those  re(piirements  had  been  kept,  and  the 
other,  the  good  faith  character  of  the  subscriptions  to  the 
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capital  of  the  company  which  afforded  its  basis  of  credit. 
It  was  like  saying  to  the  directors, "  you  shall  see  that  the  law 
has  been  complied  with  in  organizing  the  company  whose 
affairs  you  are  to  direct,  and  you  shall  not  put  its  corporate 
powers  into  action  knowing  that  its  capital  is  bogus  and  fic- 
titious, without  rendering  yourselves  liable." 

Both  of  these  objects  are  obviously  within  the  spirit  of  the 
act,  and  neither  of  them  should  be  arbitrarily  eliminated  by 
judicial  construction.  Both  can  be  preserved  by  simply 
adding  the  word  "or"  to  the  section,  and  making  it  read, 
as  it  was  doubtkss  intended  it  should  read,  "without  com- 
plying with  the  provisions  of  this  act,  or  before  all  stock 
named  in  the  articles  of  incorporation  shall  be  subscribed  in 
good  faith."  The  language  of  the  Supreme  Court  in  con- 
struing Sec.  16  of  the  same  act,  is  applicable  in  construing 
Sec.  18,  in  that  the  statute  is  not  a  penal  one  and  sub- 
ject to  the  strict  rules  governing  the  construction  of  penal 
statutes.     Wolverton  v.  Taylor,  132  111.  197. 

There  is  no  question  in  the  case  but  that  the  provision 
requiring  the  recording  in  the  I'ecorder's  office  of  the  cer- 
tificate was  not  complied  with,  and  what  we  have  said  dis- 
poses of  the  issue  raised  by  the  first  and  second  pleas  of  the 
defendants  to  the  first  count  of  the  declaration. 

The  third  plea  urges  that  the  plaintiff  was  estopped 
because  he  filed  his  claim,  upon  w^hich  the  suit  was  brought, 
Avith  the  assignee  of  the  Q.  W.  Loverin  Company.  To  this 
plea  a  replication  was  filed,  that  plaintiff  never  received  from 
the  assignee,  or  from  any  other  source,  any  portion  of  said 
claim,  and  that  after  filing  his  claim  with  the  assignee,  judg- 
ment was  entered  by  the  County  Court  discontinuing  all  pro- 
ceedings in  the  matter  of  said  assignment,  and  remitting  all 
parties  to  their  rights  as  of  the  date  of  the  assignment.  A 
demurrer  was  interposed  to  this  replication,  and  was  over- 
ruled, and  defendants  elected  to  abide  by  their  demurrer. 
The  action  of  the  court  in  overruling  the  demurrer  was,  we 
think,  entirely  correct. 

"While  it  is  a  case  of  first  impression  in  this  court,  we 
think  the  discontinuing  of  proceedings  in  the  County  Court 


1 


3S0  Appellate  Courts  of  Illinois. 

Vol.  46.]  Loverin  v.  McLaughlin. 

left  the  parties  just  where  they  stood  at  the  date  of  the 
assignment,  and  that  thereafter  plaintiff  was  at  liberty  to 
elect  to  proceed  against  the  defendants  in  this  suit,  instead 
of  against  the  corporation. 

The  mere  filing  of  the  claim  with  the  assignee  of  the  cor- 
poration, and  the  dismissal  of  the  assignment  proceedings 
in  the  County  Court,  is  clearly  distinguishable  from  the  case 
of  Creswell  v.  Oberly,  supra^  where  the  corporation  was 
sued  and  judgment  against  it  obtained,  and  the  Louisiana 
case  there  cited,  wherein  judgment  had  been  obtained  and 
execution  issued.  As  was  there  said  by  the  then  presiding 
justice  of  this  court,  "  The  judgment  having  the  effect  of 
an  admission  by  the  plaintiffs  in  the  most  solemn  form,  tliat 
the  claim  for  which  it  was  recovered  was  the  debt  of  a  cor- 
porate body,  and  therefore  a  debt  in  respect  to  which  the 
members  of  the  association  were  exempted  fix)m  liability  as 
partners,  it  should  be  held  to  operate  against  the  plaintiffs 
as  an  estoppel." 

The  considerations  why  an  estoppel  should  oj^erate  in  the 
case  just  quoted  from,  do  not,  in  our  opinion,  extend  to  a 
case  like  this,  where  there  was  a  mere  filing  of  the  claim, 
followed  by  a  discontinuance  of  the  entire  proceedings  with 
the  effect  of  remitting  all  parties  to  their  previous  rights. 
The  "  solemn  form  "  of  admission  resulting  from  the  judg- 
ment of  a  court  upon  the  claim  and  the  parties  to  the  suit, 
is  wholly  lacking  in  tliis  case. 

The  contention  that  the  remedy,  if  any,  is  in  equity  and 
not  at  law,  we  think  is  not  sustainable.  The  statute  imposes 
a  several  as  well  as  a  joint  liability. 

"When  the  statute  creates  a  liabilitv,  the  remedy  is  in- 
variably  at  law,  unless  the  statute  provides  for  proceedings 
in  equity."    Wincock  v.  Tur])in,  96  111.  135. 

"  llail  the  statute  made  the  liability  of  the  shareholders 
joint  and  not  individual  and  several,  then  it  would  be  but 
fair  to  suppose  that  equity  should  be  the  proj^er  form." 
Ibid. 

Holding  as  we  do,  that,  upon  the  record  of  this  case,  the 
plaintiffs  in  error  are  liable  under  Sec.  18  of  the.  act  entitled 
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"  Corporations,"  it  becomes  unnecessary  to  discuss  their  lia- 
bility as  partners,  as  declared  upon  in  the  substituted  second 
count  of  the  declaration. 

For  the  reasons  given,  the  judgment  of  the  Circuit  Court 
should  be  affirmed,  and  it  is  so  ordered. 

Judgment  affirmed. 


46    381 
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L.  Wolff  Manufacturing  Company    .  ^^^   ^ 

46    381 
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David  J.  Wilson,  by  Next  Friend,  etc. 

Master  and  Servant — Negligence  of  Servant — Liability  of  Master — 
Imminent  Peril— Contributory  Negligence— Special  Findings, 

1.  One  sued  for  damages,  the  result  of  his  negligence,  can  not  protect 
himself  by  showing  that  the  negligence  of  some  other  person  contributed 
in  an  equal  or  greater  degree  to  the  injury. 

2.  Where  two  persons  are  negligent,  and  the  accident  would  not  have 
occurred  but  for  the  negligence  of  both,  the  person  injured  may  proceed 
against  either. 

3.  There  is  no  such  thing  as  ordinary  care  when  a  person  is  suddenly 
and  unexpectedly  exposed  to  imminent  peril  of  sudden  death,  and  action 
on  his  part  must  be  with  all  the  speed  he  is  capable  of.  If  such  person 
misjudges  and  fails  to  do  that  which  was  best  and  is  thereby  injured, 
such  misjudged  action  upon  his  part  will  not  be  considered  negligence.     * 

4.  Ordinary  care  is  that  degree  of  care  which  it  is  to  be  presumed  an 
ordinarily  careful  and  prudent  person  would  exercise  in  the  same  rela- 
tions, and  under  the  same  circumstances. 

5.  It  is  too  late  to  raise  the  question  as  to  whether  a  juror  when  being 
examined  did  or  did  not  state  that  he  was  acquainted  with  one  of  tjie 
parties  to  a  given  suit,  upon  appeal;  an  attorney  is  entitled  to  a  clear  and 
distinct  reply  to  such  question  at  the  time  the  same  is  asked. 

6.  Questions  which  the  jury  may  be  called  upon  to  specially  answer 
should  be  restricted  to  those  ultimate  facts  upon  which  the  rights  of  the 
parties  directly  depend. 

[Opinion  filed  November  17,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Feank  Baker,  Judge,  presiding. 
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The  ap]:)ellee  in  this  case  was  injured  by  the  falling  of  an 
iron  post  standing  upon  the  sidewalk  in  Chicago;  this  post 
was  painted  and  used  as  a  barber  sign,  and  presented  the 
appearance  of  wood;  it  was  not  properly  braced  or  fastened 
to  the  w^alk.  The  evidence  shows  that  the  post  was  eight- 
een inches  in  diameter  at  the  bottom,  ten  to  twelve  feet 
high  and  weiglied  from  500  to  800  pounds.  This  post  was 
hit  by  the  truck  of  defendant  company,  which  w^as  being 
backed  around  in  the  usual  way  to  unload  some  goods. 
The  outer  edge  of  the  post  was  within  and  about  five  inches 
from  the  outer  edge  of  the  sidewalk.  The  post  not  being 
properly  fastened,  fell  over  to  the  walk  and  struck  plaintiff, 
injuring  his  leg. 

Messrs.  Walker  &  Eddy,  for  appellant. 

Mr.  F.  M.  Williams,  for  appellee. 

Mr.  Justice  Watkrman.  It  is  not  claimed  by  appellant 
that  the  falling  of  the  post  was  caused  by  any  mere  jar;  it 
is  admitted  that  the  body  of  appellant's  wagon  projecting 
over  the  sidewalk  struck  the  post  and  made  it  fall;  but  it  is 
insisted  that  the  servant  of  appellant  in  charge  of  its  wagon 
was  using  all  due  care  and  caution,  and  that  there  is  no  evi- 
dence showing  any  want  of  care  upon  his  part.  If  from  the 
evidence  we  could  draw  the  same  conclusion  as  does  the 
learned  counsel  for  appellant,  we  should  come  to  the  same 
result.  Wo  agree  with  him  in  nearly  all  that  he  says  as  to  the 
law  governing  this  case,  and  certainly  with  his  insistence 
that  there  must  be  in  the  record  of  this  case  some  evidence 
of  negligence  upon  the  part  of  appellant,  or  the  judgment 
can  not  be  sustained. 

We  are  also  in  accord  v^dth  appellant  in  the  opinion  that 
the  evidence  discloses  a  high  degree  of  negligence  upon  the 
part  of  the  barber  who  placed  the  pole  in  so  insecure  and 
unsafe  a  position,  greater,  perhaps,  than  was  that  of  the 
servant  of  appellant;  and  it  may  be  that  aj)pellee  might,  as  is 
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urged,  have  brought  suit  and  recovered  judgment  against 
the  barber.  The  evidence,  however,  is,  that  notwitlistand- 
ing  the  negligence  of  the  barber,  appellee  would  not  have 
been  injured  but  for  the  additional  negligence  of  appellant. 

One  sued  for  damages,  the  result  of  his  negligence,  can 
not  protect  himself  by  showing  that  the  negligence  of  some 
other  person  contributed  in  an  equal  or  greater  degree  to 
the  injury. 

It  is  quite  likely  that  appellee  elected  to  bring  suit  against 
appellant  instead  of  the  barber,  because  appellant  is  a 
'wealthy  corporation  and  the  barber  is  not  thought  to  be 
rich,  but  such  election  is  one  of  the  most  commonly  exer- 
cised and  most  indisputable  of  rights. 

It  seems  to  us  clear  that  the  servant  of  appellant  was 
guilty  of  negligence  in  swinging  his  team  about  and  back- 
ing up  so  that  the  body  of  his  wagon  projected  over  the 
sidewalk.  The  sidewalk  is  not  made  for  the  use  of  wagons. 
It  is  set  apart  for  pedestrians.  If  the  body  of  a  wagon  may 
be  properly  projected  over  a  sidewalk  the  distance  of  five 
inches,  we  are  unable  to  determine  where  the  line  shall  be 
drawn  at  which  such  projection  ceases  to  be  due  care  and 
becomes  negligence.  If,  instead  of  striking  this  post,  the 
wagon  had  struck  appellee  and  broken  his  leg,  as  he  was 
walking  upon  this  sidewalk,  could  he  not  have  recovered 
damages  from  ai)pellant  ?  If  a  portion  of  the  sidewalk  may 
be  occupied  by  a  wagon  body,  what  i)ortion  is  subject  to 
such  use  ? 

In  the  case  of  Dunham  Towing  &  "Wrecking  Co.  v. 
Daudelin,  41  111.  App.  175,  the  right  of  a  schooner  moving 
along  a  strip  of  the  Chicago  river  to  project  a  boom  over 
the  dock  line,  and  the  responsibility  of  its  owners  for  an  in- 
jury thus  occasioned,  was  considered.  We  there  said: 
"  When  the  jib  boom  of  the  vessel  projected  over  the  dock 
line  and  struck  the  elevator,  it  was  in  a  position  w^here  it 
had  no  right  to  be,  and  where  appellant  in  endeavoring  to 
move  the  schooner  out,  had  no  right  to  place  it." 

So  here  we  say,  when  the  body  of  appellant's  wagon  pro- 
jecting over  the  sidewalk  struck  this  post,  it  was  in  a  posi- 
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tion  where  it  ought  not  to  have  been,  and  where  appellant 
had  no  right  to  ])lace  it. 

Counsel  say  that  there  is  not  a  "  scintilla  of  evidence  that 
the  wagon  struck  with  great  force  and  violence  the  bar- 
ber's post."  It  appears  that  appellant's  servant  was  driv- 
ing a  pair  of  horses,  and  used  them  to  back  a  wagon  having 
on  it  a  load  Avhich  he  estimates  at  fifteen  hundred  pounds; 
that  in  twisting  around,  his  wagon  struck  t^his  post,  and  it 
was  thus  knocked  over.  All  this  w^as  shown  by  appellant. 
The  expression  ''  great  force  and  violence  "  is  not  a  definite 
one;  the  description  of  the  stroke  given  by  appellant's 
driver  would  indicate  a  good  deal  of  force,  something  more 
than  the  "  mere  brush  "  of  which  counsel  speaks. 

Appellant,  by  its  counsel,  requested  the  court  to  submit 
to  the  jury  the  following  special  findings  of  fact : 

"  First.  Do  you  find  from  the  evidence  that  the  pole 
was  not  properly  and  securely  fastened  to  the  walk,  and 
that  the  accident  was  the  natural  and  probable  consequence 
of  the  negligence  of  the  owner  of  the  pole,  and  not  the 
result  of  any  negligence  on  the  part  of  the  driver? 

Second.  Do  you  find  that  the  driver,  in  managing  his 
truck  and  horses,  and  in  backing  around,  exercised  the  care 
of  an  ordinarily  prudent  man,  under  the  circumstances  ? 

Third.  Do  you  find  from  the  evidence  that  the  plaintiflF, 
when  the  pole  was  falling,  and  before  it  reached  him,  held 
up  his  hands,  either  to  catch  it,  or  for  any  other  purpose, 
and  that  by  the  exercise  of  ordinary  care  he  could  have 
stepped  to.  one  side  or  remained  at  one  side,  and  so  avoided 
being  injured?" 

The  refusal  of  the  court  to  submit  the  first  and  third  of 
these  is  said  to  have  been  error. 

As  to  the  first,  appellee  had  nothing  to  do  with  the  plac- 
ing of  the  pole  where  it  was,  or  with  fastening  it  to  the 
walk;  he  was  in  no  way  responsible  for  the  condition  in 
which  the  pole  was;  why,  then,  should  the  jury  be  called 
upon  to  render  a  verdict  upon  the  conduct  of  some  one  not 
a  party  to  the  suit  ? 

Counsel  for  appellant  say  that  the  third  asked  the  jury  to 
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find  whether  the  plaintiflF,  under  the  circumstances,  exer- 
cised ordinary  care. 

If  this  be  so,  then  it  should  have  stated  the  circumstances 
under  which,  if  at  all,  the  plaintiff,  when  the  pole  was  fall- 
ing, held  up  his  hands  to  catch  it.  If  the  plaintiff  did  hold 
u])  his  hands  to  catch  the  pole,  and  his  so  doing  was  mate- 
rial, then  the  fact,  testified  to  by  appellant's  driver,  that 
"  he  called  to  the  boys  to  catch  the  post,"  would  also  be 
material.  The  mere  finding  of  the  jury  under  such  circum- 
stances, that  the  plaintiff  held  up  his  hands  to  catch  the 
post,  would  not  be  dedsive. 

In  C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132,  the 
Supreme  Court  say:  "  Questions  which  the  jury  may  be 
called  upon  to  sjx^cially  answer,  should  be  restricted  to  those 
ultimate  facts  upon  which  the  rights  of  the  parties  directly 
depend."  See  also  same  case  in  27  111.  App.  438^  and  C.  <fe 
N.  W.  Ry.  Co.  v.  Bouck,  33  111.  App.  123. 

But  is  the  question  of  whether  the  plaintiff,  under  the 
circumstances,  exercised  ordinary  care,  involved  in  this  ques- 
tion ?  That  is  to  say,  was  the  plaintiff,  when  the  pole  was 
falling  and  before  it  reached  him,  bound  to  exercise  ordi- 
nary care  ? 

Negligence,  the  Supreme  Court  of  this  State  say,  citing 
approvingly  the  definition  of  Aldei*son,  B.,  in  Blyth  v.  Bur- 
mingham  Works  Co.,  11  Exch.  784,  *'  is  the  omission  to  do 
something  which  a  reasonable  man,  guided  upon  those  ordi- 
nary considerations  which  do  ordinarily  regulate  the  con- 
duct of  human  affairs  would  do,  or  doing  something  which 
a  prudent  and  reasonable  man  would  not  do."  C.  B.  &  Q. 
R.  R.  Co.  V.  Johnson,  103  111.  512. 

Slight  negligence  is  consistent  with  the  exercise  of 
ordinary  care.  Ordinarv  care  mav  then  well  be  defined  to 
be  that  degree  of  care  which  it  is  to  be  presumed  an  ordi- 
narily careful  and  prudent  person  would  exercise  in  the 
same  relation  and  under  the  same  circumstances.  16  Am. 
&  Eng.  Encyc.  of  Law,  402. 

So,  in  this  case,  the  question  whether,  when  the  plaintiff 
saw  the  post  falling,  he  exercised  ordinary  care,  is  whether 
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he,  thus  suddenly  and  unexpectedly  placed  in  a  position  of 
imminent  peril,  did  what  it  is  presumed  an  ordinarily  care- 
ful and  prudent  man  would  have  done  under  the  siime  cir- 
cumstances. 

There  is  no  experience  by  which  such  a  question  can  be 
answered.  Quite  likely,  never  before  were  the  circum- 
stances like  this.  Ordinarily  prudent  men  do  not  usually 
knowingly  place  themselves  in  positions  of  great  peril;  to 
do  so  is  not,  under  ordinary  circumstances,  the  exercise  of 
ordinary  care.  But  there  is  no  rule  and  no  test  of  exi)e- 
rience  to  determine  what  ordinarily  prudent  and  careful  men 
do  when,  as  they  are  standing  upon  the  sidewalk,  they  sud- 
denly and  unexpectedly  perceive  an  iron  post  weighing  six 
or  more  hundred  pounds  falling  upon  them.  With  the  facts 
of  this  accident  before  us,  it  is  impossible  for  a  jury,  a  court, 
or  a  careful  man  to  say  w^hat  would  be  the  most  prudent 
thing  for  the  plaintiff  to  do  the  next  time  he  is  threatened 
in  the  same  way. 

If  the  plaintiff,  knowing  the  dangerous  condition  of  this 
post,  had  voluntarily  placed  himself  where  it  might  fall 
upon  him,  he  might  be  said,  in  so  doing,  not  to  have  exer- 
cised ordinary  care;  but  there  is  no  such  thing  as  ordinary 
care  when  a  person  is  suddenly  and  unexpectedly  exposed 
to  imminent  peril  of  instant  death,  and  action  upon  his  part 
must  be  with  all  the  speed  he  is  capable  of;  the  situation  is 
extraordinary,  unusual,  and  there  is  neither  rule  nor  expe- 
rience for  determining  what  ordinary  care  at  such  a  time  is; 
the  care  taken  in  such  an  emergency  is  never  ordinary;  it  is 
always  unusual  and  exceptional;  the  most  prudent  person 
may,  under  such  circumstances,  do  the  most  unwise  thing, 
and  the  reckless  may  jump  to  the  best  conclusion  and  action. 

It  may  well  be  said  that  a  party  so  suddenly  and  unex- 
pectedly threatened,  obliged  to  act  instantly,  should  do  that 
which  seems  to  him  most  prudent;  but  it  is  well  settled  that 
if  he  misjudges  and  fails  to  do  that  which  was  best  and  is 
thereby  injured,  such  misjudged  action  upon  his  part  will 
not  be  considered  negligence.  C.  &  A.  R.  R.  Co.  v. 
Becker,   76  111.   25;  Dunham  T.   &  W.   Co.   v.  Daudelin, 
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Illinois  Supreme  Court;  Karr  v.  Parks,  40  Cal.  188;  Moore 
V.  Chicago  R.  Co.,  47  la.  688;  Frandsen  v.  Chicago  R.  Co., 
S6  la.  372;  Lowery  v.  Manhattan  R.  Co.,  99  K  Y.  158;  K 
C.  St.  R.  Co.  V.  Louis,  35  III.  App.  477. 

As  to  whether  the  juror  Ohman,  upon  his  voir  dire,  an- 
swered yes  or  no  when  asked  if  he  knew  the  Wolff  Manu- 
facturing Company,  there  were  conflicting  affidavits.  We 
not  only  can  not  say  that  the  court  should  have,  upon  them, 
set  aside  the  verdict,  but  do  say  that  if  the  juror  did  not 
answer  in  so  clear  and  distinct  a  manner  as  that  there  could 
be  no  mistake  as  to  his  declaration,  then  appellant's  counsel 
had  a  right  to  have  such  an  answer,  and  can  not  now  com- 
plain of  what  would  not  have  happened  had  he  insisted 
upon  his  rights. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Charles  S.  Wolsey  and  Charles  H.  Bunker  g  *gi 

V  '46    387 

(»    H6 

Chakles  H.  Neeley, 

Contracts — Reformation  of^Usury, 

1.  An  unambiguous  written  contract  can  not  be  changed  by  parol 
testimony. 

2.  Upon  a  biU  filed  to  reform  a  written  contract,  this  court  holds  that 
the  decree  of  the  trial  court  granting  the  same  was  erroneous  in  that 
the  complainant  did  not  need  such  reformation,  the  contract  as  written 
being  of  the  same  legal  effect  as  the  court  has  made  it,  and  further  be- 
cause the  same  was  read  over  by  the  parties  thereto  before  signing,  and 
therefore  the  complainant  was  not  entitled  to  it. 

3.  Where  a  written  contract  is  not  usurious  on  its  face,  but  may  be  a 
cover  for  usury,  the  real  transaction  may  be  shown  by  extrinsic  evi- 
dence. 

[Opinion  Sled  November  17,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  LoBiN  C.  Collins,  Judge,  presiding. 
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Messrs.'  M.  B.  &  F.  S.  Loomis,  for  appellants. 

The  court  says  in  Goltra  et  al.  v.  Sanasack  et  al.,  53  111. 
•  456  :     "  The  rule  is  inflexible,  that  a  mistake  or  misappre- 

hension of  the  law  is  never  relieved  against  or  corrected  ; 
*  *  *  and  the  rule  applies  equally  in  the  administration 
of  criminal,  common  law  and  equitable  justice.  All  three 
of  the  courts  are  governed  by  this  maxim."  See  also  Paul- 
lissen  v.  Loock,  38  App.  Ct.  510. 

"  Where  a  clause  in  a  deed  was  agreed  upon  by  the  par- 
ties, was  put  into  the  deed  in  terms  as  they  agreed  and 
directed  it  to  be  put  in,  and  was  then  correctly  read  to  and 
approved  by  them,  but  it  did  not  bear  the  construction 
which  one  of  the  parties  put  upon  it,  or  supposed  at  the 
time  that  it  would  bear,  held,  that  the  mistake  was  in  the 
construction  of  the  clause,  which  is  a  mistake  of  law  and 
not  of  fact,  and  affords  no  ground  for  the  reformation  of 
the  deed."  Oswald  v.  Sproehnle,  16  111.  App.  368;  Ilair  v. 
Johnson,  35  App.  Ct.  562. 

The  Supreme  Court  has  upheld  this  doctrine  from  the 
day  it  first  came  into  being  until  now.  In  a  very  late  case 
decided  in  January,  A.  D.  1S91,  it  says:  "A mistake  in  the 
legal  meaning  of  words  used  in  a  deed,  or  other  contract, 
or  in  the  proper  construction  of  the  words  employed,  or  as 
to  the  legal  effect  of  those  words,  where  no  fraud,  undue 
influence  or  imposition  has  been  used,  will  afford  no  equi- 
table ground  for  a  reformation  of  the  instrument,  such  mis- 
take being  one  of  law.  It  is  for  mistakes  of  fact  alone,  that 
contracts  may  be  reformed  in  equity."  Fowler  v.  Black  et 
al.,  136  111.  363. 

In  Calverly  v.  Harper,  40  111.  App.  96,  we  find  the  court 
again  affirming  this  doctrine  in  the  following  words: 

"  It  is  apparent  from  the  evidence  in  this  record  that  if 
any  mistake  was  made,  it  was  a  misapprehension  of  the 
legal  effect  of  the  terms  used;  but  for  this  no  reformation 
of  a  contract  can  be  had."  Citing  Wood  v.  Price,  46  111. 
439. 

The  following  extract  from  an  early  opinion  of  the 
Supreme  Court  of  this  State  seems  almost  to  have  been 
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made  to  fit  this  case,  and  the  rulings,  at  least,  are  on  ques- 
tions right  in  point.     They  explain  themselves : 

"  Where  a  contract  is  reduced  to  writing,  and  deliberately 
read  over  by  the  parties  before  executing  it,  and  there  is  no 
evidence  of  any  fraud,  a  bill  can  not  be  sustained  by  one  of 
the  parties  to  refolTii  the  contract  upon  the  ground  that  he 
understood  its  eflfect  to  be  different  from  its  legal  one.  To 
reform  a  contract,  it  must  be  shown  that  the  true  intention 
of  the  parties  was  different  from  the  contract  as  reduced  to 
writing,  and  that,  by  some  fraud  or  mistake,  the  real  con- 
tract between  the  parties  was  not  truly  reduced  to  writing. 
Proof  of  the  parties'  interpretation  of  the  contract  is  not 
sufficient  to  show  fraud  or  mistake  in  drawing  it  up.  A 
contract  deliberately  made,  read  over,  and  executed  by  the 
parties,  will  not  be  reformed  upon  the  ground  that  the  wit- 
nesses present  understood  its  effect  to  be  different  from  its 
legal  one."    Coffing  v.  Taylor,  16  111.  457. 

In  Oswald  v.  Sproehnle,  supra^  the  court  further  say: 
"The  law  is  well  settled,  that  to  justify  the  reformation 
of  a  Avritten  instrument  upon  that  ground  (mistake),  the 
alleged  mistake  must  be  one  of  fact  and  not  of  law;  sec- 
ondly, such  mistake  must  be  proved  by  clear  and  entirely 
satisfactory  evidence;  a  mere  preponderance  of  evidence  is 
not  sufficient;  thirdly,  the  mistake  must  be  mutual,  and 
common  to  both  parties  to  the  instrument;"  citing  in  sup- 
port of  the  above,  Broadwell  v.  Broadwell,  1  Gilm.  590; 
Beebe  v.  Swartwout,  3  Gilm.  178;  Shafer  v.  Davis,  13  111. 
395;  Sibert  v.  McAvoy,  15  lU.  106;  Shay  v.  Pettes,  35  111. 
360;  Wood  v.  Price,'  46  111.  MO;  Emery  v.  Mohler,  69  111. 
228;  Sawyer  v.  Hovey,  3  Allen,  331;  Andrews  v.  Essex  Ins. 
Co.,  3  Slason,  10;  Stockbridge,  etc.,  v.  Hudson  Eiver  Iron 
Works,  102  Mass.  48;  Nevins  v.  Dunlap,  33  N.  T.  672. 

In  the  Oswald  case,  above  cited,  the  court  lays  down 
three  governing  rules  for  such  cases  as  this,  the  first  of 
which,  in  regard  to  the  mistake  of  law,  etc.,  we  have  suffi- 
ciently discussed.  Let  us  now  turn  our  attention  briefly  to 
the  other  two  rules  and  apply  them  to  the  case  at  bar. 

In  order  to  reform  a  contract  on  the  ground  of  mistake, 
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the  rule  is  well  established  that  the  evidence  of  such  mis- 
take must  not  be  doubtful  in  the  least,  but  on  the  contrary, 
must  be  of  the  strongest  possible  kind,  con\dncing  the  mind 
beyond  any  doubt.  This  honorable  court  is  assuredly  well 
aware  of  the  rule,  and  it  will  be  necessary  to  cite  but  few 
opinions  in  its  support. 

In  Warrick  v.  Smith,  36  111.  App.  619,  the  court  say,  inUr 
alia:  "  In  cases  where  it  is  sought  to  reform  a  written  instru- 
ment upon  the  ground  of  a  mutual  mistake,  it  is  necessary 
that  the  complainant  should  clearly  and  satisfactorily  estab- 
lish the  fact  alleged,  and  relief  will  not  be  granted  where 
the  evidence  is  loose,  equivocal  or  contradictory,  or  it  is  in 
its  texture  open  to  doubt  or  opposing  presumptions."  1 
Story's  Eq.  Jur.,  Sec.  157. 

The  remedy  of  reformation  will  not  be  granted  upon  a 
probability  or  upon  a  mere  preponderance  of  evidence,  but 
only  upon  a  certainty  of  error.     2  Pom.  Eq.  Jur.,  Sec.  859. 

"  The  stringent  rule  thus  laid  down  by  the  text  writers  is 
eminently  a  just  and  necessary  one  and  should  be  fairly 
applied." 

"  The  evidence  of  the  mistake  must  be  clear  and  con\dnc- 
ing,  almost  irrefragible  and  the  strongest  possible."  Sapp 
V.  Phelps,  92  111.  588;  2  Pom.  Eq.  Juris.,  Sec.  81:3;  Story's 
Eq.  Juris.,  Sees.  153-162;  Hamlow  v.  SuUivant,  11  111.  App. 
423;  Hunter  v.  Bilyeu,  30  111.  228;  Peck  v.  Arehart,  95  111. 
113;  Trailor  v.  Hill,  2  Gilra.  364;  McCornack  v.  Sage,  87  111. 
484;  Schwass  v.  Herahey,  125  111.  653;  Ford  v.  Joyce,  78 
K  Y.  618. 

Quoting  from  Schwass  v.  Hershey,  supra^  the  court  say: 
"  The  presumption  is  in  favor  of  the  written  contract,  and 
its  terms  must  control,  unless  it  is  clearly  and  satisfactorily 
established,  not  only  that  the  written  instrument  incorrectly 
states  the  agreement,  but  the  contract  sought  to  be  substi- 
tuted must  be  definitely  and  clearly  shown." 

Messrs.  Gibbons,  Kavanagh  &  O'Donnell,  for  appellee. 

When  a  written  contract  embodies  the  very  words  agreed 

upon  by  the  parties  to  it,  and  those  words  do  not  bear  the 
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legal  construction  which  the  parties  intended,  this  is  an 
error  of  law.  The  distinction  is  aptly  and  clearly  illustrated 
in  the  case  of  Hunt  v.  Kousmaniere's  Administrators,  1 
Peters  (U.  S.),  1.  In  this  case  it  appears  that  Hunt  and 
Eousmaniere  went  to  the  office  to  have  papers .  drawn  to 
secure  Hunt  for  a  loan  that  he  was  making  to  Eousmaniere 
on  a  certain  vessel  owned  bv  the  latter.  A  bill  of  sale  or 
mortgage  was  suggested,  and,  after  some  discussion,  the 
conclusion  was  reached  that  an  irrevocable  power  of  attor- 
ney to  sell  the  vessel  would  be  as  effectual  as  a  mortgage  or 
bill  of  sale,  and  tliat  it  would  save  Hunt  the  trouble  of  tak- 
ing out  papers  at  the  Custom  House,  and  of  giving  bonds, 
as  well  as  to  enable  him  to  escape  liability  for  breaches  of 
law  committed  by  those  who  were  intrusted  with  the  man- 
agement of  the  vessel.  Eousmaniere  died  before  the  power 
was  executed,  and,  as  the  power  of  attorney  did  not  give 
Hunt  any  specific  lien,  as  against  the  creditors  of  the  estate, 
he  filed  a  bill  to  have  the  contract  reformed,  and  a  lien 
created  in  his  favor  the  same  as  if  he  had  taken  a  mortgage 
or  bill  of  sale;  but  the  relief  was  denied  upon  the  sole  ground 
that  the  power  of  attorney  w^as  selected  by  Hunt  instead  of 
the  other  forms  of  security  offered,  and  that  there  was  no 
mistake  in  drafting  the  instrument,  but  the  mistake  w^as  in 
selecting  a  form  of  instrument  the  legal  effect  of  which  was 
diiferent  from  what  the  parties  contemplated.  "  That  the 
general  intention  of  the  parties,"  says  the  court,  "  was  to 
provide  a  security  as  effectual  as  a  mortgage  on  the  vessels 
would  be,  can  admit  of  no  doubt;  and,  if  such  had  been  their 
agreement,  the  insufficiency  of  the  instruments  to  effect 
that  object,  which  were  afterward  prepared,  would  have 
furnished  a  ground  for  the  interposition  of  a  court  of  equity, 
which  the  representatives  of  Eousmaniere  could  not  easily 
have  resisted.  But  the  plaintiff  was  not  satisfied  to  have 
the  kind  of  security  which  he  was  willing  to  receive,  unde- 
termined, having  finally  made  up  his  mind,  by  the  advice  of 
counsel,  not  to  accept  of  a  mortgage,  or  bill  of  sale  in 
nature  of  a  mortgage.  He  thought  it  safest,  therefore,  to 
designate  the  instrument,  and,  having  deliberately  done  so. 
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it  met  the  view  of  botli  parties,  and  was  so  completely  in- 
corporated into  their  agreement,  as  were  the  notes  of  hand 
for  the  sura  intended  to  be  secured.'' 

This  case  so  clearly  illustrates  the  position  we  take  in  the 
Neeley  case,  that  we  may  be  pardoned  for  quoting  it  at 
such  length.  It  is  not  the  number  of  cases  that  carries  con- 
viction, but  the  pertinency  and  ability  of  reasoning  by  which 
decisions  are  reached.  From  the  above  quotation  the  fol- 
lowing deductions  may  be  drawn :  Fii'st,  that  it  was  the 
intention  of  the  parties  to  provide  a  security  as  effectual  as 
a  mortgage;  second,  if  such  were  the  agreement,  the  in- 
sufficiency of  the  instruments  to  effect  that  object,  which 
were  afterward  prepared,  would  have  furnished  a  ground 
for  the  interposition  of  a  court  of  equity,  even  as  against 
the  representatives  of  one  of  the  parties.  But  the  plaintiif , 
not  being  satisfied  to  have  the  kind  of  instrument  undeter- 
mined, and  having  deliberately  selected  an  irrevocable  power 
of  attorney  instead  of  a  mortgage,  which  was  offered,  he  was 
without  remedy  in  equity,  because  there  was  no  question 
but  this  was  the  kind  of  instrument  agreed  upon,  and  there 
was,  tlierefore,  no  mistake  of  fact. 

In  this  same  case  it  is  said  by  the  court : 

"  There  are  certain  principles  of  equity  applicable  to  this 
question,  which,  as  general  principles,  we  hold  to  be  incon- 
trovertible. The  first  is,  that  where  an  instrument  is  drawn 
and  executed,  which  professes,  or  is  intended  to  carry  into 
execution  an  agreement,  whether  in  writing  or  by  pin*ol, 
previously  entered  into,  but  which,  by  mistake  of  tlie  drafts- 
man, either  as  to  fact  or  law,  does  not  fulfill,  or  which  vio- 
lates the  manifest  intention  of  the  parties  to  the  agreement, 
equity  will  correct  the  mistake,  so  as  to  produce  a  conformity 
of  the  instrument  to  the  agreement.  The  reason  is  obvious. 
The  execution  of  agreements  fairly  and  legally  entered  into, 
is  one  of  the  peculiar  branches  of  equity  jurisdiction;  and 
if  the  instrument  which  is  intended  to  execute  the  agree- 
ment be,  from  any  cause,  insufficient  for  that  purj)0se,  the 
agreement  remains  as  much  unexecuted  as  if  one  of  the 
parties  had  refused  altogether  to  comply  with  his  engage- 
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inent;  and  a  court  of  equity  will,  in  the  exercise  of  its 
acknowledged  jurisdiction,  afford  relief  in  the  one  case  as 
well  as  in  the  other,  by  compelling  the  delinquent  party 
fully  to  perform  his  agreement,  according  to  the  terms  of 
it,  and  to  the  manifest  intention  of  the  parties.  So  if  the 
mistake  exist,  not  in  the  instrument  which  is  intended  to 
give  effect  to  the  agreement,  but  in  the  agreement  itself, 
and  is  clearly  proved  to  have  been  the  result  of  ignorance 
of  some  material  fact,  a  court  of  equity  will,  in  general, 
grant  relief,  according  to  the  nature  of  the  particular  case 
in  which  it  is  sought." 

This  decision  so  fully  fortifies  our  contention  that  the 
error  sought  to  be  corrected  is  a  mistake  of  fact,  that  it  may 
be  deemed  superfluous  to  controvert  the  statement  made  by 
the  learned  counsel  to  the  efifect  that  a  court  of  equity  will 
never  lend  its  aid  to  relieve  against  a  mistake  of  law.  That 
such  seems  to  be  the  rule  stated  by  many  courts,  need  not 
be  questioned,  but  there  are  many  exceptions  to  that  rule, 
and  the  rule  itself,  if  it  ever  did  exist,  or  was  ever  enforced 
to  the  extent  stated  in  some  of  the  cases  and  by  text  writers, 
seems  to  have  been  modified  and  its  severity  relaxed  .by 
recent  decisions.  In  this  respect,  as  in  all  others,  it  is  the 
aim  of  courts  of  equity  to  compel  men  to  do  that  which 
they  intended  should  be  done,  when  it  would  be  contrary  to 
good  conscience  to  permit  them  to  evade  it. 

Mr.  Justice  Gary.  The  appellee  filed  a  bill  to  reform  a 
contract  in  these  words : 

"  Contract  and  agreement  entered  into  this  14th  day  of 
April,  A.  D.  1887,  between  C.  H.  Bunker  and  C.  S.  Wolsey, 
parties  of  the  first  part,  and  C.  H.  Neeley,  party  of  the 
second  part,  all  of  the  City  of  Chicago,  County  of  Cook  and 
State  of  Illinois. 

"  Whereas,  the  parties  of  the  first  part  have  this  day  sold 
and  delivered  to  the  party  of  the  second  part  a  certain  sixty- 
five  (05)  shares  of  stock  of  the  Abbott  Buggy  Co.,  a  corpo- 
ration doing  business  in  the  City  of  Chicago  and  State  of 
Illinois,  par  value  of  said  stock  being  one  hundred  (100)  dol- 
lars each  share. 
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"  Now  witnesseth,  for  and  in  consideration  of  one  dollar 
in  hand  paid,  the  receipt  wliereof  is  hereby  acknowledged, 
and  such  purchase  of  said  stock  bj?^  said  C.  II.  Neeley,  the 
said  C.  H.  Bunker  and  C.  S.  Wolsey,  ])arties  of  the  first  part, 
together  or  individually,  agree  to  pay  said  C.  II.  Neeley 
fifteen  per  cent  interest  per  annum,  on  the  sum  of  sixty -five 
hundred  dollars  ($G,500),  said  interest  to  commence  from 
the  first  day  of  November,  A.  D.  1887,  and  payable  annually, 
said  afi^reemcnt  to  continue  for  three  vears. 

"  It  is  undei*stood  and  agreed  by  all  the  parties  to  this  con- 
tract that  any  and  all  dividends  that  may  be  dechired  during 
the  three  years  above  stated  bv  the  Abbott  Buoffrv  Co.  on 
said  stock  purchased  by  said  C.  PI.  Keeley,  shall  go  to  said 
C.  II.  Bunker  and  C.  S.  Wolsey,  parties  of  the  first  ])art. 

"  It  is  further  agreed  and  understood  by  all  the  parties  to 
this  contract,  namely,  C.*H.  Bunker  and  C.  S.  Wolsey,  par- 
ties of  the  first  part,  and  C.  II.  Neeley  of  the  second  part, 
that  at  the  expiration  of  said  term,  namely,  three  (3)  years 
from  November  first,  A.  D.  1887,  the  said  C.  II.  Neeley 
shall  resign  this  agreement,  and  shall  retain  the  said  sixty- 
five  (65)  shares  of  stock,  if  he  so  elect;  or  the  said  C.  H. 
Bunker  and  C.  S.  Wolsey,  parties  of  the  first  part,  agree  to 
purchase  the  said  sixty-five  ((55)  shares  of  stock  at  par  value 
of  one  hundred  (100)  dollars  per  share,  if  the  said  C.  II, 
Neeley  shall  so  elect." 

He  asked  for  the  relief  which  the  court  gave  him  by  a 
decree,  which  substituted  for  the  second  paragra])h  of  the 
contract  these  words : 

"  Now  witnesseth,  for  and  in  consideration  of  one  dollar 
in  hand  paid,  the  receipt  w^hereof  is  hereby  acknowledged, 
and  such  purchase  of  said  stock  by  said  C  II.  Neeley,  the 
said  C.  II.  Bunker  and  C.  S.  Wolsey,  parties  of  the  first  part, 
together  or  individually,  agree  to  guarantee  and  pay  to  said 
C.  II.  Neeley  a  sum  equal  to  fifteen  per  cent  })er  annum  as 
a  dividend  on  the  par  value  on  said  sixty-five  shares  of  stock, 
in  lieu  of  any  and  all  dividends  to  be  declared  or  to  accrue 
on  said  stock,  said  payments  to  commence  from  the  fii-st  day 
of  November,  A.  D.  1887,  and  payable  annually,  said  agree- 
jxient  to  continue  for  three  vears." 
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There  are  two  reasons  why  that  decree  is  erroneous. 
First,  the  appellee  did  not  need  it;  and  second,  if  he  did, 
he  was  not  entitled  to  it. 

As  to  the  first  reason :  The  contract  as  written  is  the 
same  in  legal  effect  as  the  court  has  made  it.  In  either 
form,  the  appellants,  for  the  dividends,  which  might  be  any 
per  cent,  agree  to  pay  to  the  appellee  fifteen  per  cent.  And 
in  either  form,  this  may  be  a  cover  for  usury,  but  it  is  not 
usury  on  the  face  of  the  paper.  The  real  transaction  may 
be  shown  by  extrinsic  evidence.  Earll  v.  Mitchell,  22  111. 
530;  McGill  y.  Ware,  4  Scam.  21;  Davis  v.  Eider,  53  111.  416. 

As  to  the  second  reason :  The  contract  was  prepared  by 
a  Mr.  Ackers,  read  over  by  both  parties,  and  signed,  with- 
out any  mistake  as  to  the  words  of  it;  nor  was  there  any 
subject-matter  which  had  been  agreed  upon  between  the 
parties  left  out  by  the  writer,  nor  any  inserted  which  had 
not  been  agreed  upon. 

The  whole  mistake,  if  any  there  were,  was  as  to  the 
meaning  of  the  words  used  to  express  the  agreement  of  the 
parties  upon  the  subject  to  which  the  words  relate. 

Public  policy  forbids  any  change  upon  parol  testimony. 
Parties  must  be  at  liberty  to  put  their  engagements  into 
such  form  that  they  shall  not  thereafter  be  subject  to  either 
failing  or  un veracious  memory  of  witnesses.  We  refer  as  to 
the  law  on  the  subject  only  to  Hair  v.  Johnson,  35  111.  A  pp. 
562,  and  Fowler  v.  Black,  136  111.  363.  What  application 
Locke  V.  Towler,  41  111.  App.  G6y  may  have  to  this  case,  we 
do  not  consider. 

The  decree  is  reversed  and  the  cause  remanded  with 
directions  to  the  Circuit  Court  to  dismiss  the  bill. 

Heversed  and  remarided. 
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Victor  L.  Burghoffer 

V. 

Lydia  C.  Burghoffer. 

Separate  Maintenance — Payment  of  Alimony  and  Solicitor's  Fees, 

1.  An  order  to  pay  alimony  in  a  proceeding  for  separate  maintenance 
must  always  be  based  upon  a  showing  of  an  ability  to  pay. 

2.  Where  separate  maintenance  is  awarded,  and  it  appears  that  the 
defendant  is  unable  to  pay  any  tiling  as  alimony,  upon  a  proper  bhowing 
it  may  be  awarded  at  some  subsequent  date. 

[Opinion  filed  November  17, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  II.  Horton,  Judge,  presiding. 

Messrs.  Arthur  B.  Wilson  and  Walpole  Wood,  for  ap- 
pellant. 

No  appearance  for  appellee. 

Mr.  Justice  Waterman.  Appellee  filed  a  bill  asking  for  a 
decree  for  separate  maintenance  by  her  husband,  api>ellant. 
The  court  below  found  that  she  was  entitled  to  a  separate 
maintenance,  and  entered  a  decree  upon  such  finding.  At  the 
same  time  the  cause  was  referred  to  a  master  in  chancery  to 
take  testimony  on  the  question  of  alimony  and  report  ^vith 
his  conclusions. 

On  May  7,  1892,  an  appeal  was  taken  by  defendant  from 
such  decree  to  this  court. 

On  June  27,  1892,  the  master  in  chancery  filed  his  report 
in  said  cause,  with  the  testimony  taken  by  him  on  the  hear- 
ing attached  thereto,  from  which  it  a])peared  that  the  defend- 
ant is  engaged*  in  business  as  a  jeweler  in  a  little  corner, 
not  to  exceed  six  by  seven  feet  in  size,  of  a  drug  store  in 
Chicago,  at  a  rental  of  $5  a  month;  that  the  stock  of  goods 
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in  his  business  is  not  worth  over  $299;  that  ho  is  indebted  • 
on  a  promissory  note  past  due  to  one  Germer,  his  landlord, 
in  the  sum  of  $300;  that  he  owes  $70  to  his  father,  besides 
other  sums  of  money  for  goods;  that  he  is  boarding  with 
his  father,  and  pays  him  board  at  the  rate  of  $3  a  week,  and 
has  other  necessary  expenses;  that  the  net  profits  from  his 
sales  do  not  exceed  $5  a  week,  which  is  not  more  than  suffi- 
cient to  pay  store  rent  and  board.  Said  report  closes  as 
follows : 

"  Said  jewelry  business  is  the  only  business  and  occupa- 
tion and  only  source  of  income  of  the  said  Victor  L.  Burg- 
hoffer. I  therefore  conclude  that  said  Victor  L.  Burghoffer 
is  not  at  present  able  to  pay  any  alimony  whatever.  I 
therefore  respectfully  recommend  that  the  prayer  of  the 
complainant  for  an  order  for  alimony  be  at  present  denied." 

Appellee  filed  objections  to  the  master's  report;  and  on 
July  11,  1892,  the  court  entered  an  order  sustaining  said 
exceptions,  and  ordering  appellant  to  pay  complainant  $2.50 
"  on  or  before  next  Monday,"  from  which  order  an  appeal 
was  allowed  to  this  court. 

On  July  27,  1892,  the  court  entered  an  order  requiring 
appellant  to  pay  appellee  $2.50  on  Monday  of  each  week 
thereafter,  and  to  pay  her  solicitor  $50  on  or  before  Sep- 
tember 15, 1892,  from  which  order  an  appeal  was  taken  and 
perfected  to  this  court. 

In  the  view  of  the  Avriter  of  this  opinion,  the  evidence  was 
insufficient  to  warrant  a  decree  for  separate  maintenance, 
unless  the  fact  that  a  man  takes  his  wife  to  his  father's 
house  to  live  is  to  be  considered  as  a  sufficient  cause.  In 
my  judgment,  the  weight  of  the  evidence  was  iu  favor  of 
appellant  as  to  all  matters  in  dispute. 

The  other  members  of  this  court  do  not  agree  with  me  in 
this  conclusion,  and  the  decree  of  the  Superior  Court  award- 
ing to  ap|)ellee  a  separate  maintenance  is  affirmed. 

The  court,  however,  is  unitedly  of  the  opinion  that  the 
order  requiring  appellant  to  pay  alimony  and  solicitor's  fees 
should  not  have  been  made.  Such  orders  must  always  be 
based  upon  a  showing  of  an  ability  to  pay.    Becker  v. 
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Becker,  15  111.  App.  217;  Umlauf  v.  Umlauf,  22  111.  App. 
580;  Bishop  on  Marriage  and  Divorce,  Vol.  2,  Sec.  494. 

The  undisputed  evidence  as  to  his  present  condition  justi- 
fies the  conclusion  of  the  master  that  appellant  is  unable  to 
pay  anything.  His  stock  in  trade  is  found  not  to  be  worth 
over  $300,  and  he  is  indebted  to  a  larger  amount.  His 
entire  income  does  not  exceed  $5  a  week,  out  of  which  he 
pays  his  father  $3  per  week  for  board.  * 

It  is  not  shown  that  it  is  possible  for  him  to  obey  the 
order  of  the  court. 

Orders  of  this  kind,  if  valid,  may  be  enforced  by  imprison- 
ment. Appellant  is  in  peril  of  being  sent  to  jail  for  a  fail- 
ure to  pay  sums  which  there  is  no  showing  he  is  able  to 
pay.    Andrews  v.  Andrews,  69  111.  609. 

The  evidence  also  shows  that  appellee  is  able  to  earn  one 
dollar  a  day  at  sewing,  and  that  she  has  all  the  work  she 
wishes  to  do.  Her  ability  to  support  herself  is  quite  equal 
to  his  to  support  himself. 

The  decree  of  the  Superior  Court  awarding  separate 
maintenance  is  affirmed,  and  the  orders  of  the  court  com- 
manding appellant  to  pay  certain  sums  as  alimony  and 
solicitor's  fees  are  reversed. 

Appellee  is  at  liberty  at  any  time  to  apply  to  the  court 
below,  and  upon  a  proper  showing  of  appellant's  ability  to 
pay,  to  have  a  further  order  for  the  payment  of  alimony. 

Affirmed  in  part  and  reversed  in  part. 


RuFus  J.  Thomasson 

V. 

Harriet  B.  Wilson. 


Forcible  Detainer— Restitution^ 

1 .  In  axjtions  of  forcible  detainer,  the  question  is  not  in  whom  is  the 
title  to  the  premises,  but  is  one  of  possession  and  right  of  possession  only. 

2.  The  law  of  the  State  of  Illinois  is  well  settled,  that  the  grantee  of 
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the   landlord's  reversionaiy  interest  or  estate  is  the  proper  i)erson  to 
bring  the  action  of  forcible  detainer  after  determination  of  the  lease. 

3.  There  is  a  distinction  between  cases  where  the  original  entry  was 
forcible,  and  tliose  where  it  was  peaceable,  and  the  detention  alone  is 
wrongful  and  tortious.  Wliore  the  entry  is  forcible,  tlie  right  of  action 
is  complete  as  soon  as  the  entry  is  made,  in  the  person  whose  possession 
is  thus  tortiously  invaded;  but  when  the  entry  is  made  peaceably  and 
without  force,  it  is  the  detention  alone  that  is  unlawful  and  tortious,  and 
no  right  of  action  exists  until  after  demand  for  possession.  The  injured 
party  is  the  only  one  who  can  bring  tha  action,  and  he  is,  in  the  one  case, 
the  i)erson  entitled  to  the  possession  at  the  time  of  tlie  tortious  or  forcible 
entry,  and  in  the  other  case,  the  person  entitled  to  the  possessiod,  when 
the  tortious  withholding  occurs  after  demand  for  possession. 

4.  A  person  occupying  premises  by  license  of  the  tenant  can  not  sur- 
render the  tenant^s  possession  thereof,  by  himself  vacating  the  same. 

5.  In  an  action  of  forcible  detainer,  this  court  declines  to  interfere 
with  a  judgment  of  restitution  in  favor  of  the  plaintiff. 


[Opinion  filed  November  17,  1802.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Millard  &  Boyesen,  for  appellant. 

Messrs.  Thornton  &  Chancellor,  for  appellee. 

Mr.  Justice  Shepard.  This  was  an  action  of  forcible 
detainer,  and  the  appeal  is  from  a  judgment  of  restitution 
in  favor  of  the  ap]>ellee  and  against  the  appellant,  the  case 
having  been  tried  by  the  Circuit  Court  without  a  jury. 

In  actions  of  forcible  detainer,  the  question  is  not  in  whom 
is  the  title  to  the  premises,  but  is  one  of  possession  and  right 
of  possession  only. 

Counsel  for  appellant  say  it  is  an  undisputed  fact  that 
Frederick  R.  Wilson  held  a  tax  title  against  the  premises 
in  question,  and  it  seems  to  be  conceded  that  he  conveyed 
wliatever  interest  he  held  to  his  sister,  Julia  Wilson. 

The  evidence  discloses  that  Frederick  R.  Wilson  sur- 
rounded the  property  with  a  fence  and  built  a  house  on  it, 
more  than  twenty  years  ago,  and  that  the  fence  and  house 
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have  ever  since  been  maintained,  except  that  at  the  time  of 
the  detention  complained  of  the  fence  was  broken  in  places. 

After  the  convej^ance  to  Julia  Wilson  and  on  April  1, 
1S86,  she,  by  Frederick  R.  Wilson,  her  attorney  in  fact, 
maiie  a  lease  of  the  premises  to  Mrs.  Annestine  Laddness, 
for  a  term  of  six  years  from  that  date,  at  an  annual  rental 
of  $25.  Mrs.  Laddness  went  into  possession  under  that 
lease,  or  perhaps  under  that  lease  continued  a  possession 
previously  held  by  her  under  some  other  arrangement. 
Some  time,  and  probably  soon,  after  the  lease  was  made, 
the  family  of  James  II.  Bell,  a  son  of  Mrs.  Laddness,  moved 
into  the  house  and  occupied  a  part  of  it  from  that  time 
until  in  June,  1890. 

Mi^.  Laddness  was  a  poor  woman  and  worked  out  more  or 
less  of  the  time,  or,  as  she  expressed  it,  whenever  she  was 
"  hard  up  and  had  coal  and  wood  to  get,"  and  it  can  not  be 
doubted  but  that  she  was  frequently  away  from  the  house, 
sometimes  every  day,  but  returning  at  night,  and  sometimes 
for  several  weeks  at  a  time,  and  then  returning  and  staying 
a  week  or  so,  and  again  going  away  to  work. 

Bell,  the  son  of  Mrs.  Laddness,  did  not,  so  far  as  anything 
appears,  move  into  the  house  adversely  to  any  person,  and 
he  never  claimed  to  occupy  the  house  to  the  exclusion  of 
Mrs.  Laddness.  Bell's  wife,  as  he  says,  moved  into  the  house 
in  May  or  June,  1886,  while  he  was  away  in  Kansas,  because, 
as  she  says,  her  sister  died,  leaving  four  children  for  her  to 
take  care  of,  and  she  thought  it  was  the  be3t  place  she  could 
find  to  leave  the  children  while  she  went  out  to  work;  and 
upon  Bell's  return  he  went  there.  Bell's  family  occupied 
one  part  of  the  house,  and  Mrs.  Laddness  the  other.  He 
paid  no  rent  to  any  person,  and  no  person  demanded  rent 
of  him.  That  Mrs.  Laddness  claimed  authority  over  the 
premises  as  against  her  son,  appears  in  the  testimony  of 
Mrs.  Bell,  to  the  effect  that  when  they  quarreled  and  Mrs. 
Laddness  became  angry,  she  would  say  the  place  was  hers, 
and  not  theirs. 

The  testimony  of  Bell  tends  to  show  that  for  a  consider- 
able time  before  he  moved  out  of  the  premises,  Mrs.  Ladd- 
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ness  had  no  furniture  left  in  the  house,  and  that  when  she 
came  there  to  stay,  she  slept  on  a  lounge  and  took  her  meals 
Avith  Bell's  family.  Mrs.  Laddness  testified  that  the  last 
tiine  she  was  in  the  house  before  the  appellant  occupied  it, 
was  in  May,  1890,  when  she  stayed  there  a  couple  of  weeks, 
or  a  month  or  so,  and  that  she  then  left  the  house  in  charge 
of  her  son.  Bell  corroborates  Mrs.  Laddness  in  the  fact  of 
her  being  at  the  house  in  June,  or  the  latter  end  of  Ma\^, 
but  says  she  was  there  only  a  couple  of  days  at  that  time. 
He  does  not,  however,  testify  to  any  change  having  occurred 
at  that  time,  or  at  any  other  time,  in  his  relations,  or  in 
those  of  Mrs.  Laddness,  to  the  premisQs,  from  what  they 
were  at  the  time  he  moved  into  the  house,  unless  he  meant 
to  be  understood  that  he  acquired  or  she  lost  something 
from  the  fact,  testified  to  by  him,  that  when  he  came  home 
one  time,  Mrs.  Laddness'  stove  was  loaded  on  a  wagon. 
This  answer  was  given  to  a  question  put  to  him  by  appel- 
lee's counsel  as  to  who  let  him  into  the  premises. 

Julia  Wilson,  the  lessor  of  the  premises,  died  in  Few  Jer- 
sey in  1887,  leaving  a  will  whereby  she  devised  all  her  prop- 
erty, both  real  and  per*sonal,  to  her  brother,  Frederick  K. 
Wilson,  already  mentioned,  and  constituted  him  her  execu- 
tor; and  Frederick  R.  Wilson,  by  quit-claim  deed,  dated 
October  8,  1888,  conveyed  the  premises  in  question  to  the 
appellee.  The  evidence  of  payment  of  rent  under  the  lease 
is  very  unsatisfactory,  but  we  think  it  is  reasonably  clear 
that  none  was  ever  paid  to  appellee,  or  to  any  one  for  her, 
after  the  conveyance  to  her. 

The  substantial  facts,  as  recited,  show  the  condition  of 
possession  of  the  premises,  as  it  existed  from  the  making  of 
the  lease,  in  1886,  down  to  the  month  of  June,  1890.  On 
the  ninth  day  of  tl^at  month,  at  a  time  when  Mrs.  Laddness 
was  away  from  the  premises.  Bell  moved  out  of  the  house, 
and  the  appellant  simultaneously  moved  into  possession 
under  a  lease  from  one  Clark — or,  in  other  words,  when  ap- 
pellant arrived  there  to  move  in,  there  was  an  expressman 
and  one  or  two  men  moving  Bell's  things  out  of  the  house, 
and  their  removal  was  immediately  followed  by  his  movuig 
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in.  The  evidence  discloses  a  deed  from  one  Milo  IS.  Kello;»:;j 
to  Clark,  a  lease  from  the  latter  to  appellant,  a  dcH?d  from 
Clai^c  to  Wengler,  and  a  written  instrument  from  appellant 
to  Wengler. 

Upon  the  trial  of  the  cause  the  defendant  asked  the  court 
to  hold  the  law  as  follows : 

1.  The  plaintiff  can  not,  as  the  devisee  or  grantee  of  the 
lessor  of  Annestine  Laddness,  maintain  this  action  without 
showing  an  attornment  from  said  lessee,  Annestine  Laddness, 
to  said  plaintiff. 

2.  That  if  the  defendant,  Thomasson,  came  into  posses- 
sion of  said  premises  peaceably  and  without  force  or  fraud, 
the  plaintiff  can  not  maintain  this  action  against  the  said 
defendant. 

3.  That  if  said  Thomasson,  the  defendant,  entered  upon 
the  possession  of  said  premises  peaceably  and  without  force 
or  fraud,  through  a  lease  from  one  Clark,  claiming  title  to 
said  premises  in  good  faith,  plaintiff  can  not  recover  in  this 
action. 

Each  and  all  of  which  proix)sitions  the  court  refused  to 
hold. 

Thereupon  the  court  found  the  issues  for  the])laintiff,  and 
rendered  judgment  against  the  defendant  for  possession. 

The  refusal  to  hold  the  first  proposition  of  law"  might  be 
justified  upon  the  ground  that  it  is  not  technically  supported 
by  the  evidence;  for  there  is  no  evidence  that  a])pellee  is 
either  the  devisee,  or  immediate  grantee,  of  Julia  Wilson, 
the  lessor  of  Annestine  Laddness;  but  it  will  be  more  satis- 
factory to  follow  the  argument  of  counsel,  which  assumes 
that  aj)pellee  is  the  grantee  of  the  lessor. 

The  law  of  this  State  is  well  settled,  that  the  grantee  of 
the  landlord's  revei^sionary  interest  or  estate,  is  the  proper 
person  to  bring  the  action  of  forcible  detainer  after  deter- 
mination of  the  lease.  Sec.  14,  Chap.  80,  E.  S.,  entitled 
Landlord  and  Tenant;  Fisher  v.  Smith,  48  111.  184;  Allen  v. 
Webster,  56  111.  303;  Purdy  v.  Rakestraw,  13  111.  App.  480; 
Dudley  v.  Lee,  39  111.  330;  (Jazzolo  v.  Chambers,  73  111.  75. 

The  case  of  Dudley  v.  Le(?,  supra^  is  relied  upon  by  coun- 
sel for  appellant  as  holding  contrariwise.    But  the  cont-en- 
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tion  arises  out  of  a  failure  to  recognize  the  distinction 
between  cases  where  the  original  entry  was  forcible,  and 
those  where  it  was  peaceable,  and  the  detention  alone  is 
wrongful  and  tortious;  and  a  failure  to  recognize  that  dis- 
tinction has  occasioned  the  citation  by  counsel  of  numerous 
authorities  holding  that  forcible  entry  and  detainer  can  not 
be  maintained  by  tlie  assignee  of  the  landlord.  The  reason 
for  the  distinction  is  simple  and  obvious.  In  a  case  where 
the  entry  is  forcible^  the  right  of  action  is  complete  as  soon 
as  the  entry  is  made,  in  the  person  whose  possession  is  thus 
tortiously  invaded;  whereas,  when  the  entry  is  made  peace- 
ably and  without  force,  it  is  the  detention  alone  that  is  un- 
lawful and  tortious,  and  no  right  of  action  exists  until  af  tor 
demand  for  possession.  The  injured  party  is  the  only  one 
,wlio  can  bring  the  action,  and  he  is,  in  the  one  case,  the 
person  entitled  to  the  possession  at  the  time  of  the  tortious 
or  forcible  entry,  and  is,  in  the  other  case,  the  person 
entitled  to  the  possession  when  the  tortious  withholding 
occurs,  after  demand  for  possession. 

Mr.  Justice  Lawrence,  in  Dudley  v.  Lee,  sitpra^  most 
clearly  states  the  difference. 

"We  regard  it  as  beyond  question,  that  Mrs.  Laddnesswas 
in  possession  as  the  tenant  of  Julia  Wilson,  and  we  do  not 
think  her  tenancy  was  terminated  until  after  appellant  took 
possession. 

It  was  not  necessary  that  she  should  have  slept  in  the  house 
every  night,  or  that  she  should  have  been  there  any  more 
frequently  than  she  was,  or  that  she  should  have  kept  fur- 
niture in  the  house.  She  might  have  locked  the  door  of  the 
house  and  left  it  empty.  She  would  not  thereby  have  been 
relieved  of  her  liability  to  her  lessor,  and  neither  could  her 
lessor  have  availed  herself  of  that  fact  to  terminate  the 
lease. 

With  the  house  and  fence  standing,  and  her  going  and 
coming,  as  the  evidence  leaves  no  doubt  concerning,  her  pos- 
session was  complete,  and  under  the  lease  was  rightful.  So 
long  as  her  lease  lasted  she  could  have  maintained  a  suit  for 
possession  against  all  comers.  Knight  v.  Knight,  3  111.  App. 
206. 
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Neither  do  we  think  that  whether  she  ever  paid  much, 
little,  or  none  at  all,  of  the  stipulated  rent  under  the  lease 
prior  to  the  entry  of  appellant  into  the  premises,  in  any  way 
affects  the  right  of  possession  as  between  the  parties  to  this 
suit.  That  subject  was  a  matter  wholly  between  herself 
and  her  landlord.  The  same  remarks  might  in  substance  be 
applied  to  the  question  of  whether  she  ever  attorned  to 
appellee.  She  certainly  never  disputed  appellee's  rights 
under  the  lease,  but  on  the  contrary,  she  came  to  the  witness 
stand  in  support  of  appellee. 

An  argument  that  her  son,  Bell,  was  so  situated  with 
reference  to  the  parties  to  the  lease  or  to  the  property  itself, 
as  to  be  able  of  his  own  act  to  divest  ]Mrs.  Laddness  of  her 
rights  under  the  lease,  has  no  support  in  the  evidence.  lie 
was  there  by  the  mere  license  of  his  mother,  and  could  have 
l^een  put  out  by  her  at  any  time.  Dunstedter  v.  Dunstedter, 
77  111.  580. 

The  most  that  can  be  claimed  for  him  under  the  evidence 
is,  that  during  her  absences  he  was  her  agent  for  the  pur- 
pose of  preserving  her  possession.  lie  could  not  surrender 
her  possession  by  himself  vacating  the  premises.  Doty 
V.  Burdick,  83  111.  473. 

When,  therefore,  the  lease  to  Mrs.  Laddness  was  termi- 
nated  by  the  notices  and  demands  that  were  served,  the 
reversionary  right  of  possession  at  once  took  effect,  and 
appellee  became  entitled  to  the  possession,  and  was  in  condi- 
tion to  proceed  against  appellant  by  demand  and  suit. 

The  second  and  third  propositions  of  law  refused  by  the 
court  may  be  considered  together. 

As  we  have  already  said.  Bell's  occupancy  of  the  premises 
was  that  of  a  mere  licensee  of  his  mother,  Mrs.  Laddness. 
Her  possession  was  in  no  wise  dependent  upon  his  conduct. 
It  existed  all  the  time  lie  was  there,  and  her  right  of  pos- 
session remained  when  he  went  out.  Thomasson  did  not 
move  into  premises,  the  possession  of  which  had  been 
abandoned. 

Notwithstanding  Bell  moved  out,  Mrs.  Laddness'  posses- 
sion continued,  and  it  was  her  possession  that  was  invaded 
by  Thomasson  when  he  moved  in.    It  makes  no  difference 
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tliat  Thomasson  held  a  lease  from  Clark,  or  what  Clark's 
title  to  the  property  may  have  been.  We  are  concerned 
only  with  the  right  of  possession,  and  that  right  in  Mrs. 
Laddness  could  not  be  altered  by  Clark  giving  a  lease  to 
Thomasson. 

It  is  no  matter,  therefore,  if  Thomasson  went  into  possession 
peaceably  and  without  force  or  fraud,  and  with  or  without 
a  lease  from  Clark.  He  was  none  the  less  an  invader  of  the 
possession  of  Mrs.  Laddness,  and  when  her  right  of  posses- 
sion ended,  and  that  of  her  reversioner  ensued,  the  action 
against  Thomasson  became  maintainable  by  appellee. 

The  detention  was  unlawful  in  either  case.  And  this 
conclusion  remains,  notwithstanding  Clark  may  have  made 
the  first  entry  upon  the  premises  after  Bell  was  gone,  and 
then  executed  a  lease  to  Thomasson,  and  a  deed  to  Wengler, 
to  whom  Thomasson  attorned  in  w^riting.  This  is  not  an 
action  of  forcible  entry  and  detainer,  but  is  one  of  forcible 
detainer  simply. 

Other  questions  than  those  discussed  have  been  argued  by 
counsel  for  appellant,  but  we  do  not  find  in  the  argument 
any  sufficient  reason  for  reversing  the  judgment  of  the 
Circuit  Court. 

An  inspection  of  the  copy  of  the  deed  from  Frederick  R. 
"Wilson  to  appellee,  shown  in  the  bill  of  exceptions,  fails  to 
corroborate  the  statement  that  it  is  signed  as  executor,  upon 
which  the  argument  is  based  that  it  was  incompetent,  for 
lack  of  power  being  given  by  Julia  Wilson's  will  to  her 
executor  to  m,ake  conveyance.  The  deed  is  signed  and  ac- 
kftowledged  by  the  grantor  in  his  own  proper  person. 
Counsel  were  probably  misled  by  the  words  following  the 
grantor's  name  in  the  body  of  the  instrument;  but  so  used, 
such  words  are  merely  descriptive,  and  not  of  substance. 

The  evidence  concerning  the  execution  of  the  lease  by 
Mrs.  Laddness  was,  we  think,  ample  to  justify  the  court 
in  admitting  the  lease  in  evidence. 

The  judgment  of  the  Circuit  Court  was  entirely  correct, 
and  will  accordingly  be  affirmed. 

Judgment  affirmed. 
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(iL_^  Arthur  D.  Rich. 

Attorney  and  Client— Recovery  of  Fees^Evidence— Instructions. 

1.  The  law  looks  most  scrutitiizingly  into  all  contracts  between  an 
attorney  and  his  clients,  but  it  does  not  proliibit  them  or  hold  them  to 
be  void  ah  origine. 

2.  A  court  is  under  no  duty  to  amend  an  instruction  prepared  and 
offered  by  eitlier  party  to  a  given  suit. 

8.  Where  instructions,  though  erroneous,  do  no  injury,  a  judgment 
should  not  be  disturbed. 

4.  An  instruction  which  requires  a  higher  degree  of  belief  in  the 
minds  of  the  jury  than  tlie  law  demands  is  bad.  The  use  of  the  word 
**  satisfaction"  in  an  instruction  as  expressive  of  the  degree  of  belief 
required  to  be  producied  in  the  minds  of  the  jury  is  erroneous.  To 
require  that  the  proof  create  "  satisfaction  "  in  the  minds  of  the  jury, 
approximates  tlie  requirement  that  the  belief  produced  by  the  evidence 
shall  be  beyond  a  reasonable  doubt. 

5.  In  an  action  involving  items  for  legal  services  and  money  ad- 
vanced on  the  one  side,  and  for  money,  loans,  services  and  goods,  by 
way  of  set-off,  on  the  other,  this  court  declines,  in  view  of  the  evidence, 

.  to  disturb  the  judgment  for  tlie  plaintiff. 

[Opinion  filed  November  19, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tdthill,  Judge,  presiding. 

Mr.  Will  B.  Moak,  for  appellant. 

Mr.  Edward  Maher,  for  appellee. 

Mr.  Justice  Shepard.     This  was  an  action  in  assumpsit 

^  and  involved  the  consideration  of  many  items  for  legal 

services  and  money  advanced,  on  the  one  side,  and  for 

money,  loans,  services  and  goods,  by  way  of  set-off,  on  the 

other  side.    Included  in  the  claim  of  appellee  Avas,  also,  an 
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item  for  a  profit  made  in  a  purchase  and  sale  of  certain  real 
estate.  The  jury  passed  upon  all  these  matters,  and,  from 
the  evidence,  we  are  unable  to  say  they  did  not  come  to  a 
correct  result 

We  have,  therefore,  considered  that  if  thQ  law  governing 
the  questions  involved  was  fairly  and  correctly  submitted 
to  the  jury,  their  verdict  should  not  be  disturbed. 

Both  parties  agree  in  their  statement  of  the  figures 
adopted,  and  the  items  of  set-oflf  allowed  by  the  jury.  One 
of  the  main  subjects  of  controversy  was  whether  appellee 
was  entitled  to  be  allowed  $300,  that  sum  being  one-half 
of  a  profit  of  $G00  made  by  buying  and  selling  a  certain  lot 
of  land. 

Appellee  was  a  practicing  lawyer,  and  was  the  attorney 
of  the  appellant  in  proceedings  to  settle  her  husband's  estate. 
There  were  certain  heirs  to  the  estate  who  resided  in  the 
State  of  Maine,  and  who  were  represented  by  legal  counsel 
in  this  county,  where  the  estate  was  situated.  Their  claim 
against  the  estate  was  agreed  to  be  settled  by  the  payment 
of  §4,000  in  money,  and  the  conveyance  of  a  lot  of  land  sit- 
uated upon  Cottage  Grove  avenue,  to  which  appellant  held 
the  title  under  the  will  of  her  husband. 

The  $4,000  was  paid,  and  the  lot  was  conveyed  by  appel- 
lant to  the  resident  attorney  of  the  Maine  heirs,  and  the 
settlement  effectuated. 

AVithin  a  few  days  after  the  settlement  was  made,  the 
attorney  of  the  Maine  heirs,  to  whom  the  lot  had  been  con- 
veyed by  appellant,  offered  to  sell  the  lot  to  appellee  for 
$2,500.  Appellee  spoke  to  appellant  about  repurchasing 
the  lot,  and  although  their  testimony  does  not  accord  as  to 
what  was  said,  the  lot  wa5  in  fact  repurchased  and  con- 
veyed back  to  the  api)ellant,  the  appellee  paying  the  sum 
of  $2,500  for  the  reconveyance.  A  short  time  afterward 
appellee  sold  the  lot  for  $8,100,  appellant  making  convey- 
ance to  the  new  purchaser  and  receiving  §3,000  in  money 
for  it.  One  hundred  dollars,  as  earnest  money,  had  been 
paid  by  the  purchaser  to  appellant  at  the  time  of  making 
the  contract. 
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The  jury  allowed  appellee  one-half  of  the  profit  made  in  the 
transaction.  It  would  serve  no  useful  purpose  to  repeat  the 
testimony  of  the  two  parties  on  the  subject  of  the  lot  transac- 
tion. On  the  one  side  it  was  claimed  that  the  agreement 
between  them  was  that  in  consideration  of  appellee  ativancing 
the  purchase  price  of  $2,500,  he  should  have  half  of  the 
profits;  and  on  the  other  hand,  the  claim  was  that  appellant 
alone  should  receive  the  profit,  and  furthermore,  that 
because  of  the  relations  of  attorney  and  client  and  of  other 
peculiar  relations  of  trust  and  confidence  existing  between 
the  parties,  appellee  was  not  entitled  to  share  in  the  profits 
of  that  transaction. 

Our  view  is  that  at  the  time  of  the  transaction  and  under 
its  circumstances,  appellee  Avas  not  prohibited  from  dealing 
in  the  property  in  connection  with  his  client,  and  if  there 
was  no  actual  dishonesty  or  unfairness  on  his  part,  either 
in  the  use  that  was  made  of  the  lot  in  the  settlement,  or  in 
its  later  repurchase  and  resale,  he  might  justly  claim  a  share 
in  the  profits,  provided  it  was  agreed  between  them  that  he 
should  so  share.  All  of  these  questions  of  fact  wei^e  sub- 
mitted to  the  jury  under  the  evidence,  and  we  think  the 
law  in  relation  thereto  was  well  laid  down  to  them  in  the 
plaintift'^s  instructions. 

The  mere  fact  that  appellant  supposed  that  when  she  con- 
veyed the  lot  for  the  purpose  of  effecting  a  settlement  with 
the  Maine  heirs,  she  was  conveying  it  to  them  and  not  to 
their  attorney,  or  that  she  was  conveying  it  as  an  equivalent 
for  a  particular  sum  of  money,  is  not  to  her  advantage.  Her 
own  testimony  is  absolute  that  the  knew  she  was  to  give  the 
lot  and  $4,000  in  money  in  full  settlement,  and  was  satisfied 
to  do  so.    Whether  she  conveved  to  the  hell's  or  to  their 

ft.' 

attorney  or  whether  they  or  their  attorney  sold  back  the 
lot  for  a  less  sum  than  its  value,  is  not  for  her  to  find  fault 
about  if  the  heirs  w^ere  siitisfied. 

It  is  contended  that  the  refusal  by  the  court  to  give 
defendant's  first  instruction  was  error.  "We  think  it  was 
correctly  refused.  The  instruction  was  altogether  too  broad 
in  stating  the  effect  of  relationship  between  attorney  and 
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client,  and  entirely  eliminates  the  question  of  good  faith 
agreements  between  attorney  and  client.  The  law  looks 
most  scrutinizino:lv  into  all  contracts  between  an  attorney 

CD    u  %, 

and  his  clients,  but  it  does  not  prohibit  them  or  hold  them 
to  be  void  ah  origine. 

Counsel  concedes  that  defendant's  second  instruction  is 
bad,  but  argues  that  it  was  the  duty  of  the  court  to  luive 
amended  it  so  as  to  have  made  it  conform  to  the  rulings  of 
the  court  and  the  facts.  This  court  in  Ames  &  Frost  Co.  v. 
Stachurski,  46  111.  A  pp.  310,  following  Vanlandingham  v. 
Huston,  4  Gilm.  125,  held  that  the  trial  court  was  under  no 
duty  to  amend  an  instruction  prepared  and  offered  by  either 
party  to  the  suit. 

Appellant  finds  ground  of  error  in  the  amendment  in- 
serted by  the  court  in  this  third  instruction,  whereby  the 
jury  were  told :  "  And  if  the  jury  further  believe  from  the 
evidence  that  the  items-  of  set-off  claimed  by  the  defendant, 
Mrs.  Rolfe,  exceed  in  amount  the  sum  claimed  by  the 
plaintiff,  then  the  jury  shall  find  a  verdict  for  such  sum  as 
[the  evidence  shows  to  your  s(?.tisfaction  that  she  has  proved 
herself  entitled  to  recover  from  the  plaintiff  over  and  above 
his  just  claim  against  her]." 

The  instruction  as  asked  was  the  same  as  that  given,  down 
to  the  words  included  withiji  the  brackets,  and  instead  of 
those  words,  the  words  "  the  set-off  exceeds  the  claim  of 
plaintiff  "  were  in  the  original.  The  quoted  words  were 
struck  out  by  the  judge,  and  the  words  included  within  the 
brackets  substituted,  and,  so  amended,  the  instruction  was 
given. 

An  instruction  which  requires  a  higher  degree  of  belief 
in  the  minds  of  the  jury  than  the  law  demands  is  bad.  The 
authorities  in  this  State  are  unanimous  and  numerous,  that 
"  satisfaction,"  when  employed  in  an  instruction  as  express- 
ive of  the  degree  of  belief  required  to  be  produced  in  the 
minds  of  the  jury,  is  erroneous. 

The  decisions  are  to  the  effect  that  to  require  the  proof  to 
create  "  satisfaction"  in  the  minds  of  the  jury  approximates 
the  requirement  that  the  belief  produced  by  the  evidence 
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shall  be  bevond  a  reasonable  doubt,  because  the  mind  can 
scarcely  be  said  to  be  satisfied  so  long  as  doubt  remains,  and 
that  in  civil  cases  no  higher  standard  of  belief  is  required 
than  that  it  sliall  arise  from  a  mere  preponderance  of  the 
evidence.  AVarner  v.  Crandall,  65  111.  195;  Herrick  v.  Gray, 
83  111.  85;  Fagan  v.  City  of  Chicago,  84  111.  227;  Graves  v. 
Col  well,  90  111,612;  Shugart  v.  Halliday,  2  111.  App.  45;  0. 
O.  &  F.  K.  R.  Co.  v.  McMath,  4  111.  App.  356;  Buchman  v. 
Dodds,  6  111.  App.  25. 

Mr.  Justice  Lacey,  in  O.  O.  &  F.  R.  R.  Co.  v.  McMath, 
mipra^  states  very  concisely,  that  the  instruction  in  that  case 
requiring  the  jury  to  find  for  appellee,  '*  unless  it  should 
appear  from  the  evidence  to  the  satisfaction  of  the  jury, 
*  *  *  left  it  entirely  within  the  discretion  of  the  jury 
to  say  what  degree  of  evidence  it  required  to  satisfy  them." 

But  while  such  is  the  hnv,  and  therefore  the  instruction 
as  amended  was  technically  objectionable,  we  are  unable  to 
see  that  any  injury  was  done  the  apiK>llant. 

The  earlier  part  of  the  instruction  w-as  clear  in  pointing 
out  the  duty  of  the  jury  to  deduct  from  appellee's  claim  all 
such  items  claimed  by  appellant  as  a  set-oflf,  as  they  believed 
from  the  evidence  had  been  proven. 

The  part  of  the  instruction  wherein  the  word  "  satisfac- 
tion "  was  used,  applied  only,  to  the  excess  of  the  set-oflf 
over  plaintiflfs  claim  for  which  a  verdict  should  be  given, 
and  it  clearly  appears  that  there  was  no  such  excess  to  be 
acted  upon  by  the  jury.  Under  the  first  jjart  of  the  in- 
struction the  jury  had  been  unable  to  find,  as  proven,  enough 
items  of  set-oflf  to  extinguish  appellee's  claim.  That  the 
jury  considered  the  clahn  of  set-oflf  is  apparent  from  the 
fact  that  thev  allowed  several  of  its  items,  and  deducted 
them  from  appellee's  claim. 

We  therefore   think,  under  settled  rules  applicable  to 

cases  w^here  instructions,  though  erroneous,  do  no  injury, 

the  judgment  should  not  be  disturbed. 

It  will  accordingly  be  aflfirmed. 

Judgment  affii^ned. 
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Margaret  Bagley 

V.  ^^.  ^^.^1 

The  Grand  Lodge  of  Ancient  Order  of  United  iL-jZl 

Workmen  of  Illinois.  ,  eo  ^ 

•  46    40] 
J648_84lj 

Life  Insurance — Mutual  Benefit  Association — Failure  to  Pay  Assess-        46  4111 
ments. 

1.  Where  a  body  is  called  upon  to  act,  an  opportunity  mast  be  given 
to  act  or  decline  to  do  so.  A  lodge  can  not  be  said  to  have  made  an 
assi'ssment  because  its  presiding  officer  has  assumed  it  would  do  so,  and 
directed  its  members  to  act  as  if  it  had  done  so. 

2.  In  an  action  brought  by  the  beneficiary  named  in  a  hfe  insurance 
certificate,  this  court  holds,  in  view  of  the  evidence,  that  assured  did  not 
fail  to  pay  any  assessment  made  by  the  subordinate  lodge  of  which  he 
was  a  member;  that  his  certificate  was  not  at  any  time  forfeited,  and 
that  the  judgment  against  her  can  not  stand. 

[Opinion  filed  November  17,  1892.] 

In  erkor  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Mr.  F.  "W.  Becker,  for  plaintiff  in  error. 

Mr.  John  P.  Ahrens,  for  defendant  in  error. 

^R.  Justice  Waterman.  This  was  an  action  of  debt 
6rought  by  appellant,  who  was  tlie  beneficiary  named  in  a 
life  insurance  certificate  issued  by  appellee  to  one  John 
Bagley. 

John*  Bagley  was  in  his  lifetime  a  member  of  -^tna 
Lodge,  No.  159,  a  body  subordinate  to  the  Grand  Lodge. 
One  of  the  by-laws  of  the  Grand  liOdge  provided  that  upon 
the  death  of  any  brother  entitled  to  participate  in  the  ben- 
eficiary fund,  it  should  be  the  duty  of  the  subordinate  lodge 
of  which  he  was  a  member  to  notify  the  Grand  Eecorder; 
the  by-law  then  proceeds  as  follows :  "  who  shall  on  the  first 
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day  of  the  following  month  notify  each  subordinate  lodge 
in  liis  jurisdiction,  when  the  beneficiary  fund  on  hand  in 
each  subordinate  lodge  *  *  *  shall  be  immediately 
forwarded  to  the  Grand  Recorder,  and  a  record  thereof  en- 
tered on  the  minutes.  Each  subordinate  lodge  shall  then 
make  an  assessment  of  one  dollar  upon  each  member  hold- 
ing a  certificate,  provided  such  member  has  received  such 
certificate,  or  is  entitled  to  receive  the  same,  prior  to  the 
date  of  the  death  on  which  the  assessment  is  made.  "Writ- 
ten  notice  of  assessment  shall  be  made  and  sent  by  the 
Financier  not  later  than  the  8th  dav  of  the  month  in  which 
the  notice  was  issued  by  the  Grand  Recorder;  and  not  later 
than  the  28th  day  of  said  month  in  \vhich  said  notice  of 
assessment  was  given.  Any  member  holding  a  certificate 
of  the  beneficiary  fund  having  failed  or  neglected  to  pay 
said  assessment  into  the  beneficiary  fund  in  his  subordinate 
lodge,  shall  forfeit  all  his  rights  under  said  certificate." 

The  ninth  article  of  the  constitution  of  the  Grand  Lodge 
contained  the  following :  "  The  certificate  of  each  member 
who  has  not  paid  such  assessment  on  or  before  the  28th  of 
said  month  shall,  by  the  fact  of  such  non-payment,  st-and 
suspended,  and  no  action  on  the  part  of  the  lodge  or  any 
officer  thereof  shall  be  required  as  essential  to  such  suspen- 
sion."   John  Cagley  died  March  31,  1885. 

Upon  the  trial  of  this  cause  the  defendant  introduced 
from  the  minutes  of  -^tna  Lodge  159,  the  following  entry 
dated  March  5,  1885 :  "  Asvscssments  Nos.  102  and  103  on 
deaths  458  and  466  was  called  March  1st."  The  recorder 
of  J^tna  Lodge  testified :  "  I  read  from  the  Anchor  and 
Shield  on  this  night  official  notice  of  assessment  for  March  1, 
1885,  assessments  Nos.  102  and  103  on  deaths  Nos.  458  and 
456."  The  Anchor  and  Shield  was  an  official  publication  of 
the  order.  The  recorder  also  testified :  "  After  reading  it  I 
entered  it  on  our  minute  book  "  (as  above). 

"  Q.  Now  state  what  the  custom  was  of  ^tna  Lodge  to 
make  an  assessment  at  that  time,  under  the  law  as  it  stood, 
and  how  these  assessments  102  and  103  were  made? 

A.     The  call  was  read  from  the  official  organ,  and  the 
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presiding  officer  would  state  that  members  would  paj^  assess- 
ments so  and  so,  and  will  take  notice  of  this  also ;  the 
financier  would  send  out  notices ;  that  is  the  way  it  was 
done  at  that  time.    It  was  entered  in  the  minutes. 

Q.  I  will  ask  vou  if  it  ever  was  the  custom  of  ^tna 
Lodge  to  take  a  formal  vote  to  make  an  assessment  ? 

A.    Never. 

Q.  How  did  you  come  to  state  in  this  entry,  assessment 
103  instead  of  assessments  102  and  103 ;  was  that  your  cus- 
tom where  there  was  double  assessment  ? 

A.     Yes,  sir." 

The  defendant  also  read  from  the  minute  book  for  the 
meeting  held  March  12th,  as  follows:  "Minutes  of  last 
meeting  read  and  approved." 

Neither  of  the  assessments,  so  called,  Nos.  102  and  103, 
were  paid  by  John  Bagley. 

It  is  insisted,  and  the  court  below  found,  that  John  Bag- 
ley  having  failed  to  pay  the  so-called  assessment  No.  102, 
on  or  before  the  28th  of  March,  18S5,  he,  if  duly  notified 
thereof,  by  virtue  of  the  constitution  and  by-laws  of  the 
Grand  Lodge,  forfeited  all  his  rights  under  the  beneficiary 
certificate  issued  to  him. 

The  first  question  presented  for  our  consideration  is 
whether  "assessment  No.  102"  was  ever  made  by  -^tna 
Lodge. 

It  would  seem  from  matter  contained  in  the  Anchor  and 
Shield,  introduced  in  evidence,  that  it  was  the  habit  in  the 
order  to  speak  of  the  notice  or  order  of  the  grand  recorder  to 
make  an  assessment,  as  the  assessment.  The  notice  in  the 
official  organ  begins,  "  Grand  Lodge  Department,  Official 
Notice  of  Assessments  for  March,  1885.  Assessments  Nos. 
102  and  103;"  but  it  is  unmistakable  that  the  grand  recorder 
had  authority  only,  after  having  received  official  notice  of  the 
death  of  a  member,  "  to  notify  each  subordinate  lodge  in  his 
jurisdiction  "  and  that  it  then  became  the  duty  of  each  sub- 
ordinate lodge  "  to  make  an  assessment." 

Clearly  the  making  of  the  assessment  was  left  to  each 
subordinate  lodge.    What  did  ^tna  Lodge  do  ? 
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The  notice  from  the  grand  recorder  was  received  March 
21  or  3(1.  By  the  minutes  and  the  testimony  of  the 
recorder  of  ^Etna  Lo<lge  it  appears  that  the  recorder,  at  a 
meeting  held  March  5th,  read  from  the  Anchor  and  Shield  a 
portion  of  the  official  notice  by  virtue  of  which  it  became 
the  duty  of  ^tna  Lodge  to  make  an  assessment  or  assess- 
ments; but  it  does  not  appear  that  the  lodge  did  anything 
of  the  kind.  The  recorder  entered  the  notice  on  the  minute 
])ook  and  also  made  the  minute,  "  Assessments  Nos.  102  and 
103  on  deaths  458  and  45(5  was  called  March  1st."  Upon 
this  notice  or  call  no  a<;tion  whatever  was  taken  by  the  sub- 
ordinate lodge. 

The  custom  at  that  time,  of  the  recorder  to  merely  read 
from  the  official  organ,  and  for  the  presiding  officer  to  state 
"  that  members  would  pay  assessments  so  and  so,"  and  the 
fact  that  it  was  not  the  custom  of  the  lodge  to  take  a  formal 
vote  upon  an  assessment,  can  not  change  the  rule  that  Avhere 
a  body  is  called  upon  to  act,  an  opportunity  n)ust  be  given 
to  act  or  decline  to  do  so.  A  lodge  can  not  be  said  to  have 
made  an  assessment  because  its  presiding  officer  has  assumed 
that  it  would  do  so,  and  directed  its  members  to  act  as  if  it 
had  (lone  so.  The  assessment  which  the  lodge  was  author- 
ized to  make  would  not  be,  as  the  presiding  officer  seems  to 
have  assumed,  upon  all  members. 

ilembers  who  had  received  the  "  M.  W."  degree  after  Jan- 
uarv  24th,  were  not  liable  to  assessment  on  the  notice  to 
make  assessment  102  on  death  458,  and  those  who  had 
received  the  same  degree  after  February  4th,  were  not  liable 
to  assessment  on  the  notice  to  make  assessment  No.  103  on 
death  4G6. 

The  statement  by  the  presiding  officer,  that  members 
would  pay  assessments,  etc.,  was  not,  if  intended  as  an  assess- 
ment, correct;  certain  members  were  exempt  from  the 
ass(issments  which  the  lodge  had  been  notified  to  make.  It 
does  not  appear  that  the  lodge  could  properly  have  made  an 
assessment  for  deaths  Nos.  458  and  4(>6  upon  all  members; 
its  duty  was  to  inquire  and  determine  upon  whom  an  assess- 
ment should  be  made. 


First  District — October  Term,  1892.     .415 

-      -  -  -  ■•  -  -    -   —  ■■    ■  

Bagley  v.  A.  O.  U.  W. 

True  it  is,  that  the  lodge  might  have,  Vjy  by-laws,  provided 
in  what  manner  it  should  proceed  in  the  making  of  assess- 
ments, and  might  perhaps  have  declared  that  the  reading  of 
the  notice  and  the  statement  of  its  presiding  officer  should 
constitute  the  making  of  aa  assessment;  but  it  does  not 
appear  to  have  had  any  such  bj^-laws,  and  its  custom,  then 
existing,  can  not  take  the  place  of  a  definite  regulation. 
John  Bagley  was  not  present  at  the  meeting  when,  without 
calling  upon  the  lodge  to  act,  it  was  assumed  that  it  had 
acted  and  made  it  obligatory  on  him  to  pay  a  certain  sum 
by  March  28th,  under  the  penalty  of  losing  his  benefit  cer- 
tificate. 

As  is  urged,  the  lodge  might  make  an  assessment  in  the 
way  it  saw  fit ;  but  it  must  make;  it  must  act  in  some 
way.  An  assumption  that  it  had  acted  or  would  act  can  not 
take  the  place  of  action;  no  action  can  not  be  made  the 
equivalent  of  action.  Nor,  as  is  urged,  is  the  want  of  action 
made  action  because  the  lodge  was  under  a  duty  to  act  and 
to  make  the  assessment.  It  was  under  a  duty  to  collect  and 
pay  over  money;  if  it  had  failed  to  do  either,  could  tlie 
imperative  duty  have  been  taken  as  collection  or  payment  i 

It  is  said  that  the  minutes  of  the  meeting  of  March  5th  hav- 
ing been  approved  March  12th,  thereby  the  lodge  confirmed 
the  assessments,  even  if  they  were  not  properly  made  before. 

The  approval  or  confirmation  can  not  be  broader  than  the 
minutes  themselves;  the  minute  is  "  Assessments  Nos.  102 
and  103  on  deaths  458  and  466  was  called  March  1st." 

This  is  not  a  statement  that  anv  assessment  was  made 
March  5th.  It  is  seemingly  a  minute  showing  when  the 
notice  to  make  the  assessments  was  issued,  viz.,  March  1st. 

It  does  not  appear  that  John  Bagley  failed  to  pay  any 
assessment  made  by  the  subordinate  lodge  of  which  he  was 
a  member.  His  certificate  was  not,  therefore,  forfeited  on 
the  28th  of  March,  1885. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  i*emanded. 

Heveraed  and  remanded. 
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-??_2»1  American  Central  Insurance  Company 

46    416f 

67      »4|  V. 

O.  p.  Hettler,  for  use,  etc. 

Oa  rn  hh  men  t — Attach  merit — Exempt  ions — Jurisdiction, 

1.  A  debtor  residing  in  another  State  can  not  have  the  benefit  of  the 
exemption  laws  thereof,  in  a  procec-ding  by  a  creditor  against  him  in 
this  State. 

2.  In  an  action  wherein  an  insurance  company  is  a  gamishee,  the 
same  being  ai^  attachment  without  personal  service  6n  the  defendant, 
the  affidavit  and  bond  are  both  defective;  tlie  former  in  not  stating 
that  the  affiant  is  the  agent  or  attorney  of  the  plaintiff,  and  tlie  latter  in 
being  less  than  double  tlie  amount  sworn  to  be  due. 

3.  A  garnishee  can  only  object  to  the  proceedings  of  the  plaintiff 
against  the  defendant  upon  such  points  as  affect  the  jurisdiction  of  the 
court;  mere  errors  or  irregularities,  not  affecting  the  jurisdiction,  and  so 
not  affecting  its  protection  against  subsequent  claim  by  the  defendant, 
may  not  be  objected  to. 

4.  Defective  affidavit  and  bond  in  such  case  being  amendable,  are 
not  void,  and  not  being  void,  the  jurisdiction  of  the  court  is  not  affected 
by  the  defects. 

[Opinion  filed  Xovember  17,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  A^'thont,  Judge,  presiding. 

Mr.  Joseph  II.  Fitch,  for  appellant. 

Messrs.  Flower,  SmTH  &  Musgrave,  for  appellee. 

Mr.  Justice  Gary.  This  is  an  action  in  which  the  appel- 
lant is  a  garnishee,  August  Beck  &  Co.,  a  corporation,  is 
plaintiff,  and  O.  P.  Hettler  is  defendant.  It  is  by  attach- 
ment without  personal  service  on  Hettler.  Both  the  affi- 
davit and  bond  are  defective;  the  aifidavit  in  not  stating 
that  the  aiiiant  is  the  agent  or  attorney  of  the  plaintiff  be- 
low (Cunningham  v.  Goelet,  4  Denio,  71,  but  see  Wether- 
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wax  V.  Paine,  2  Mich.  555);  and  the  bond  in  being  less  than 
double  the  amount  sworn  to  be  due. 

But  the  appellant  as  garnishee  can  only  object  to  the  pro- 
ceedings of  the  plaintiff  against  the  defendant  upon  such 
]X)ints  as  affect  the  jurisdiction  of  the  court.  Mere  errors 
or  irregularities,  not  affecting  the  jurisdiction,  and  so  not 
affecting  its  protection  against  subsequent  claim  by  the 
defendant,  it. may  not  object  to.  Dennison  v.  Blumenthal, 
37  111.  App.  385. 

Now  both  the  affidavit  and  bond  were  amendable  under 
the  statute,  and  being  amendable,  are  not  void.  Not  being 
void,  the  jurisdiction  of  the  court  is  not  affected  by  the  de- 
fects.   Kruse  v.  Wilson,  79  111.  233. 

'  The  answer  of  the  garnishee  acknowledging  an  indebted- 
ness to  the  defendant  to  the  amount  of  the  judgment  which 
was  rendered,  contains  this : 

"  This  respondent  further  answering  says  that  O.  P. 
Hettler  is  the  head  of  a  family  and  resides  with  the  same: 
that  the  property  now  in  the  hands  of  this  resi)ondent,  as 
above  set  forth,  is  all  the  property  of  every  description 
belonging  to  said  O.  P.  Hettler,  and  that  said  O.  P.  Hettler 
is  entitled  to  an  exemption  of  $4:00  from  the  same,  which 
exemption  this  respondent  claims  for  said  Hettler." 

Where  he  resides,  and  by  what  law  he  is  entitled  to  any 
exemption,  is  not  stated  in  the  answer;  but  as  the  affida\dt 
stated  that  the  defendant  resided  in  Nebraska,  and  the 
answer  stated  that  the  indebtedness  of  the  garnishee  was  on 
a  policy  of  insurance  upon  property  in  Nebraska,  it  is  prob- 
able that  the  exemption  is,  or  may  be,  under  the  law  of 
Nebraska.  If  so,  it  can  not  be  allowed  here.  Rocke  v. 
Rhode  Island  Ins.  Ass'n,  2  111.  App.  360. 

The  rule  seems  harsh,  as  the  garnishee  may  be  com- 
pelled to  pay  twice;  but  we  have  no  authority  to  change  the 
law.  It  is  supported,  not  only  by  the  prior  judgment  of 
this  court,  but  by  the  authority  of  the  Supreme  Court  of 
Iowa.     Leiber  v.  Union  Pacific  Ry.  Co.,  49  Iowa,  688. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Vol.  XLVI  27 
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Jan  Kriz,  Impleaded,  etc. 

V 

Rad  Pokhok,  No.  G5  C.  S.  P.  S. 

Kegotiahle  Instruments — Principal  and  Surety, 

1.  The  legal  effect  of  a  note  can  not  be  varied  by  conversations  be- 
fore its  execution.  % 

2.  An  agi-eement  without  consideration,  to  give  time  to  the  principal, 
is  no  defense  for  the  suretv. 

8.  A  court  may  permit  the  date  of  a  note  to  be  corrected  in  a  declara- 
tion, judgment  by  confession  having  been  obtained  uix>n  the  note 
wrongly  described,  it  being  sought  to  set  aside  tlie  same. 

4.  An  affidavit  setting  forth  that  a  corporation  * '  stated  "  or  **  agreed  " 
is  valueless. 

[Opinion  filed  November  17,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Fanning  &  IIerdlicka,  for  appellants. 
Messrs.  Cross  &  Jindrich,  for  appellee. 


\ 


Mr.  Justice  Gary.  Judgment  by  confession  was  entered 
upon  a  note  wrongly  described  in  the  declaration  as  dated 
in  1892,  instead  of  1800.  The  court  below  permitted  the 
date  to  be  corrected.  Tliere  was  no  error  in  that.  Car- 
penter V.  First  Nat.  Bank,  19  111.  App.  549;  119  III.  352. 

All  other  grounds  for  disturbing  the  judgment  are  based 
upon  affidavits  stating  that  the  plaintiff  (appellee)  "  stated  " 
or  "  agreed "  as  alleged  in  the  affidavits.  Such  affidavits 
are  of  no  value.  The  reasons  are  fully  set  forth  in  Schultz 
V.  Plankinton  Bank,  40  111.  App.  4C2.  The  appellee's  name 
can  hardly  be  that  of  an  individual,  and  therefore  it  must 
be  presumed  to  be  the  name  of  a  corporation.  Clark  v. 
yEtna  Iron  Works,  44  111.  App.  510.  But  if  the  affidavits 
were  considered,  no  defense  is  shown. 
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The  legal  eflfect  of  the  note  can  not  be  varied  by  conver- 
sations before  its  execution.  Harris  v.  Galbraith,  43  111. 
309;  Miller  v.  Wells,  46  111.  46;  Beattie  v.  Browne,  64  111. 
360;  Mason  v.  Burton,  54  111.  349. 

An  agreement,  without  consideration,  to  give  time  to  the 
principal,  is  no  defense  for  the  surety.  Brandt  on  Surety- 
ship and  Guaranty,  Sec.  342;  Price  v.  Dime  Savings  Bank, 
124  111.  317. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  H.  Curtis  et  al. 
Frank  Hulburd. 

^eal  Estate  Contract — Bill  for  Cancellation  of  and  Betum  of  Ear- 
nest Money, 

1.  If  a  person  adopts  a  certain  contract  as  to  a  given  payment,  there- 
by ratifying  that  act  as  the  act  of  an  agent  for  him,  he  must  stand 
upon  the  same  footing  as  if  such  act  was  that  of  an  agent  acting  under 
previous  authority. 

2.  Although  a  person  being  sued  upon  a  given  contract  entered  into 
by  one  alleged  to  be  his  agent  can  set  up  the  statute  of  frauds  as  a  complete 
defense,  unless  upon  the  merits  fis  to  fraud  or  deceit  he  is  in  good  con- 
science discharged  from  the  contract,  he  can  not  have  affirmative  relief. 

[Opinion  filed  November  17,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiKK  Haweb,  Judge,  presiding. 

Mr.  E.  L.  RiNEHABT,  for  appellants. 

Messrs.  Comstock  &  Hess,  for  appellee. 

Mr.  Justice  Gary.  On  the  23d  day  of  March,  1891,  the 
appellants  and  one  Horace  A.  Hulburd,  who  professed  to  act 
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for  the  appellee,  made  a  written  contract  for  the  sale  by  the 
appellants  to  the  appellee  of  some  land,  which  contract 
Horace  signed  "Frank  Hulburd,  by  II.  A.  Hulburd,  his 
agent,"  without  written  authority,  and  paid  $200  as  earnest 
money,  by  his  own  check. 

The  appellee  by  his  bill  repudiates  the  authority  of  Hor- 
ace, makes  some  vague  allegations  of  deception  as  to  the 
location  of  the  land,  says  he  gave  the  money  to  Horace 
to  pay  upon  a  purchase  of  land  at  the  location  where  he 
believed  the  land  to  lie,  and  asks  to  have  the  money  returned 
and  the  contract  canceled. 

The*  answer  of  the  apj^ellants  admits  that  they  received 
the  money  from  the  appellee,  but  denies  all  deception,  and 
there  is  no  preponderance  of  evidence  that  there  was  any 
deception. 

The  appellee  relies  upon  the  statute  of  frauds  to  sustain 
the  decree  in  his  favor,  canceling  the  contract  and  aAA'arding 
a  return  of  the  money.  The  statute  of  frauds  is  not  a  sword 
but  a  shield. 

If  the  appellee  was  sued  upon  the  contract,  at  law  or  in 
equity,  the  statute  would  be  a  complete  defense;  but  unless 
upon  the  merits  as  to  fraud  or  deceit,  he  is  in  good  conscience 
discharged  from  the  contract,  he  can  not  have  affirmative 
relief.  Newell  v.  Montgomerj^,  30  111.  App.  48;  Swanzey  v. 
Moore,  22  111.  63. 

If  ho  adopts  the  contract  as  to  the  payment  of  the  $200, 
thereby  ratifying  that  act  as  the  act  of  an  agent  for  him,  he 
must  stand  upon  the  same  footing  as  if  such  act  was  that  of 
an  agent  acting  under  previous  authority.  Union  Mut.  Life 
Ins.  Co.  V.  Kirchoff,  133  111.  368;  Nat.  Bank  v.  Baker,  27  111. 
App.  356. 

We  do  not  comment  on  the  evidence  as  to  deceit.  When 
again  tried  the  case  may  be  different  from  what  it  is  now. 
The  decree  is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 
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Charles  Gorr,  Impleaded,  etc., 

V. 

John  J.  A.  Dahmke. 

Jurisdiction  of  Appellate  Court^Short  Cause  Calendar — Statute, 
This  court  is  without  jurisdiction  to  pass  upon  the  validity  o£  statutes. 

[Opinion  filed  November  17,  1892.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Frank  Scales,  Judge,  presiding. 

Messrs.  Louis  Kistleb  &  Son,  for  appellant. 
Mr.  William  H.  Garrison,  for  appellee. 

Mr.  Justice  Waterman.  This  action,  begun  before  a 
justice  of  the  peace,  was,  when  brought  into  the  County 
Court,  placed  and  tried,  when  reached,  upon  the  short  cause 
calendar. 

The  court  on  motion  of  counsel  for  appellant  refused  to 
strike  the  cause  from  this  calendar,  and  in  this  court  the 
constitutionality  of  the  short  cause  calendar  statute  is  ques- 
tioned. 

This  court  is  without  jurisdiction  to  pass  upon  the  valid- 
ity of  statutes.    The  appeal.is  therefore  dismissed. 

Appeal  dismissed. 


Oliver  J.  Wright 

V. 

Erastus  E.  Freeman. 


Contrajcts. 


JxL  a  controversy  arising  out  of  a  contract  touching  the  unloading  of 
stone  from  freight  cars,  this  court,  in  view  of  the  evidence,  aiTives  at 


/ 
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substantially   the  same  judgment   as    the  trial  court  and  declines  to 
interfere  therewith. 

[Opinion  filed  Xoveraber  17,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  Hdtohinson,  Judge,  presiding. 

Messrs.  Hiram  H.  Cody  &  Sons  and  Walpole  Wood,  for 
appellant. 

Mr.  John  C.  Patterson,  for  appellee. 

'Mr.  Justice  Waterman.  .  This  was  an  action  of  assump- 
sit tried  by  a  judge  of  the  Superior  Court  without  the  inter- 
vention of  a  jury.  No  propositions  of  law  were  submitted, 
and  the  contention  here  is  that  the  finding  was  not  war- 
ranted by  the  evidence. 

We  see  no  sufficient  reason  for  interfering  with  the  con- 
clusions of  the  court  in  this  regard ;  nor  do  we  think  that 
the  controversy  was  one  as  to  which  the  parties  should  have 
been  remitted  to  a  court  of  chancery. 

Appellant  insists  that  it  is  impossible  to  arrive  from  the 
evidence  at  the  sum  found  by  the  court.  We  do  not  know 
upon  what  theory  the  court  proceeded,  but  a  fair  statement 
of  the  evidence  as  to  appellee's  claim  would  seem  to  be : 

J  of  645  cars  at  50  cents  each $101  25 

i  of  75  cars  at  $4.00  each 150  00 

i  of  exti-a  work 10  00 

$321  25 

Deduct  one-half  of  $35  for  extra  help $17  50 

Deduct  for  board 9  00 

$26  50 
$321  25  K 

26  50 

$294  75 
The  finding  was  for  $295.25.     De  minimis  non.  curat  Ux, 
The  judgment  of  the  Sui)erior  Court  is  affirmed. 

Judgmeivt  affinned. 
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Chicago  Porter  Home  Investment  Company 

V. 

Samuel  M-  Biddison. 

Master  and  Servant— President  of  Corporation—Recovery  of  Salary, 

Unless  provision  is  made  in  the  by-laws  and  resolutions  of  a  corpora- 
tion for  compensation  to  the  president  thereof  for  services  by  him  ren- 
dered in  the  discharge  of  bis  duties  as  such  officer,  he  will  not  be  entitled 
to  compensation. 

[Opinion  filed  November  17, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodoke  Beentano,  Judge,  presiding. 

Mr.  J.  M.  Young,  for  appellant 

Mr.  W.  B.  Cunningham,  for  appellee, 

« 

Mr,  Justice  Waterman.  In  this  case  the  appellee  sued 
to  recover  an  amount  alleged  to  bo  due  to  him  as  salary 
while  acting  as  president  of  the  company,  a  cori)oration. 

He  testified  that  he  acted  as  president,  and  that  it  was 
agreed  that  he  should  be  paid  a  salary  of  $25  a  week.  Who 
iicted  on  behalf  of  the  company  in  making  this  agreement 
does  not  appear,  although  appellee  testifies  that  it  was 
made  in  the  presence  of  three  persons,  members  and  officers 
of  the  company. 

Appellee  was  a  member  of  the  board  of  directors  for  the 
time  during  which  be  asks  compensation,  and  it  is  not 
claimed  that  there  was  any  by-law,  order  or  resolution  of 
the  board  of  directors  or  of  the  company  authorizing  the 
payment  of  com]>ensation  to  any  officer  or  director. 

Quite  an  amount  appears  to  have  been  paid  to  appellee, 
as  he  says,  on  account  of  salary.  It  does  not  appear  that 
the  services  rendered  were  outside  of  his  duties  as  presi- 
dent. 
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We  do  not  think  the  evidence  warranted  a  verdict  for 
appellee. 

Unless  provision  is  made  in  the  by-laws  and  resolutions 
of  a  corporation,  for  compensation  to  the  president  for 
services  by  him  rendered  in  the  discharge  of  his  duties  as 
such  oflBcer,  he  will  not  be  entitled  to  compensation  :  Mer- 
rick V.  Peru  Coal  Co.,  61  111.  472;  Cheeney  v.  Lafayette  B. 
&  M.  Ry.  Co.,  68  111.  570;  Lafayette  B.  &  M.  Ry.  Co.  v. 
Cheeney,  87  111.  446. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 

cause  remanded. 

lieveraed  and  remanded. 


Frederick  Lundahl 

V. 

W.  T.  Hansen. 


Real  Property—Contract  for  Sale  of— Forfeiture — Pleading, 

1.  An  allegation  in  a  bill  that  complainant  is  informed  and  believes 
a  certain  thing,  is  not  an  averment  of  any  material  fact. 

2.  If  miable  to  make  jx)3itive  averment,  a  complainant  may  allege 
that  he  was  so  informed,  and  so  believed,  and  tliereupon  so  averred  and 
charged,  or  tliat  upon  the  best  of  his  information  and  belief  he  averred 
and  charged. 

3.  Where,  at  the  time  a  bill  was  filed  in  a  controversy  based  upon  a 
contract  for  the  sale  of  real  estate,  the  time  to  convey  had  not  arrived, 
the  fact  that  at  such  time  the  defendant  did  not  have  a  complete  and 
Ijerfect  title  is  immaterial. 

4.  An  allegation  tliat  the  contract  in  question  contains  a  statement 
that  notes  were  given  is  not  a  sufficient  charge  that  any  notes  were 
given  in  such  case. 

5.  Upon  a  bill  filed  for  the  cancellation  of  a  real  estate  contract  and 
for  a  repayment  of  money  pKiid  tliereunder,  this  court  holds  that  neither 
the  bill  nor  the  evidence  made  a  case  for  tlie  interposition  of  a  court  of 
equity,  and  that  tlie  bUl  was  properly  dismissed. 

[Opinion  filed  November  17, 1892.] 

AppeXl  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Francis  M.  Wright,  Judge,  presiding. 
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Mr.  E.  F.  Thompson,  for  appellant. 
Messrs.  Hofheimeb  &  Zeislek,  for  appellee. 

Mr.  Justice  Waterman.  On  the  15th  day  of  July,  1889, 
Frederick  Lundahl,  the  appellant,  entered  into  a  contract 
with  W.  T.  Hansen,  the  appellee,  whereby  appellant  was  to 
purchase  of  appellee  one  hundred  and  sixty  acres  of  land 
in  Murray  county,  Minnesota,  for  the  sum  of  $1,840.  As 
alleged  in  the  bill,  appellee  had  then  no  title  except  a  con- 
tract for  a  title.  The  contract  evidencing  this  agreement 
acknowledges  the  receipt  of  a  cash  payment  amounting  to 
the  sum  of  $1,463,  which  was  paid  by  a  deed  to  certain 
Engl  J  wood  property,  the  said  Hansen  assuming  the  incum 
brance  thereon,  and  the  balance  evidenced  by  promissory 
notes  to-be  paid  in  three  annual  payments,  as  follows :  One 
note  for  $152.05,  due  July  15,'  1890;  one  note  for  $143.25, 
due  July  15, 1891,  and  one  note  for  $134.45,  due  and  pay- 
able on  the  15th  day  of  July,  1892. 

The  first  of  these  three  notes,  falling  due  July  15, 1890, 
was  paid  and  canceled.  Some  three  months  before  the 
second  note  fell  due,  appellant  had  a  conversation  with 
appellee,  in  which  appellee  promised  to  extend  the  time  of 
payment  of  the  second  note  for  $143.25,  due  July  15,  1891, 
and  that  appellee  would  carry  appellant  along  for  that  year. 
Before  the  days  of  grace  had  run  on  this  note,  appellee's 
agent  served  a  written  notice  of  forfeiture  upon  appellant, 
in  which  the  contract  was  declared  forfeited;  and  all  pay- 
naents  made  under  the  contract  were  claimed  to  be  retained 
by  the  appellee. 

Some  few  days  after  the  notice  of  forfeiture  of  the  con- 
tract given  by  appellee,  appellant  procured  the  money  nec- 
essary to  meet  the  payment  and  went  to  the  oilice  of 
appellee  and  otfered  to  appellee's  agent  the  sum  of  $145, 
beinff  a  few  dollars  in  excess -of  the  amount  of  the  note,  for 
the  non-payment  of  which  the  contract  had  been  declared 
forfeited.  The  agent  of  appellee  refused  to  accept  the 
money,  stating  that  he  would  stand  upon  the  forfeiture  as 
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declared.  Subsequent  to  the  offer  by  appellant  an  eflFort 
was  made  by  him  to  persuade  appellee  to  make  some  satis- 
factory adjustment  of  the  matter,  but  the  parties  were  unable 
to  come  to  an  agreement. 

On  the  27th  day  of  October,  1891,  appellant  filed  his  bill 
in  chancery  for  a  cancellation  of  the  contract,  and  for  a 
repayment  of  the  money  paid  by  him  under  and  in  pursu- 
ance of  the  contract.  A  general  demurrer  which  was  filed 
to  the  bill  was  overruled. 

The  bill  was,  ui)on  the  hearing,  dismissed  for  want  of 
equity;  from  this  decree  the  complainant  has  appealed. 

As  was  and  is  insisted  by  appellant,  the  contract  could 
not  be  forfeited  July  15,  1891,  for  f^ailur^  to  pay  a  note  that 
did  not  fully  mature  until  July  18th.  The  declaration  of 
forfeiture  was  wholly  nugatory.  It  was  not  personally 
made  by  appellee  but  by  his  ^gent,  and  was  not  insisted  on 
by  appellee.  By  the  terms  of  the  contract  if  a  forfeiture 
had  been  properly  declared  for  just  cause,  the  payments 
already  made  would  have  been  forfeited.  Appellee  did  not 
insist  upon  anythin:?  of  the  kind;  ths  most  that  he  did 
was  to  say  that  he  could  not  very  well  go  back  upon  his 
agent,  and  to  pffer  to.  return  to  appellant  some  of  the  money 
he  had  paid;  appellant  said  he  would  think  of  the  matter 
and  went  away.  Appellee  on  the  24th  of  October  mailed 
a  letter  to  appellant,  in  which  he  revoked  the  notice  of  for- 
feiture, and  expressed  a  willingness  to  carry  out  the  con- 
tract. 

Appellant  in  due  course  of  mail  ought  to  have  received 
this  on  the  25th,  but  says  that  he  did  not,  and  on  the  27th 
filed  his  bill.  ' 

AVhy,  if  appellant  was  entitled  to  file  a  bill  for  the  repay- 
ment to  him  of  the  money  he  had  paid,  he  did  not  ask  to 
have  the  outstanding  notes  he  had  given  returned  to  him, 
is  not  explained.  At  all  events,  the  bill  fails  to  mention  that 
any  notes  are  outstanding  or  were  ever  given,  or  that  the 
written  contract  was  then  in  the  hands  or  control  of  appel- 
lee, save  that  in  the  exhibit  of  the  contract  attached  to  the 
bill,  there  is  a  recitation  that  appellant  has  given  his  prom- 
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issory  notes  for  three  several  sums  therein  mentioned;  but 
even  in  the  agreement,  to  whom  he  has  given  the  notes,  or^ 
to  whom  or  whose  order  they  are  payable,  is  not  mentioned; 
the  bill  thus  fails  to  have  any  allegation  that  any  notes 
were  given. 

The  most  that  can  be  said  is,  that  the  bill  alleges  that  the 
alleged  agreement  contains  a  statement  that  notes  were 
given  by  appellant.  This  is  not  a  sufficient  charge.  Story's 
Eq.  Plead.,  Sec.  27;  Wright  v.  Dame,  22  Picl^.  55;  White  v. 
Yaw,  7  Vt  357. 

The  jurisdiction  of  a  court  of  equity  is  in  this  case  invoked 
to  cancel  a  contract  not  alleged  to  be  out  of  the  possession 
or  control  of  the  complainant,  or  in  that  of  the  defendant. 
So  far  as  putting  the  contract  to  an  end,  that,  if  apj^ellant's 
position  be  true,  could  have  been  done  by  the  giving  of 
notice  by  appellant  that  he  acquiesced  in  the  declaration  of 
forfeiture;  the  interposition  of  a  court  of  equity  was  not 
needed  in  order  to  terminate  the  contract. 

It  is  not  alleged  that  there  is  an  instrument  in  the  posses- 
sion of  the  defendant  which  should  be  surrendered  and  can- 
celed; there  are  not  shown  to  be  any  outstanding  notes,  and 
the  bill  therefore  remains  an  attempt  solely  to  recover 
money  paid  upon  a  contract  without  bringing  an  action  at 
law.     The  demurrer  to  the  bill  should  have  been  sustained. 

There  is  in  the  bill  the  allegation  that  com{)lainant  is 
informed  and  believes  that  the  defendant,  at  the  time  of  the 
making  of  the  agreement,  had  no  legal  title  to  the  premises, 
and  that  the  defendant  has  had  no  title  to  the  property  at 
any  time  since  the  making  of  the  contract;  this  is  not  a  suffi- 
cient allegation. 

A  mere  allegation  that  the  complainant  is  informed 
and  believes  so  and  so,  is  not  an  averment  of  any  material 
fact.  A  complete  answer  to  such  an  averment  would  be  for 
the  defendant  to  say  that  he  denies  that  the  complainant  is 
either  so  informed  or  so  believes;  the  issue  thus  made  up 
would  be,  not  what  is  the  fact,  but  is  the  complainant  so 
informed  and  does  he  so  believe  ? 

The  complainant  might,  if  unable  to  make  positive  aver- 
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raent,  have  said  that  he  was  so  informed  and  so  believed, 
and  thereupon  so  averred  and  charged,  or  that  upon  the  best 
of  his  information  and  belief  he  averred  and  charged. 
Campbell  v.  P.  &  D.  E.  Co.,  71  111.  611;  Walton  v.  West- 
wood,  73  111.  125;  Story's  Eq.  Plead.,  Sees.  27-241;  McDow- 
ell V.  Graham,  3  Dana  (Ky .),  73;  Longes  v.  Kennedy,  2  Bibb. 
607;  Jones  v.  Cowles,  26  Ala.  612-614;  Cameron  v.  Abbott, 
30  Ala.  416;  Nix  v.  Winter,  35  Ala.  309;  Ex  parte  Keid,50 
Ala.  439;  Wells  v.  Bridgeport,  30  Conn.  316. 

The  evidence  showed  that  appellee  had,  w^hen  the  con- 
tract was  made,  a  contract  for  a  title;  that  he  had  possession 
of  the  land,  and  had  paid  taxes  on  it  since  1885,  and  that  at 
the  time  of  the  trial  he  had  a  warranty  deed  of  the  prem- 
ises, and  was  willing  to  carry  out  the  agreement. 

When  the  bill  was  filed,  the  time  at  which  appellee  was 
bound  to  convey  had  not  arrived.  That,  before  being  bound 
to  convey,  he  did  not  have  a  complete  .and  perfect  title,  is 
immaterial.     Monsen  v.  Stevens,  56  111.  335. 

Keither  the  bill  nor  the  evidence  made  a  case  for  the  inter- 
position of  a  court  of  equity;  the  bill  Avas  therefore  prop- 
erly dismissed. 

Decree  affirmed. 

Judge  Shepard  took  no  part  in  the  consideration  or  decis- 
ion of  this  case. 


Sol.  T.  Fish  et  al. 

V. 

RuDi  Kegez. 


Practice  Act,  Sec.  17, 

1.  The  right  to  have  a  cuit  dismissed,  under  the  provisions  of  Sec.  17 
of  the  Practice  Act,  may  be  waived  by  the  defendant 

2.  In  the  conti'oversy  in  question  tliis  court  holds,  in  view  of  the  evi- 
dence, that  there  was  no  waiver  on  tlie  part  of  the  defendant  of  the  right 
to  dismiss,  and  affirms  the  judgment  for  the  defendant. 
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[Opinion  filed  November  17,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Newman  &  Northrup,  for  appellants. 

Messrs.  Wilbeb,  Eldridge  &  Pinney,  for  appellee. 

Mr.  Justice  Shepard.  The  statute,  Sec.  17  of  the 
Practice  Act,  provides  that  "  if  no  declaration  shall  be  filed 
ten  days  before  the  second  term  of  the  court,  the  defendant 
shall  be  entitled  to  judgment  as  in  case  of  a  nonsuit." 

The  right  to  have  a  suit  dismissed,  under  the  provisions 
of  the  statute  just  quoted,  may  be  waived  by  the  defendant. 
Pratt  V.  Grimes,  35  111.  164;  Moody  v.  Thomas,  79  111.  274. 

Was  there  a  waiver  in  this  case  ?  The  suit  was  begun 
and  summons  personally  served  on  defendant  February  25, 
1892.  The  next  term  of  the  Superior  Court  to  which  the 
summons  was  returnable,  began  on  the  seventh  day  of 
March,  and  the  April  term,  which  was  the  second  term,  be- 
gan on  April  4th.  The  declaration!  was  not  filed  until 
April  26th. 

On  May  4th  the  defendant,  by  counsel,  entered  a  general 
appearance  in  the  cause. 

On  May  12th  the"  court,  on  motion  of  defendant's  attor- 
neys, dismissed  the  suit  for  want  of  a  declaration  filed  in 
time,  and  gave  judgment  for  costs  against  plaintiflFs. 

Between  the  filing  of  general  appearance  on  May  4th,  and 
the  motion  to  dismiss  on  May  12th,  the  defendant  made  no 
move  in  the  case.  It  was  during  that  time  that  the  irreg- 
ular filing  of  the  declaration  during  the  second  term,  and 
not  before  it,  was  discovered.  The  defendant  was  not  in 
court  by  virtue  of  the  appearance  that  was  filed,  but  was 
there  by  virtue  of  the  service  of  the  summons  previously 
had  upon  him.  Having  taken  no  steps  in  the  case  after  the 
entry  of  his  appearance  and  it  not  appearing  in  the  record 
that  he  had  knowledge  of  the  irregularity  in  filing  the 
declaration  until  after  his  appearance  was  filed,  the  mere 
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fact  that  his  appearance  was  general,  and  not  special,  did 
not  deprive  him  of  the  right  to  move  to  dismiss  the  suit  be- 
cause of  th6  declaration  not  having  been  filed  in  time.  The 
motion  to  dismiss  coming  in  apt  time  after  the  discovery  of 
the  irregularity,  was  properly  granted.  1  Tidd's  Practice, 
518;  1  Gainers  Eep.,  107. 

Furthermore,  the  statute  does  not  abate  the  suit  in  case 
the  declaration  shall  not  be  filed  before  the  second  term,  but 
gives  the  defendant  the  right,  on  his  motion,  to  judgment 
as  in  case  of  non-suit. 

A  non-suit  is  usually  the  result  of  a  failure  of  the  plaint- 
iff to  maintain  his  suit  on  the  merits,  and  for  the  obtaining 
of  a  judgment  upon  the  merits  a  limited  or  special  appear- 
ance is  unnecessary.  It  is  unlike  an  appearance  for  the  pur- 
pose of  procuring  an  abatement  of  the  suit,  because  of  a 
defective  or  void  writ,  or  other  cause. 

The  judgment  of  the  Superior  Court  was  right  and  should 
therefore  be  affirmed. 

Judgment  affirmed. 


1 4^   43Q  ^j 

46    430| 
M    313} 

%  f^  Benjamin  Frankland 

V. 

L.  M.  Johnson. 

Negotiable  hish-uments — Note— Execution— Sec.  S4,  Chap.  110,  R.  S, 
— Attachvient  Act,  Sec.  27, 

1.  If  tiie  defendant  in  an  action  upon  a  promissory  note  desires  to 
raise  the  question  of  the  obligation  being  that  of  some  one  else,  and  not 
of  himself,  he  must  put  the  execution  of  the  instrument  in  issue  by  his 
plea,  duly  verified. 

2.  The  action  in  the  case  presented  was  in  assumpsit  begun  by  attach- 
ment and  based  upon  a  promissory  note.  Tlie  trial  was  begun  before  a 
jury  and  evidence  was  heard  upon  the  merits  to  a  point  where  the  court 
considered  the  law  question  was  presented  as  to  the  liability  of  the 
defendant  upon  the  facts  adduced;  then,  by  agreement  of  counsel,  the 
jury  was  waived  and  the  cause  submitted  to  the  court  and  the  trial  pro> 
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ceeded  with.  This  court  holds,  it  being  contended  that  the  court  erred 
in  not  quashing  the  attachment  and  in  not  submitting  the  issue  on  tlie 
attachment  to  the  jury  separately  from  that  upon  the  merits,  that  the 
whole  case  was  before  the  jurj'  in  the  first  instance,  both  upon  the  merits 
and  upon  the  plea  to  the  attachment,  and  that  there  is  nothing  in  the 
record  to  show  that  tl>e  whole  cause  was  not  submitted  to  the  court. 

3,  There  is  no  support  to  the  contention  of  counsel,  that  Sec.  27  of  tlie 
Attachment  Act  requires  a  separate  trial  of  the  right  to  attach.  And  tlie 
affidavit  of  the  defendant,  submitted  on  the  motion  for  a  new  trial,  as  to 
what  his  understanding  was  of  the  effect  of  the  submipsion  of  the  cause 
to  the  court,  can  not  be  allowed  to  overcome  the  record,  which  shows 
that  the  whole  cause  was  submitted  to  the  court,  and  that  evidence  upon 
both  issues  was  heard. 

4.  This  court  holds  that  the  evidence  justified  the  trial  court  in  find- 
ing for  the  plaintiff  on  the  issue  of  non-residence  of  defendant,  and 
declines  to  interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Thomas  F.  Tipton,  Judge^  presiding. 

Messrs.  M.  J.  Dunne  and  J.  TV.  Wauohop,  for  appellant. 

Mr.  M.  L.  Thackaberry,  for  appellee. 

Mr.  Justice  Siiepard.  This  action  was  in  assumpsit, 
begun  by  attachment.  The  declaration  consisted  of  the 
common  counts,  and  a  special  count  upon  a  prorjiissory  note 
of  which  the  following  is  a  copy : 

"$5,592.00.     -  Chicago,  June  1st,  1885. 

On  or  before  the  first  day  of  June,  1888,  the  AYestern  Sea- 
man's Friend  Society  agrees  to  paj'-  to  L.  M.  Johnson,  or 
order,  the  sum  of  five  thousand,  five  hundred  and  ninetv-two 
dollars,  with  interest  at  the  rate  of  six  per  cent  per  annum. 

B.  Frankland,  Gen.  Supt." 

Indorsements  on  the  back  of  the  note  amount  to  $396.73. 

The  si)ecial  count  alleges  that  the  defendant  (appellant), 
on,  etc.,  "  made  his  certain  promissory  note  in  writing 
*  *  *  in  and  by  which  said  note  the  said  defendant,  by 
the  name,  style  and  description  of  The  Western  Seaman's 
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Friend  Society,  promised  to  pay  the  said  plaintiff,"  etc., 
*  *  *  and  that  he,  tlie  said  defendant,  "  at  the  same  time 
and  place  of  the  execution  of  the  note  aforesaid,  and  as  a 
part  of  the  same  transaction,  by  a  certain  writing  upon  the 
face  of  said  note,  guaranteed  the  prompt  payment  of  the 
same,  and  undertook  and  promised  to  pay  to  the  order  of 
said  plaintiff  the  sum  of  money  therein  mentioned    *    *    *  j 

which  wpting  was  in  the  words  and  figures  following  to 
wit:  B.  Frankland,  Gen.  Supt."  Notice  of  the  attach- 
ment was  duly  given  by  publication,  and  the  writ  was  levied 
on  certain  real  estate. 

The  defendant  appeared,  and  issues  were  joined  on  his 
plea  of  the  general  issue  to  the  declaration,  and  his  plea  in 
abatement  to  the  attachment  writ.  By  agreement  of  par- 
ties the  cause  was  submitted  to  the  court  for  trial  without  a 
jury,  and  judgment  was  rendered  for  the  plaintiff. 

It  is  contended,  first,  that  the  note.dechired  upon  is  the 
obliiration  of  the  Western  Seaman's  Friend  Societv  and  not 
that  of  appellant.  The  authorities  are  inharmonious  as  to 
who  is  obligated  upon  instruments  more  or  less  allied  in 
terms  to  the  note  in  question,  but  we  do  not  deem  it  neces- 
sary to  review  or  discuss  them  in  the  case  at  bar. 

If  ap])ellant  had  desired  to  raise  the  question  of  the  obli- 
gation })eing  that  of  some  one  else  and  not  of  himself,  he 
should  have  put  the  executicm  of  the  instrument  in  issue  by 
his  plea  duly  verified. 

Our  statute  provides  that  a  defendant  shall  not  be  per- 
mitted to  deny  on  trial  the  execution  of  anyinstrument  in 
Avriting  upon  which  suit  has  been  brought,  unless  the  denial 
is  made  by  plea  verified  by  affidavit.  Sec.  34,  Chap.  110, 
It.  o. 

The  allegations  of  the  declaration  are  that  appellant 
made  his  note,  and  that  he  promised  by  the  name  of  the 
Western  Seaman's  Friend  Society  to  pay  it,  and  also  that 
he  guaranteed  the  note  by  the  name  of  B.  Frankland,  Gen- 
eral Superintendent,  and  a  copy  of  the  note  was  filed  with 
the  declaration.  The  appellant  thus  had  specific  notice  of 
what  was  claimed  of  him,  and  of  the  particular  instrument 
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upon  which  the  claim  was  based.  If  he  intended  on  the 
trial  to  insist  that  the  promise  was  not  his,  in  fact,  but  was 
that  of  the  Western  Seaman's  Friend  Society,  he  should 
have  put  the  question  in  issue  in  the  way  prescribed  by  the 
statute. 

There  was  no  substantial  variance  between  the  instru- 
ment as  declared  upon  and  the  note  offered  in  evidence, 
and  in  the  absence  of  a  verified  plea  the  court  below  was 
amply  justified  iu  finding  that  the  promise  was  made  by 
the  appellant  as  alleged.  Frye  v.  Mpnkins,  15  111.  339;  Foy 
v.  Blackstone.  31  111.  538;  Delahay  v.  Clement,  2  Scam.  575;. 
Neteler  v.  Culies,  18  111.  188. 

It  is  further  contended  that  the  court  erred  in  not  quash- 
ing the  attachment  writ,  and  also,  that  it  was  error  not  to 
have  submitted  the  issue  on  the  attachment  to  the  jury 
separately  from  that  upon  the  merits. 

The  trial  was  begun  before  a  jury  and  evidence  had  been 
heard  upon  the  merits  of  the  case  to  a  point  where  the 
court  considered  the  law  question  was  presented  as  to  the 
liability  of  the  defendant  upon  the  facts  adduced.  There- 
upon by  agreement  of  counsel,  the  jury  was  waived  and  the 
cause  submitted  to  the  court  and  the  trial  proceeded  with. 

The  whole  case  was  before  the  jury  in  the  first  instance, 
both  upon  the  merits  and  upon  the  plea  to  the  attachment; 
and  there  is  nothing  in  the  record  to  show  that  the  whole 
cause  was  not  submitted  to  the  court.  The  recital  in  the  rec- 
ord of  the  judgment  states,  on  the  agreement  of  parties  in 
open  court,  "  this  cause  is  submitted  to  the  court  for  trial 
without  a  jury."  This  includes  the  whole  cause,  and  not 
merely  a  single  one  of  several  issues  in  the  cause. 

There  is  no  support  to  the  contention  of  counsel,  that 
Sec.  27  of  the  Attachment  Act  requires  a  separate  trial  of 
the  right  to  attach;  and  the  court  might  pro})erly  have  re- 
fused to  try  the  cause  by  piecemeal. 

As  a  matter  of  fact  both  issues  were  tried  by  the  court. 

Evidence  on  both  sides  was  heard  on  both  issues,  and  for 

anything  appearing,  the  court  was  justified  by  the  evidence 

•in  finding  both  issues  for  the  plaintiff.     The  affidavit  of  the 

Vou  XLVI  2S 
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defendant  submitted  on  the  motion  for  a  new  trial,  as  to 
what  his  understanding  was  of  the  effect  of  the  submission 
of  the  cause  to  the  court,  can  not  be  allowed  to  overcome 
the  record,  which  shows  that  the  whole  cause  was  submit- 
ted to  the  court,  and  that  evidence  upon  both  issues  was 
heard. 

In  view  of  what  the  evidence  was  under  the  plea  to  the 
attachment,  we  do  not  rc^^ard  the  question  raised  as  to  the 
effect  of  filing  the  amended  affidavit  in  attachmentj  as  im- 
portant. 

There  was  enough  in  tlie  evidence  to  justify  the  court  in 
finding  for  the  plaintiff  on  the  single  issue  of  non-residence 
of  defendant,  and  that  issue  was  presented  by  the  original 
aflBdavit,  and  the  plea  in  abatement  and  replication  thereto. 

Other  questions  have  been  argued,  which  we  do  not  con- 
sider it  necessary  to  discuss.  Upon  the  whole  record  we 
are  satisfied  that  entire  justice  has  been  done  to  the  appel- 
lant, and  that  no  sufficient  reason  exists  for  a  reversal  of 
the  cause,  and  the  judgment  of  the  Circuit  Court  will 
therefore  be  affirmed. 

Judgment  affirmed. 


46  484  The  People  of  the  State  of  Illinois  ex  rel.  Clar- 

60    546  T       ny 

-i^r^  ence  L.  Crymble 

54    619 


V. 

Oliver  H.  Horton. 

Mandamus — Refusal  to  Sign  Certificate  of  Evidence — Contempt. 

1.  A  party  can  not  be  deprived  of  an  opportunity  to  appear,  defend 
and  appeal  from  any  proc(»eding  ap^ainst  him  because  he  is  in  contempt, 
and  in  so  doing  he  is  entitled  to  all  the  rights  of  any  other  defendant. 

2.  While,  under  our  statute  allowing  defendants  to  plead  as  many 
matters  of  fact  as  they  may  think  necessaiy  to  tluir  defense,  several 
distinct  defenst^  may  be  set  up  in  an  answer  to  a  petition  for  a  writ  of 
mandamus,  yet  such  defenses  must  be  consistent,  for  the  answer  must 
upon  its  face  appear  to  be  entirely  true. 

3.  The  return  to  a  writ  of  mandamus  should  not  be  in  general  terms, 
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without  allegmg  specifically  the  facts  relied  upon,  nor  should  it  be  argu- 
mentative or  evasive.  Greater  certainty  is- required  in  a  return  than  in 
an  ordinary  plea  in  bar,  and  every  intendment  is  made  against  returns 
which  do  not  answer  important  facts. 

4.  It  is  not  sufl&cient  for  a  judge  in  refusing  to  sign  a  certificate  of 
evidence  to  answer  tliat  the  certificate  presented  did  not  contain  all  the 
evidence,  but  with  reasonable  certainty  the  evidence  omitted  should  be 
poLDted  out,  in  order  that  the  court  from  which  the  writ  has  issued  may 
shape  its  order  to  meet  the  emergency. 

5.  A  party  has  not  only  a  right  to  a#  bill  of  exceptions,  or  a  certificate 
of  evidence,  but  he  has  a  right  to  the  assistance  of  the  court,  if  neces- 
Bary,  to  enable  him  to  prepare  and  present  a  true  and  complete  bill  or 
certificate.  If  papers  used  in  evidence  are  in  possession  of  the  complain- 
ant, who  refuses  to  produce  them,  the  defendant  is  entitled  to  an  order 
of  coui-t  requiring  their  production,  in  order  that  they  may  be  copied 
and  embodied  in  the  certificate. 

6.  The  relator  in  the  case  presented  is  entitled  to  have  signed  a  true 
certificate  of  the  evidence.  As  to  what  constitutes  a  tme  certificate  the 
respondent  herein  must  decide. 

[Opinion  filed  December  8,  1892.] 
Petition  for  mandamus. 
Me.  Charles  T.  Faeson,  for  appellants. 
Messrs.  Rich  &  Stone,  for  appellee. 

Mr.  Justice  Waterman.  In  this  cause  it  appears  tliat  on 
the  second  day  of  March,  1892,  in  a  suit  against  the  relator, 
by  his  wife,  Emma  J.  Crymble,  a  decree  for  separate  main- 
tenance was  entered  by  the  Circuit  Court,  in  and  by  which 
decree  certain  sums  were  allowed  to  the  complainant  therein 
as  alimony,  and  the  defendant,  Clarence  L.  Crymble,  was 
ordered  to  pay  §100  as  solicitor's  foes,  in  monthly  install- 
ments of  $25  each,  beginning  with  the  date  of  the  entry  of 
the  decree.  It  further  appears  that  at  tlie  same  time  the 
said  defendant  was  allowed  sixty  days  within  which  to  pre- 
pare and  file  a  certificate  of  the  evidence  in  the  said  cause, 
in  which  said  decree  and  order  had  been  made. 

Thereafter,  on  the  seventeenth  day  of  March,  an  order 
was  entered  by  the  Circuit  Cou^'t,  that  said  defendant  show 
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cause  by  the  foUowiDg  Tuesday  why  he  should  not  pay  to 
the  said  complainant  the  alimony  and  solicitors'  fees  ordered 
as  aforesaid.  Upon  the  eighteenth  day  of  the  following 
April,  the  said  defendant  tendered  to  the  judge  of  said  Cir- 
cuit Court,  the  Honorable  Oliver  H.  Horton,  before  whom 
said  separate  maintenance  proceedings  had  been  had,  a  cer- 
tificate of  evidence  in  said  cause,  and  asked  that  the  same  be 
apjyroved  and  signed  as  such  certificate. 

An  attachment  against  the  said  defendant  for  non-com- 
pliance with  the  aforesaid  order  to  pay  alimony  and  solic- 
itors' fees,  was  on  the  same  day  issued  by  said  Circuit  Court, 
and  the  application  to  the  court  to  sign  the  said  certificate 
of  evidence  was  continued  to  the  25th  day  of  A2)ril. 
Upon  the  last  named  day  the  court  refused  to  sign  the  cer- 
tificate of  evidence  so  presented  to  him  by  the  said  defendant. 

A  writ  of  error  having  been  sued  out  of  this  court  by  said 
defendant  to  reverse  said  decree,  and  said  suit  in  error  being 
now  pending  in  this  court,  upon  the  application  of  the 
plaintiflf  in  said  proceeding  in  error,  an  alterEative  writ  of 
mandamus  w^as  issued  by  this  court  to  the  said  Oliver  H. 
Horton,  judge  of  said  Circuit  Court,  requiring  him  to  show 
cause  why  a  peremptory  w^rit  commanding  him  to  sign  said 
certificate  of  evidence  should  not  be  issued. 

In  his  answer  to  the  alternative  writ,  the  respondent  says 
that  he  "  denies  that  the  said  certificate  of  evidence  was  in 
a  due  and  proper  form,  and  that  it  contained  all  of  the  evi- 
dence given  upon  the  hearing  of  said  cause,  but  that  said 
certificate  was  faultv  and  not  in  due  form,  and  did  not  con- 
tain  all  of  the  evidence,  and  that  the  petition  filed  herein 
admits  that  the  certificate  of  evidence  so  presented  was  im- 
perfect ajid  not  a  complete  certificate  of  evidence." 

"  That  he  admits  it  to  be  his  duty,  as  one  of  the  judges 
of  said  Circuit  Court,  to  sign  and  approve  a  proper  certifi- 
cate of  evidence  in  said  case  when  such  an  one  is  presented 
to  him,  *  *  *  but  that  at  no  time  has  such  a  certificate 
of  evidence  been  presented  to  him." 

The  respondent  further  answering  says  "  that  at  the  time 
the  said  imperfect  certificate  of  evidence  was  presented  to 
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him,  the  said  petitioner  was  in  contempt  of  said  court,  and 
that  an  attachment  had  been  issued  against  said  petitioner 
for  non-oompliance  with  the  orders  of  said  court  in  said 
cause,  and  that  he,  the  said  defendant,  refused  to  approve 
and  sign  the  said  certificate  of  evidence  for  the  reason, 
among  others,  that  he,  the  said  petitioner,  was  in  contempt 
of  said  court." 

The  petition  for  a  writ  of  mandamus  sets  forth  that  the 
respondent  refused  to  examine  or  approve  the  said  certifi- 
cate of  evidence  presented  to  him,  upon  the  sole  and  only- 
ground  that  the  petitioner  was  then  and  there  in  contempt 
of  the  said  Circuit  Court  because  of  his  failure  to  obey  the 
orders  thereof  relative  to  the  payment  of  alimony  and 
solicitors'  fees,  and  directed  the  counsel  for  complainant  to 
prepare  a  formal  order  to  that  effect. 

That  thereafter,  on  the  2d  day  of  May,  1892,  an  order 
was  entered  by  the  said  Circuit  Court,  which  recited  that 
the  defendant  had  disregarded  the  decree  of  the  court  as  to 
the  payment  of  alimony  and  solicitors'  fees,  and  it  appear- 
ing that  the  said  defendant  had  presented  to  the  court  a 
certificate  of  evidence  in  said  cause  and  requested  the  court 
to  approve  and  sign  the  same,  and  it  further  appearing  that 
on  account  of  the  default  of  the  said  defendant  in  the  pay- 
ment of  the  money  as  aforesaid,  and  of  hi^  being  in  con- 
tempt of  the  court,  the  court  has  heretofore  refused  to  read 
said  certificate  of  evidesnce  or  accept,  sign  or  approve  of  the 
same,  "  It  is  ordered,  adjudged  and  decreed  that  the  motion 
or  request  of  the  defendant  be  denied,  and  the  court  doth 
hereby,  on  account  of  the  failure  of  said  defendant  in  com- 
plying with  the  orders  and  rules  of  this  court  relating  to  the 
matters  aforesaid,  and  on  account  of  said  defendant  being 
in  contempt  of  this  court,  refuse  to  read,  approve  or  sign  the 
said  certificate  of  evidence,  as  presented  by  said  defend- 
ant." 

That  such  an  order  was  made  is  not  denied,  and  the 
statement  in  the  answer  that  at  no  time  has  a  proper  cer- 
tificate of  evidence  been  presented,  and  that  the  petitioner 
80  admits  by  the  petition  filed  in  this  cause,  must  refer  to 
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the  allegation  in  the  petition  that  the  certificate  of  evidence 
presented  contained  all  the  evidence  "  except  some  exhibits 
which  were  withheld  by  the  complainant  in  said  cause." 

Whatever  doubt  may  have  at  one  time  existed  as  to  the 
right  of  a  party  in  contempt  to  appear  and  make  a  defense 
and  to  insist  upon  his  rights  as  a  defendant,  it  is  settled  that 
in  this  State  a  party  can  not  be  deprived  of  an  opportunity 
to  ap])oar,  defend  and  appeal  from  any  proceeding  against 
him,  because  he  is  in  contempt,  and  that  in  so  doing  he  is 
entitled  to  all  the  rights  of  any  other  defendant. 

In  the  case  of  Gordon  v.  Goi'don,  the  court  struck  out 
the  answer  of  the  defendant  because  of  his  failure  to  pay 
temporary  alimony,  as  ordered.  This  was  held  in  41  111. 
App.  137,  and  30  ^.  E.  Kep.  446,  to  have  been  unwarranted. 

In  Haldane  v.  Eckford,  Law.  Eep.,  7  Eq.  425,  the  Vice- 
chancellor  said  that  although  the  contempt  committed  by 
the  defendants  had  been  of  the  most  flagrant  kind,  yet  as 
what  they  asked  was  "  for  the  purpose  of  defending  them- 
selves, he  had  no  jurisdiction  to  refuse  the  order." 

In  The  People  ex  rel.  v.  Prendergast,  117  111.  588,  a  per- 
emptory" writ  of  mandamus  was  issued,  commanding  the 
respondent  to  grant  to  the  relator  an  appeal  from  a  decree 
rendered  against  him,  notwithstanding  he  was  in  contempt 
when  his  prayer  for  an  appeal  was  made.  See  also  Haz- 
zard  V.  Durant,  11  R.  I.  11)5,  198,  201;  Johnson  v.  Superior 
Crt.,  G3  Cal.  578;  Rickets  v.  Mornington,  7  Sim.  200;  Bick- 
ford  V.  Skewes,  10  Sim.  193. 

In  the  case  under  consideration  the  defendant  wished  for 
a  certificate  of  evidence  for  the  purpose  of  defending  him- 
self against  an  application  for  separate  maintenance  brought 
against  him;  had  the  suit  been  at  his  instance,  and  in  such 
suit  he,  acting  as  one  asking  for  relief,  had  been  in  con- 
tempt, a  different  question  would  have  been  presented.  So, 
too,  the  present  case  is  to  be  distinguished  from  that  in 
which  the  contempt  of  a  defendant  consists  in  his  refusing 
to  pei'sonally  be  in  and  before  the  court,  and  he  then,  still 
refusing  to  appear,  asks  that  counsel  may  be  permitted  to 
come  in  his  stead  and  make  a  defense  for  him. 
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The  statement  in  the  answer,  that  the  respondent  is  ready 
to  sign  and  approve  a-proper  certificate  of  evidence  in  said 
case,  is  entirely  inconsistent  with  the  answer  that  one  of  the 
reasons  for  refusing  to  approve  the  certificate  presented 
was  that  the  petitioner  was  then  in  contempt  of  siiid  court. 

While,  under  our  statute  allowing  defeiulants  to  plead  as 
many  matters  of  fact  as  they  may  think  necessary  to  their 
defense,  several  distinct  defenses  may  be  set  up  in  itn 
answer  to  a  petition  for  a  writ  of  mandamus,  yet  such  de- 
fenses must  be  consistent,  for  the  answer  must  upon  its  face 
appear  to  be  entirely  true.  High  on  Extraordinary  Reme- 
dies, Sec.  463;  Ex  parte  Candel,  48  Ala.  380;  Angell  &  Ames 
on  Corporations,  Sec.  721;  Regina  v.  Mayor  of  Norwich, 
Ld.  Raymond,  1244;  King  v.  Mayor  of  York,  4  T.  R.  690; 
King  V.  ifayor  of  Cambridge,  2  T.  R.  456;  Wood  on  Man- 
damus, 45;  Queen  v.  Mayor  of  Pomfret,  10  Mod.  Rep.  108. 

Xor  is  it  a  sufficient  answer  to  say  that  no  proper  cer- 
tificate of  evidence  was  presented  to  the  respondent.  The 
return  to  a  writ  of  mandamus  should  not  be  in  general 
terms,  Tvithout  alleging  specifically  the  facts  relied  upon, 
nor  should  it  be  argumentative  or  evasive.  High  on  Extra- 
ordinary Remedies,  467;  Wood  on  Mandamus,  44;  The 
People  ex  rel.  v.  Ohio  Grove,  51  111.  191. 

Greater  certainty  is  required  in  a  return  than  in  an  ordi- 
nary plea  in  bar.  Tapping  on  Mandamus,  352,  370;  Moses 
on  Mandamus,  210;  The  People  ex  rel.  v.  Ohio  Grove, 
sujyra. 

Every  intendment  is  made  against  returns  which  do  not 
answer  important  facts.  The  People  ex  rel.  v.  Kilduff,  15 
111.  492;  The  People  ex  rel.  v.  Ohio  Grove,  supra. 

It  is  not  sufficient  to  merely  answer  that  the  certificate 
presented  did  not  contain  all  the  evidence,  but  with  reason- 
able certainty  the  evidence  omitted  should  be  pointed  out, 
in  order  that  the  court  from  which  the  writ  has  issued  may 
sha|^  its  order  to  meet  the  emergency.  Regina  v.  Ipswich, 
2  Ld.  Raymond,  1239;  2  Salkeld,  435;  The  People  ex  rel! 
v.  Salomon,  54  111.  39,  44. 

A  party  has  not  only  a  right  to  a  bill  of  exceptions,  or  a 
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certificate  of  evidence,  but  he  has  a  right  to  the  assistance 
of  the  court,  if  necessary,  to  enabla  him  to  prepare  and 
present  a  true  and  complete  bill  or  certificate.  If  papers 
used  in  evidence  are  in  the  possession  of  the  complainant, 
who  refuses  to  produce  them,  the  defendant  is  entitled  to 
an  order  of  court,  requiring  the  production  of  such  papers, 
in  order  that  they  may  be  copied  and  embodied  in  the 
certificate.  The  People  ex  rel.  v.  Williams,  91  111.  87-91; 
The  People  ex  rel.  v.  Gary,  105  111.  264-271. 

The  relator  is  entitled  to  have  signed  a  true  certificate  of 
evidence.  As  to  what  constitutes  a  true  certificate,  the 
respondent  must  decide. 

The  demurrer  to  the  answer  will  be  sustained  and  a 
peremptory  writ  issued  requiring  the  respondent  to  sign  a 
true  certificate. 

Peremptory  vrrit  issued. 


Mrs.  B.  Graham  and  Andrew  J.  Graham 

V. 

Annie  M.  Sadlier  et  al. 

Instructions, 

The  credibility  of  a  witness  is  a  question  of  fact  for  the  consideration 
of  the  jury,  in  regard  to  which  a  given  court  is  prohibited  from  express- 
ing an  opinion.  \ 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KiciiARD  S.  TuthilLj  Judge,  presiding. 

Messrs.  John  E.  Dalton  and  Samuel  J.  Lumbard,  for 
appellants. 


Mr.  Lawrence  M.  Ennis,  for  appellees. 
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Mr.  Justice  Gary.  The  appellees  sued  the  appellants  to 
recover  a  balance  claimed  on  an  account  for  books  sold,  and 
the  question  in  the  case  was  as  to  the  amount. 

It  may  be  admitted  that  statements  made  by  Andrew  J. 
Graham  before  the  trial,  w^ere  inconsistent  with  his  testimony 
on  the  trial,  but  what  sum  the  appellees  are  entitled  to  re- 
cover is  not  so  clear  that  a  serious  error,  w^hich  may  have 
had  the  effect  of  increasing  the  amount  of  the  verdict,  can 
be  disregarded. 

At  the  request  of  the  appellees,  and  plainly  aimed  at  the 
said  Andrew,  the  court  gave  this  instruction : 

"  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  or  any  witness,  before  tes- 
tifying in  this  case,  has  made  any  statements  out  of  the  court 
concernino:  any  of  the  material  matters  involved  herein, 
materially  different  and  at  variance  with  what  he  has  stated 
on  the  witness  stand,  then  the  jury  are  instructed  by  the 
court  that  these  facts  tend  to  impeach  either  tlie  recollection 
or  the  truthfulness  of  the  witness,  and  the  jury  should  con- 
sider these  facts  in  estimating  the  weight  which  ought  to  be 
given  to  his  testimony." 

There  may  be  inconsistency  in  the  law  that  it  is  for  the 
court  to  determine  what  testimony  shall  be  admitted,  when 
the  only  purpose  of  it  is  to  impeach ;  and  that  it  is  only  for 
the  jury  to  say,  after  such  testimony  is  in,  whether  it  does 
tend  to  impeach ;  but  under  the  rule  that  the  credibility  of 
witnesses  is  a  question  "  of  fact,  and  for  the  jury,  and  in  re- 
gard to  which  the  court  is  equally  prohibited  from  express- 
ing an  opinion,  as  in  regard  to  any  other  question  of  fact '' 
(Johnson  v.  People,  140  111.  350),  such  an  instruction  is  error. 
In  effect  the  instruction  is  like  those  condemned  in  Shaw  v. 
People,  81  111.  150,  and  Clevenger  v.  Curr}-,  81  111.  432.  And 
see  Koad  Co.  v.  People,  96  111.  584.  The  cases  are  too 
numerous  to  cite. 

In  any  of  the  digests,  wherever  Clevenger  v.  Curry  is 
cited,  will  be  found  many  others. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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August  C.  Ronehel  and  Hilda  E.  Ronehel 

V. 

Andrew  Lofquist. 

Negotiable  Instniments  —Promissory  Note-Set-off. 

In  an  action  upon  a  proniissorj'  note  this  court  holds,  that  the  facts  set 
up  in  defcndantw'  special  plea  constituted  a  valid  set-off;  that  plain tifTs 
demurrer  tliereto  should  have  been  ovemiled,  not  sustained:  that  de- 
fendants should  have  been  allowed  to  prove  the  tnith  of  the  plea  if  thty 
could,  and  that  the  judgment  for  the  plaintiff  can  not  stiind. 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Geokcje  II.  Kktielle,  Judge,  presiding. 

Mr.  GiLiiERT  G.  OoDEN,  for  appellants. 
Mr.  Edward  Maher,  for  appellee. 

Mr.  Justice  Siiepard.     Appellee,  as  assignee  of  the  note 
sued  upon,  brought  suit  against  ap])ellants  as  makers  of  a 
])romissory  note,  of  which  the  following  is  a  co])v  : 
"  $800.  Galexa,  March  9,  1891. 

One  year  after  date  we  promise  to  pay  to  the  order  of 
Amanda  Lofquist,  eight  hundred  dollars,  at  703G  Honore 
St.,  Englewood,  111.  Value  rec'd,  with  interest  at  6  per 
cent  per  annum. 

Endorsed:     Amanda  Lofquist. 

August  C.  Ronehel, 

Hilda  E.  Konehel." 

Appellants  pleaded  s]>ecially  that  the  note  was  made  and 
delivered  to  Amanda  Lofquist  by  August  C.  Ronehel  as 
principal  debtor,  and  by  Hilda  E-  Ronehel  as  surety  for 
August,  whereof  the  plaintiff  had  notice;  that  the  note  was 
assigned  to  the  plaintiff  by  Amanda,  after  it  became  due, 
and  that  before  and  at  the  time  of  the  commencement  of 
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the  suit  Amanda  was  and  still  is  indebted  to  August  for 
goods  sold,  etc.,  in  the  sum  of  $1,100,  which  indebtedness 
appellants  oflFered  to  set  off. 

Plaintiff's  demurrer  to  the  special  plea  was  sustained. 
Appellants  electing  to  stand  by  the  plea,  trial  followed, 
with  verdict  and  judgment  for  the  plaintiff.  This  is  an 
appeal  from  that  judgment. 

The  demurrer  should  have  been  overruled.  The  facts  set 
up  in  the  special  plea  constituted  a  valid  set-off,  and  the 
defendants  should  have  been  allowed  to  prove  the  truth  of 
the  plea  if  they  could.  Kev.  Stat.  111.,  Chap.'  98,  Sec.  12;  1 
Brandt  on  Suretyship,  Sees.  29  and  30;  Graff  v.  Kahn,  18 
111.  App.  4:85;  Third  Swedish  Church  v.  Wiaerell,  43  111. 
App.  414;  nimrod  v.  Baugh,  85  111.  435. 

The  judgment  of  the  Superior  Court  will  therefore  be 
reversed  and  £he  cause  remanded. 

Reversed  and  remanded. 


Fred  Miller  Brewing  Company 

V: 

Louis  W.  Utz. 


Negotiable  Instniments— Notes— Execution— Fraud  and  Circumven- 
tion as  to, 

1.  The  facts  constituting  fraud  must  be  set  forth  when  the  same  is 
alleged  in  a  plea. 

2.  Only  proof  of  such  fraud  as  was  described  in  a  plea  alleging  fraud 
can  constitute  a  defense  in  a  given  case. 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Mr.  Elisha  "Whittlesey  Jr.,  for  appellant. 
Mr.  Julius  Andrek,  for  appellee. 
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Mr.  Justice  Waterman.  This  was  an  action  brought  by 
appellant  upon  two  promissory  notes  made  by  appellee. 

As  to  one  of  these  notes  appellee  pleaded  that  its  execu- 
tion was  obtained  by  the  fraud  cAr  circumvention  of  the 
plaintiff,  and  set  up  certain  alleged  false  and  fraudulent 
representations,  whereby  he,  the  said  defendant,  was  induced 
to  execute  the  said  note.  As  to  the  other  note  there  was 
only  the  plea  of  the  general  issue. 

Upon  the  question  of  fraud  and  circumvention  there  was 
evidence  as  to  only  the  note  concerning  w^hich  the  special 
plea  was  filed. 

Under  those  pleas  and  such  evidence  the  court  gave  the 
following  instruction : 

"  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  fraud  or  circumvention  was  used  bv  the 
plaintiff  in  the  obtaining,  the  making  or  executing  either  of 
the  notes  Offered  in  evidence  in  this  cause,  that  such  fraud 
or  circumvention  is  a  bar  to  this  action,  and  if  vou  believe 
from  a  preponderance  of  the  evidence  that  fraud  or  circum- 
vention was  practiced  on  the  defendant  in  the  execution  of 
said  note,  that  they  shall  find  the  issues  for  the  defendant 
as  to  the  note  so  obtained." 

This  instruction  is  clearlv  erroneous.  Whatever  fraud  or 
circumvention  may  have  been  used  in  the  obtaining  of  one 
of  the  notes,  such  fraud  or  circumvention  would  constitute 
no  bar  to  an  action  upon  the  other  note,  as  to  which  neither 
fraud  nor  circumvention  Avas  alleged  or  proved.  The  instruc- 
tion is  otherwise  objectionable.  Only  the  proof  of  such 
fraud  as  w^as  described  in  the  special  plea  filed  could  consti- 
tute a  defense  even  to  that  note. 

The  jury  should  not  have  been  permitted  to  take  into  con- 
sideration any  fraud  or  circumvention  other  than  that  set 
forth  in  such  special  plea. 

The  facts  constituting  fraud  must,  when  it  is  alleged  in  a 
plea,  be  set  forth.     Goodrich  v.  Reynolds  et  al.,  31  111.  490. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded, 

Heversed  and  remanded. 
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Keim  v.  City  of  Chicago. 


Isaac  Keim 

V. 

The  City  of  Chfcago. 

Criminal  Law — Municipal  Corporations — Ordinances— Intelligence 
Offices. 

1.  Tlie  provisions  of  a  municipal  charter  permitting  the  regulation  of 
certain  occupations,  are  in  effect  a  prohibition  against  interference  by  the 
city  with  business  concerning  which  the  charter  makes  no  mention. 

2.  The  city  of  Chicago  not  having  been  empowered  to  license,  pro- 
hibit or  regulate  intelligence  offices,  the  penalty  prescribed  for  the  viola- 
tion of  its  ordinance  relating  to  the  subject,  can  not  be  imposed. 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Criminal  Court  of  Cook  Countyj  the 
Hon.  TuEODOKE  Brentano,  Judge,  presiding. 

Mr.  A.  BiNswANOER,  for  appellant. 

Mr.  John  S.  Miller,  for  appelliee. 

Mr.  Justice  Waterman.  Appellant  as  the  secretary  of 
Siegel,  Cooper  &  Companj^  a  corporation,  was  arrested  and 
fined  $50  for  violating  Sec.  2118  of  Art.  23  of  the  ordi- 
nances of  the  city  of  Chicago. 

From  the  judgment  so  imposed  he  prosecutes  this 
appeal.  "We  have  not  been  informed  of  any  and  we  find  no 
statute  empowering  the  city  of  Chicago  to  license  or 
regulate  or  prohibit  the  keeping  of  intelligence  offices. 
The  provisions  of  the  charter  permitting  the  city  to  regu- 
late certain  occupations  are  in  effect  a  prohibition  against 
its  interference  with  business  concerning  which  the  charter 
makes  no  mention-  City  of  Cairo  v.  Bross,  101  111.  475; 
Holder  v.  City  of  Galena,  19  111.  App.  409;  Thomas  v.  West 
Jersey  K.  K.  Co.,  102  U.  S.  82. 
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The  city  not  having  been  empowered  to  regukite  intelli- 
gence offices,  the  keeping  of  offices  for  the  obtaining  of 
places  or  employment  for  female  domestic  servants  or  other 
laborers,  a  penalty  can  not  be  imposed  for  a  violation  of 
the  provisions  of  its  ordinance  in  that  regard. 

The  judgment  of  the  court  below  is  therefore  reversed. 

Judameiit  reversed. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany 

V. 

William  White,  by  Next  Friend,  etc. 

Railroads — Negligence — Coll  ision —  Crossing. 

In  an  action  brought  to  recover  from  a  railroad  company  for  personal 
injuries  alleged  to  have  been  received  through  its  negligence  at  a  public 
crosning,  this  court  holds  as  eiTor  the  refusal  of  an  instruction  on  behalf 
of  defendant  setting  forth  that  the  plaintiff  was  not,  in  view  of  the  evi- 
dence, entitled  to  recover,  and  that  the  judgment  in  his  behalf  must  be 
reversed, 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  Edwin  Walker  and  Arthur  J.  Eddy,  for  appel- 
lant. 

Messrs.  "Weigley,  Bulkley  &  Gray,  for  appellee. 

Mr.  Justice  Gary.  This  case  must  be  sent  back  for 
another  trial.  It  is  not  enough  to  charge  a  railway  for  the 
injury  resulting  from  a  collision  at  a  crossing,  that  the  rail- 
way and  highway  cross  each  other  upon  the  same  level, 
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and  that  is  all  that  this  record  reallv  shows  as  the  erround 
of  recovery.  Full  of  danger  as  such  crossings  are,  the  law 
permits  them. 

Whether  any  bell  was  being  rung  at  the  time  of  the  acci- 
dent is  not  material,  on  the  version  that  the  appellee,  as  a 
witness,  gives  of  the  accident.  That  version  is,  that  at  the 
time  of  the  accident  he  was  a  little  over  ten  years  of  age 
when  he  approached  from  the  north  the  crossing  of  the 
railway  (which  runs  on  Bloomingdale  road)  over  Gross 
avenue,  and  ran  upon  the  track  without  any  heed  to  the 
surroundings.  The  train  of  forty-four  or  forty-five  freight 
cars  was  running  west  toward  Gross  avenue,  and  there  was 
very  little  in  the  way  to  obscure  a  view  of  it  by  the  appellee 
as  he  came;  one  house  and  the  picket  fence  of  a  chicken 
yard  seem  to  have  been  all. 

If  the  rumble  of  such  a  train,  and  the  pulling  of  the  loco- 
motive failed  to  attract  the  attention  of  the  appellee,  the 
sound  of  the  bell  would  also  have  failed.  He  was  so  lost  to 
all  around  him  that  he  never  knew  Avhether  he  was  struck 
by  anything  or  not;  he  infers  that  he  was  because  he  was 
lying  upon  the  ground,  and  saw  cars  passing,  and  found 
himself  badlv  hurt. 

There  is  nothing  in  the  testimony  of  other  witnesses  that 
helps  the  case  of  the  appellee. 

It  is  probably  true  that  the  bell  was  ringing,  and  there  is 
no  evidence  to  justify  a  conclusion  that  the  train  was  run- 
ning at  an  undue  rate  of  speed. 

The  appellant  asked  an  instruction  that  the  appellee  could 
not  recover,  which  should  have  been  given,  and  the  refusal 
of  which  was  an  error  for  which  the  judgment  must  be  re- 
versed.   C.  &  A.  E.  E.  Co.  V.  Adler,  129  111.-  335. 

Reversed  and  retnanided. 
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40    448  V 

151s  264 

Arnold  Heap,  Administrator. 

New  Trial— Practice, 

Unless  it  is  assigned  in  the  trial  court  as  a  reason  for  a  new  trial 
that  the  damages  awarded  in  a  given  ca£>e  were  excchbive,  thejjoiut  can 
not  be  urged  lierein. 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Ilon, 
Frank  Baker,  Judge,  presiding. 

Messrs.  Runyan  &  Runyan,  for  appellants. 

Messrs.  Samuel  B.  Fostee  and  Sa3iuel  W.  Jackson,  for 
appellee. 

Mr.  Justice  Waterman.  This  was  an  action  brought  by 
appellee  as  the  administrator  of  the  estate  of  one  Yita 
Yalla,  who,  while  working  in  the  stone  quarry  of  appel- 
lants, was  accidentally  killed  by  the  breaking  of  a  wire  rope 
attached  to  the  machinery  there  in  use. 

The  questions  presented  by  this  record  are  entirely  con- 
cerning the  facts  of  the  case.  We  see  no  sufficient  reason 
for  interfering  with  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  in  this  regard.  The  jury  have  found  that 
the  death  of  Vita  Valla  was  caused  by  the  negligence  of 
appellants,  and  while  there  is  no  occasion  for  the  accusation 
of  criminal  negligence  so  freely  made  by  counsel  for  ap|:)eL 
le3,  we  do  think  that  th^  eviieac3  sustains  the  conclusions 
of  the  jury. 

The  damages  assessed  are  not  excessive,  and  the  motion 
for  a  new  trial  did  not  j)roceed  upon  the  ground  that  the 
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damages  are  excessive.    Unless  assigned  as  a  reason  for  a 

new  trial  that  the  damages  found  were  excessive,  it  can  not 

be  urged  in  this  court  as  a  ground  for  a  new  trial.     Linn  v. 

Linderoth,  40  111.  App.  320. 

The  judgment  will  be  affirmed. 

Judgment  affirtn-ed. 


Union  National  Bank  of  Chicago 

V. 

Louisville,   New   Albany   &  Chicago    Railway 

Company. 

Contracts— Procurement  of  Loan — Commission — Recovery  of— Usury, 

1.  Where  persons  have  deliberately  put  their  engagements  into  writ- 
ing in  such  terms  as  import  a  legal  obligation,  without  any  .uncertainty 
as  to  the  object  or  extent  of  such  engagement,  it  is  conclusively  pre- 
sumed that  the  whole  engagement  of  the  parties,  and  the  extent  and 
manner  of  their  undertaking  was  reduced  to  writing,  and  all  oral  testi- 
mony of  a  previous  colloquium  between  the  parties,  or  of  conversation 
or  declarations,  at  the  time  when  it  was  completed,  or  afterward,  must 
be  ^ejected. 

2.  In  an  action  brought  to  recover  a  sum  claimed  to  be  due  as  com- 
mission for  making  a  loan,  a  note  having  been  given  for  the  amount 
thereof,  this  court  holds  that  evidence  as  to  an  alleged  parol  agreement 
as  to  a  commission  was  inadmissible  and  declines  to  interfere  with  the 
judgment  for  the  defendants. 

[Opinion  'filed  December  8,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  "Willits,  Eobbins  &  Case,  for  appellant. 

Mr.  George  W.  Kretzinger,  for  appellee. 

Mr.  Justice  Shepard.    This  is  a  suit  in  assumpsit,  brought 

Vou  XLVl  29 
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by  appellant,  a  national  bank,  against  appollee,  an  Illinois 
corporation,  to  recover  $3,750.  Ail  the  facts  of  the  case  are 
comprised  within  the  following  stipulation,  upon  which  the 
cause  was  submitted  to  the  court  below,  without  a  jury,  and 
together  with  the  notes  mentioned,  comprised  all  the  evi- 
dence offered. 

"  On  or  about  September  17, 1890,  William  L.  Breyfogle, 
then  president  of  the  Louisville,  New  Albany  &  Chicago 
Railway  Company,  verbally  arranged  with  the  Union  Na- 
tional Bank  of  Chicago  for  a  loan  of  one  hundred  and  fiftv 
thousand  dollars  ($150,000)  to  said  railwaj'^  company,  the 
repayment  thereof  to  be  secured  by  collateral  security  in 
the  form  of  three  hundred  (300)  bonds  of  the  general  gold 
bonds  of  the  Louisville,  New  Albanj^  &  Chicago  Kailway 
Company,  said  bonds  being  in  the  denomination  of  one  thou- 
sand dollars  each. 

"It  was  verbally  agree<l  in  this  arrangement  that  the 
bank  should  discount  from  this  one  hundred  and  jSf ty  thou- 
sand dollars  interest  at  the  rate  of  six  (6)  per  cent  per 
annum,  and  that  Mr.  Breyfogle,  president  of  the  railway 
company,  should  endeavor  to  secure  the  Chicago  &  West- 
ern Indiana  Railway  Company  as  a  depositor  with  said 
Union  National  Bank,  and  in  case  he  failed  so  to  do,  the 
said  bank  should  have  in  lieu  of  such  deposit  a  commission 
of  two  and  one-half  per  cent  upon  said  one  hundred  and 
fifty  thousand  dollars  in  addition  to  said  six  per  cent  thereon. 
The  deposits  of  the  Chicago  &  Western  Indiana  Railway 
Company  would  have  been  valuable  to  the  said  bank  as  a 
*  part  of  its  business,  and  it  declined  to  make  the  said  loan, 
except  upon  the  terms  above  stated. 

"  After  this  arrangement  had  been  thus  agreed  upon,  Mr. 
Lewis,  the  treasurer  of  the  railroad  company,  filled  out  a 
note  for  one  hundred  and  fifty  thousand  dollars,  dated  Sep- 
tember 17,  1890,  payable  six  months  after  date,  to  the  order 
of  the  Union  National  Bank,  describing  the  collateral  secu- 
rity, and  providing  that  after  maturity  the  note  was  to  draw 
interest  at  the  rate  of  eight  per  cent  per  annum,  a  copy  of 
which  note  is  hereto  attached  and  marked  '  Exhibit  A.' 
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"  After  this  note  had  been  duly  prepared  by  Mr.  Lewis 
and  executed  by  the  railroad  company,  he  took  the  note  to 
the  bank,  and  the  bank  accepted  said  note  and  placed  the 
amount  thereof,  less  the  interest  for  six  months,  at  the  rate 
of  six  per  cent  as  above  stated,  to  the  credit  of  the  said 
railroad  company.  Upon  the  maturity  of  said  note  said 
loan  was  extended  for  thirty  days  by  a  further  note  of  the 
same  amount  prepared  by  Mr.  Lewis  in  the  manner  as  the 
first  note  was  prepared  and  delivered  by  him,  a  copy  of  the 
said  second  note  being  hereto  attached  and  marked  '  Ex- 
hibit B.' 

"  Upon  the  delivery  of  this  second  note  to  the  bank  the 
first  note  was  canceled  in  the  following  words :  '  Union 
National  Bank,  Chicago,  23  March,  1891.  Paid'  and  returned 
to  the  railroad  company. 

"  Upon  the  maturity  of  this  second  note  the  same  was 
paid  to  the  bank  by  the  treasurer  of  the  railroad  company 
according  to  its  tenor  and  effect,  and  upon  such  payment  said 
second  note  and  the  three  hundred  thousand  dollars  of  bonds 
therein  named  as  collateral  security  were  returned  to  the 
said  treasurer,  as  the  proper  officer  of  said  railroad  com- 
pany to  receive  the  same,  and  said  second  note  was  marked 
canceled  and  paid,  as  appears  upon  the  copy  thereof  hereto 
attached.  The  Chicago  &  Western  Indiana  Railway  Com- 
pany was  not  secured  as  a  depositor  with  the  said  bank,  nor 
has  any  part  of  the  said  commission  of  two  and  one-half 
per  cent  been  paid." 

The  exhibits  referred  to  in  the  stipulation  are,  first  ("  Ex- 
hibit A  "),  a  note  of  appellee  for  $150,000,  bearing  date 
September  17,  1800,  and  payable  six  months  after  date,  to 
the  order  of  appellant,  and  drawing  interest  after  maturity 
at  the  rate  of  eight  per  cent  per  annum,  and  stamped  "  paid." 
"  Exhibit  B  "  is  a  note  of  appellee  for  like  amount,  bearing 
date  March  20,  1891,  and  payable  thirty  days  after  date,  to 
the  order  of  the  appellant,  and  drawing  interest  after 
maturity  at  the  rate  of  eight  per  cent,  which  is  also  stamped 
"  Paid." 

The  appellee  pleaded  the  general  issue  and  two  special 


452  Appellate  Courts  of  IllTiVois. 

Vol.  46.]    Union  Nat.  Bk.  of  Chicago  v.  L.,  N.  A.  &  G.  Ry.  Co. 

pleas  of  usury  under  the  act  of  congress  establishing 
national  banks,  it  being  averred  that  under  that  act 
national  banks  can  not  receive  from  an  Illinois  corporation 
more  than  seven  per  cent  per  annum,  and  that  the  two  and 
one-half  per  cent  commission  herje  sought  to  be  recovered, 
added  to  the  six  per  cent  interest  received  by  appellant 
upon  the  above  note,  constitute  a  rate  of  interest  in  excess 
of  seven  per  cent. 

The  Circuit  Court  having  found  the  issues  for  the  ap- 
pellee, the  appellant,  from  a  judgment  in  favor  of  defendant 
for  costs,  prosecuted  this  appeal. 

The  grounds  here  urged  for  reversal  are : 

1.  That  the  Federal  act  referred  to  does  not  prescribe  a 
rate  of  seven  per  cent  on  loans  made  in  the  State  of  Illinois 
to  corporations. 

2.  If  it  did,  the  agreement  here  shown  is  not  usurious. 
We  do  not  feel  called  upon  to  review  the  arguments  of 

counsel  as  to  whether  or  not  the  agreement  between  the 
parties  in  relation  to  the  payment  of  a  commission,  as  set 
out  in  the  stipulation  of  facts,  constituted  a  usurious  con- 
tract, and  one  therefore  not  enforceable.  The  point  is  made 
that  the  note,  being  in  writing,  constitutes  the  sole  contract 
between  the  parties,  and  no  evidence  of  any  contemporaneous 
verbal  agreement  is  admissible  to  vary  its  terms. 

The  agreement  to  pay  the  commission  was  a  part  of  the 
same  arrangement  under  which  the  bank  agreed  to  lend  the 
money.  The  stipulation  expresses  that  the  bank  declined  to 
make  the  loan  except  upon  terms  which  involved  the  pay- 
ment of  the  commission. 

There  can  be  no  doubt  that  the  two  and  one-half  per  cent 
to  be  paid  upon  the  Sli>0,000  in  case  of  a  failure  to  secure 
for  the  bank  the  Western  Indiana  Railway  Company  as  a 
depositor,  was  intended  as  an  additional  consideration  for 
the  loan  beyond  the  specified  rate  of  six  per  cent  interest. 
It  was,  therefore,  a  subject  that  the  terms  of  the  note  com- 
pletely covered.  The  note  for  $150,000,  dated  September 
17,  1890,  w^as  given  in  effectuation  of  the  arrangement  en- 
tered into  for  the  loan,  and  when  the  note  was  delivered 
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and  accepted,  it  being  certain  in  all  its  terms,  and  expressive 
of  a  complete  agreement  between  the  parties,  the  conclusive 
presumption  of  law  followed,  that  the  whole  terms  of  the 
agreement  were  correctly  expressed  in  the  writing.  Abrams 
V.  Pomeroy,  13  111.  133. 

I^or  do  we  think  it  makes  any  difference  that  there  was 
no  time  specified  in  the  original  arrangement  within  which 
the  deposit  account  of  the  Western  Indiana  Company  should 
be  secured,  and  therefore  .the  law  w^ould  allow  a  reasonable 
time  for  the  doing  of  it,  which  would  extend  past  the  time 
of  the  giving  of  the  note,  before  the  additional  two  and  one- 
half  per  cent  could  be  demanded. 

Jt  was  intended  that  the  deposit  account  or  its  alterna- 
tive, the  two  and  one-half  per  cent  commission,  should  be 
additional  compensation  for  the  loan,  and  the  written  con- 
tract or  note  failing  to  mention  either  one,  but  providing 
for  the  samel  subject  and  comprising  a  complete  contract  in 
that  regard,  as  well  as  in  all  other  respects,  ther  presumption 
already  stated  follows  quite  as  conclusively  as  if  the  secur- 
ing of  the  deposit  account  had  not  been  in  contemplation 
by  the  parties. 

It  is  unlike  the  cases  cited  by  counsel  where  the  executed 
final  contract  embraced  only  a  part  of  the  subjects  covered 
by  the  original  executory  contract. 

It  is  laid  down  in  1  Greenleaf  on  Evidence,  Sec.  276,  that, 
w^hen  parties  have  deliberately  put  their  engagements  into 
writing,  in  such  terms  as  import  a  legal  obligation,  without 
any  uncertainty  as  to  the  object  or  extent  of  such  engage- 
ment, it  is  conclusively  presumed  that  the  whole  engage- 
ment of  the  parties,  and  the  extent  and  manner  of  their 
undertaking  was  reduced  to  writing,  and  all  oral  testimony 
of  a  previous  colloqtiium  between  the  parties,  or  of  con- 
versation or  declarations  at  the  time  when  it  was  completed, 
or  afterward,  must  be  rejected. 

The  Supreme  Court  and  this  court  have  repeatedly  stated 
the  same  doctrine;  and  the  rule  is  so  old,  so  well  established, 
and  so  consonant  with  reason  and  justice,  as  to  render  argu- 
ment unnecessary.    Abrams  v.  Pomeroy,  13  111.  133;  Harlow 
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V.  Boswell,  15  111.  5G;  Winneshcik  Ins.  Co.  v.  Ilolzgrafe,  53 
111.  516;  Conwell  v.  S.  &  N.  W.  R.  R.  Co.,  81  111.  232;  Keegan 
V.  Kinnaire,12  111.  App.  484;  B.  &  O.  R.  R.  Co.  v.  Brant,  17 
III.  App.  151;  Hoag  v.  Carpenter,  18  111.  App.  555;  Union 
Nat.  Bank.  v.  International  Bank,  22  111.  App.  G52. 

Evidence  of  the  parol  agreement  of  the  parties  was  thei*e- 
fore  inadmissible,  and  the  judgment  of  the  Circuit  Court 
was  right. 

tliidffment  affirmed. 


Henry  Dressel 

V. 

Samuel  G.  Lonsdale  et  al. 

Husband  and  Wife — Partnership — New  Trial — Damages. 

1.  Excessive  damages  as  a  ground  for  a  new  trial  must  be  sj^ecially 
assigned  in  the  motion,  or  tliat  ground  is  waived. 

2.  A  husband  may  enter  into  partnerehip  with  his  wife. 

8.    When  they  sue  as  joint  plaintiffs.  Sec.  34,  Practice  Act,  dispenses 
with  proof  of  their  joint  interest,  though  it  may  be  disproved. 
4,    Presumptively  a  husband  supplies  the  house. 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Messrs.  M.  A.  Korke  &  Son,  for  appellant. 

No  appearance  for  appellees. 

Mr.  Justice  Gary.  This  was  an  action  by  the  appellees 
for  compensation  for  boarding  the  infant  children  of  the 
appellant  at  his  request.  It  was  tried  upon  the  testimony 
of  the  appellees  solely,  the  appellant  making  no  defense  ujwn 
the  merits,  and  having  none. 
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All  instructions  asked  on  his  behalf  were  given. 

In  the  motion  for  a  new  trial  no  complaint  is  made  of 
the  amount  of  the  verdict.  Excessive  damages  as  a  ground 
for  a  new  trial  must  be  specially  assigned  in  the  motion,  or 
that  ground  is  waived,  Linn  v.  Linderoth,  40  111.  App.  320; 
Rice  V.  lleap,  46  IlL  App.  448. 

The  objection  was  made  below,  and  insisted  upon  here, 
that  the  action  should  have  been  by  the  wife  alone.  It 
makes  no  difference  to  him  whether  the  judgment  is  in  favor 
of  both  or  one;  it  bars  another  suit  by  either. 

Husband  and  wife  mav  contract  with  each  other  under 
the  statute  "  Husband  and  Wife."  Crura  v.  Sawyer,  132  111. 
443.  They  may,  therefore,  enter  into  partnership  with  each 
other. 

When  they  sue  as  joint  plaintiffs,  the  statute  (Sec.  34 
Practice  Act)  dispenses  with  proof  of  their  joint  interest, 
though  it  may  be  disproved. 

It  is  true  that  both  appellees  in  the  testifying  spoke  of  the 
dealings  as  being  between  the  appellant  and  the  wife,  but 
that  is  not  inconsistent,  no  attention  being  called,  while 
they  were  testifying,  to  that  point,  with  some  arrangement  * 
between  the  appellees  for  a  division  of  profits. 

The  statute  supplies  the  place  of  proof  of  some  such  ar- 
rangement, to  the  extent  at  least,  that  the  verdict  of  the 
jury,  which  under  the  instruction  given  was  in  effect  that 
the  proof  did  not  show  a  cause  of  action  "  in  favor  of  one 
only,"  is  not  to  be  overturned.  Touhy  v.  Daly,  27  111. 
App.  459. 

The  wife's  earnings  are  her  own.  Presumptively  the 
husband  supplies  the  house.     They  might  pool  and  divide. 

The  judgment  is  affirmed. 

Judgment  affij^med. 
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Vol.  46.]  Gone  Bros.  &  Co.  v.  Loemo  Printing  Co. 

Gane  Brothers  &  Company 

V. 

Loemo  Printing  Company. 

Negotiable  Liatruments, 

1.  In  view  of  the  evidence  in  the  case  presented,  this  court  holds  that 
a  person  named,  properly  made,  in  the  name  of  a  corporation,  the  note 
involved. 

2.  The  action  of  the  trial  court  in  the  case  presented  in  granting  leave 
to  defendant  nunc  pro  tunc  to  file  a  verified  plea  which  had  been  filed 
without  leave,  denying  the  execution  of  the  note,  can  not  be  revoked. 
The  assignment  was  not  thus  denied  and  therefore  was  not  in  issue. 

3.  This  court  likewise  holds  that  the  note  in  the  case  presented  is 
prima  facie  supported  by  a  valuable  consideration;  if  not  so  in  fact,  tlie 
burden  is  on  the  defendant  to  show  all  the  circumstances. 

[Opinion  filed  December  8,  1892.] 

» 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  IIenry  F.  Joslin  and  Max  Robinson,  for  appel- 
lants. 

Mr.  Allan  C.  Story,  for  appellee. 

Mr.  Justice  Gary.  Tliis  case  bes^un  before  a  justice, 
where  the  appellants  recovered  a  judgment  upon  a  prom- 
issory note  as  follows: 

LoEMo  Printing  Company, 

CnicAGo.  III.,  January  7,  1890. 

$160.38. 

Sixty  days  after  date  we  promise  to  pay  to  the  order  of 

C.  L.  Damerau,  for  account  II.  L.  D.,  one  hundred  and  sixty- 

six  and   38-100  dollars,  at  48-52  Franklin   street.     Value 

received.     With  attorney's  fees,   exchange  and  collection 

charges,  and  seven  per  cent  interes*t  from  date. 

Loemo  Printing  Company, 

Per  Adrian  Britt,  Manager. 
Due  March  11,  1800. 

(Endorsed)    C.  L.  Damerau,  Per  Lanth. 
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On  appeal  by  the  appellee  to  the  Circuit  Court,  leave  was 
given,  nunc  pro  tunc,  to  file  a  verified  plea,  which  had  been 
filed  without  leave,  denying  the  execution  of  the  note.  This 
action  of  the  court  can  not  be  revoked.  Jackson  v.  Warren, 
32  111.  331;  Zipp  v.  Uhland,  30  lU.  App.  280. 

The  assignment  was  not  thus  denied  and  therefore  was 
not  in  issue.     Sec.  56,  Justices  Act. 

It  was  sufficiently  proved  that  the  note  was  given  for  a 
just  debt  which  the  printing  company  owed  to  the  deceased 
husband  of  the  payee,  and  the  indoi'sement  of  it  was  for  a 
ust  del:)t  due  from  him  to  the  appellants.  Also  that  Britt 
was  the  sole  manager  of  the  printing  company,  to  whom  the 
officers  of  the  corporation  left  the  entire  conduct  of  its  busi- 
ness, indorsing  checks,  collecting  and  paying  bills,  etc.,  and 
that  with  the  acquiescence,  and  subsequent  adoption  of  his 
act,  he  had  given  at  least  one  note  in  the  name  of  the 
printing  company  before  giving  the  one  in  suit.  His  act  in 
giving  this  should  be  sustained. 

The  note  given  to  the  widow  is,  prima  faoie^  supported 
by  a  valuable  consideration ;  if  not  so  in  fact,  the  burden  is 
on  the  appellee  to  show  all  the  circumstances.  Eiley  v. 
Loughrey,  22  111.  97.  And  see,  generally,  Lewis  v.  Lyons,  13 
111.  117,  and  Cross  v.  Cary,  25  111.  461. 

There  was  no  evidence  that  the  deceased  left  any  children, 
or  creditors  other  than  the  appellants,  nor  of  the  amount  of 
his  estate,  nor  that  there  was  any  administration  upon  it. 

The  finding  and  judgment  should  have  been  for  the  appel- 
lants, and  the  case  having  been  tried  by  the  court  without  a 
jury,  final  judgment  will  be  so  entered  here  for  the  amount 
due,  with  costs  from  the  beginning  before  the  justice.  Union 
Is  at.  Bank  v.  Manistee  Lumber  Co.,  43  111.  App.  525. 

Judgment  for  the  a2)j)ellant8. 

Mr.  Justice  Waterman  dissents. 


88    S03 
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4«    468 

46  458  Clarke  Merchant  and  Henry  W.  Merchant, 

iTTli  Copartners, 


V. 

Walter  M.  Rowland  and  Justin  W.  Meacham. 

Oarnishment — Sec,  10 ,  Chap.  62,  R.  S. — Jxirisdictioiu 

In  garnishment  proceedings  this  court  affirms  the  jud{2:meijt  for  the 
garnishees,  in  ^jnestion,  no  judgment  having  been  obtained  against  the 
principal  defendant 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding. 

Mr.  Max  Kobinson,  for  appellants. 

Messrs.  Walter  M.  Howland  and  George  A.  Trude,  for 
appellees. 

Mr.  Justice  Waterman.  This  suit  was  begun  by  appel- 
lants before  a  justice  of  the  peace,  against  the  American 
Introduction  Company,  a  coqioration,  as  the  principal 
defendant,  and  ap])ellees  as  garnishees. 

No  service  was  had  upon  the  corporation,  and  it  did  not 
appear;  notwithstanding  this,  the  justice  court  rendered!, 
against  appellees,  who  were  served  and  w^ho  answered,  judg- 
ment for  §120.^)3.  .  Ap])ellees  took  an  appeal  to  the  Circuit 
Court,  where  the  principal  defendant,  The  American  Intro- 
duction Company,  never  have  been  brought  or  come  into 
court,  upon  the  trial  had  against  the  garnishees,  judgment 
was  rendered  in  favor  of  them,  and  tliey  were  discharged. 

The  answer  of  the  garnishees  filed  in  the  justice  court, 
disclosed  that  they  were  each  indebted  to  the  principal 
defendant  in  the  sum  of  $500.     It  is  therefore  contended 
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that  it  appearing  that  the  garnishees  were  eaeh  indebted  to 
the  principal  defendant  in  more  than  tlie  sum  of  $200,  the 
justice  had  no  jurisdiction  to  render  a  judgment  against 
either  of  them.  This  court  in  Haines  v.  O'Conner,  5  111. 
App.  213,  held  that  "  the  principal  defendant  is.  in  gar- 
nishee proceedings  of  this  nature,  the  plaintifif,  as  against  the 
garnishee,  and.  that  the  debt  of  the  garnishee  must  be  only 
for  such  sum  as  is  within  the  jurisdiction  of  the  court  before 
which  the  proceeding  is  had." 

We  are  aware  that  a  different  conclusion  was  reached  by 
the  Appellate  Court  of  the  Second  District  in  the  case  of 
Home  Insurance  Company  v.  Kirk,  23  lU.  App.  19. 

If  this  question  alone  were  in  the  case,  we  should  feel  in- 
clined to  follow  the  opinion  of  Mr.  Justice  McAllister  of 
this  district,  and  to  hold  it  decisive ;  but  in  addition  to  this 
difficulty  appellants  failed  to  obtain  judgment  against  the 
])rincipal  defendant;  they  were,  therefore,  not  entitled  to 
final  judgment  against  the  garnishees.  Sec.  10,  Chap.  62, 
E.  S. 

It  is,  to  be  sure,  the  case  that  the  suit  in  this  case  was 
brought  under  tlie  provisions  of  the  statute  concerning .cor- 
jwrations;  thereby,  in  order  to  proceed  against  appellees  as 
garnishees,  it  was  not  necessary  to  have  first  obtained  a 
judgment  against  the  principal  debtor,  or  to  have  had  suf- 
ficient ground  for  proceeding  by  attachment  against  it,  but 
the  suit  once  begun,  the  course  of  it  as  regards  the  garnishees 
must  be  in  accordance  with  the  statute  concerning  garnish- 
ment, and  if  no  judgment  is  had  against  the  principal  de- 
fendant, then  no  final  judgment  can  be  rendered  against  the 
garnishees. 

In  the  present  case  it  has  never  been  established  that  the 
principal  defendant  is  indebted  to  appellants  in  any  sum 
whatever ;  the  ascertainment  and  judicial  determination  of 
such  indebtedness  is  fundamental;  upon  this  the  right 
to  judgment  against  the  garnishees  depends. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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JoHy  Kelly,  Conservator,  etc., 

V. 

Massachusetts  Mutual  Life  Insurance  Co. 

Real  Propertif — Sale — QuiUdaiin. 

In  the  case  presented,  this  court  holds  that  petitioner,  having  redeemed 
from  the  sale  of  certain  real  estate  before '  the  certificate  of  evidence 
herein  was  made,  that  the  decree  of  the  lower  court  denying  the  prayer 
for  a  quit-claim  deed  from  defendants  was  correct. 

[Opinion  filed  December  8, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
lUuRRAY  F.  TtJLEY,  Juclgc,  presiding. 

Mr.  William  II.  Sisson,  for  appellant. 

Mr.  James  E.  Munroe,  for  appellee. 

« 

Mr.  Justice  Gary.  The  appellant  is  the  conservator  of 
Sarah  Boggs,  and  tiled  a  petition  under  a  former  decree  to 
which  the  parties  kbove  named  were  parties,  to  compel  the 
insurance  company  to  execute  a  quit-claim  to  some  real 
estate  which  had  been  sold  under  the  decree,  and  bid  in  by 
the  company,  and  for  which  the  company,  when  the  peti- 
tion was  filed,  held  a  certificate  of  sale. 

The  ground  of  equity  claimed  in  the  petition  is  immate- 
rial for  present  purposes.  The  only  relief  asked  was  that 
quit-claim;  no  other  could  be  given  on  that  petition ;  and 
that  quit-claim  the  appellant  obtained,  by  redeeming  from 
the  sale,  before  the  certificate  of  evidence  on  .which  the 
case  is  presented  to  us,  was  made. 

To  determine  now  whether  the  appellant  was  entitled  to 
the  quit-claim  without  redeeming  would  be  to  act  as  a  moot 
court.     Loven  v.  People,  46  111.  App.  306. 

The  appeal  is  dismissed. 

Apj>€al  dismissed. 


First  District — October  Term,  1892.       461 

Thomas  v.  International  Bank. 


Frederick  M.  Thomas 

V. 

International  Bank. 

Banks — Limitations. 

Wliere  a  depositor  gives  a  check  on  his  bank  and  his  account  is  thereby 
overdrawn,  a  promise  to  pay  the  bank  if  it  honors  the  same,  is  to  be 
implied. 

[Opinion  filed  December  8,  1892.] 
\ 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Mr.  William  E.  Mason,  for  plaintifif  in  error. 

Messrs.  Pence  &  Carpenter,  for  defendant  in  error. 

Mr.  Justice  Gary.  The  facts  out  of  which  this  litigation 
springs  are  sufficiently  stated  in  Richardson  v.  International 
Bank,  11  111.  App.  5S2,  International  Bank  v.  Jones,  15  111. 
App.  594,  and  119  111.  407. 

The  case  was  tried  by  the  court  without  a  jury,  and  the 
finding  of  the  court  settles  the  first  question,  which  is  one 
of  fact,  that  is,  did  the  bank  release  Thomas,  when  it  con- 
tinued to  do  business  with  Oakford,  under  the  same  name 
as  when  Thomas  was  a  member  of  the  firm  ? 

The  other  question  is  of  law:  Are  checks  paid  by  a  bank, 
without  funds  of  the  drawer  in  its  possession  to  meet  them, 
"  written  contracts  "  under  Sec.  16  of  the  Limitation  Act,  so 
that  ten,  and  not  five,  years  is  a  bar?  In  principle  there  is 
no  difference  between  this  case  and  Hart  v.  Otis,  41  111.  App. 
431. 

That  a  check  on  a  bank,  where  the  drawer  keeps  an  ac- 
count, implies  a  promise  by  the  drawer  to  the  bank  to  pay 
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if  the  bank  will  honor  it,  and  his  account  is  thereby  over- 
drawn, "  is  too  clear  to  require  discussion." 

The  finding  and  judgment  for  the  bank  on  the  checks 
which  overdrew  the  account  are  right,  and  the  judgment  is 
affinned. 

Judgmoit  affirmed. 


4«    4fl2 

60      49 

^51    561 

46  M8  J.  Fred  Treftz 

54    o44 


46    462  V. 

67    508 

.  iS  j62|  Edward  L.  Staiil, 

46    463 

69    647; 


46    408 
76    407 


Pra^f tee— Placing  Case  upon  Short  Cause  Calendar — Neic  Trial— 
Affldavits, 
46      462 
^z—  1.    The  rule  in  cases  of  mere  irrej^iilarity  require?  the  party  to  move 


46      462     at  the  first  opportunity,  or  show  an  excuse  for  not  doing  so.     Where  the 
48<     merits  are  involved,  the  rule  is  not  applied  with  so  much  vigor. 


46      462 
105     »237 


2.  Where  judgment  is  rendered  against  tlie  defendant  in  a  given 
cause  in  his  absence,  and  in  the  absence  of  any  agent  or  attorney,  an 
affidavit  asking  that  the  verdict  and  judgment  be  set  aside  and  for  a  new 
trial,  should  show  the  facts  on  wliich  the  defense  is  based. 

3.  IrreguLarity  as  to  service  of  papers  necessary  to  get  a  cause  upon  a 
short  cause  calendar,  are  waived  if  no  objection  is  promptly  made. 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
Geokge  Duioqs,  Judge,  presiding. 

;^^essrs.  William  F.  Bioklow  and  Gkorgk  A.  Gary,  for 
appellant. 

Messrs.  WKiGLEr,  Bulkley  &  Gray,  for  appellee. 

Mr.  Justice  Gary.     There  is  no  indication  of  any  merit 

ft.' 

in  the  case  of  the  appellant.     His  affidavit  filed  to  set  aside 
proceedings  only  states  **  that  he  has  fully  stated  his  case  to 


Fjrst  District — October  Term,  1802.       4G3 

Tref  tz  V.  Stalil. 

his  attorney,  who  has  advised  him  that  he  has  a  good  defense 
on  the  merits  to  plaintiff's  action."  AVho  was  the  attorney 
or  what  was  the  statement  on  which  he  advised  does  not 
appear.  The  affidavit  should  have  stated  the  facts  on  w^hich 
he  rests  a  defense.    Koberts  v.  Corby,  SG  111.  182. 

The  case  was  tried  ex  parte  on  the  short  cause  calendar. 
The  service  of  a  copy  of  the  affidavit  and  notice  necessary 
to  get  the  case  upon  that  calendar  may  be  admitted  to  be 
defective,  but  the  indications  are  strong  that  the  api^ellant's 
attorney  had  knowledge  that  such  service  had  been  made 
upon  a  co-occupant  of  his  office. 

These  indications  are  in  the  care  with  whicli  the  attornev 
swears  that  he  had  no  notice  that  the  case  "  had  been  placed 
on  the  short  cause  calendar  and  was  to  be  heard  at  the"  then 
tenn  of  the  court.  If,  having  the  notice  and  affidavit  before 
him,  he  kept  still,  he  would  not  have  the  notice  which  he 
denies,  nor  is  his  own  affidavit  helped  out  by  tliat  of  his 
office  companion  "  that  he  forgot  to  give  (the  paper  to  the 
attorney)  or  to  notify  him  of  its  existence  or  that  he  had 
same  in  his  possession  until,"  etc. 

Notwithstandino;  all  these  denials  the  attornev  of  the 
appellant  may  have  been  fully  aware  that  the  affidavit  and 
notice  had  been  left  for  him,  at  his  office,  and  had  good 
reason  to  believe  that  the  attorneys  of  the  appellee  were 
relying  upon  the  service  as  sufficient,  and  about  to  proceed 
in  conformity^  with  the  notice.  With  such  knowledge  and 
reason  to  believe,  if  the  attorney  of  the  appellant  laid  by, 
and  suffered  the  case  to  go  on  upon  the  short  cause  calendar 
without  objecting,  the  irregularity  of  the  service  was  waived. 
"  The  rule  in  cases  of  mere  irregularity  requires  the  party  to 
move  at  the  first  opportunity,  or  show  an  excuse  for  not 
doing  so.  Where  the  merits  are  involved  the  rule  is  not 
applied  with  so  much  vigor."  Lawrence  v.  Jones,  15  Abb. 
Pr.  R.  110. 

Here,  as  before  said,  there  is  no  indication  of  any  merit 
with  the  appellant. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
whether  the  motion  to  set  aside  the  verdict  and  judgment, 
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actually  filed,  but  not  called  to  the  attention  of  the  court, 
during  the  term  at  which  the  case  was  disposed  of,  could  be 
granted  by  the  court  at  a  subsequent  term.  See  Prall  v. 
Hunt,  41  III.  App.  140.     The  judgment  is  affirmed. 

Judgment  affirmed. 


T.  Marshall  Baxter 
Samuel  T.  Allen. 

Commission  Merchants— Board  of  Trade, 

A  commission  merchant  upon  the  board  of  trade  may  not  apply  the 
gains  of  one  patron  in  offsetting  the  losses  of  others. 

[Opinion  filed  December  8,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding. 

Mr.  D.  M.  KiRTON,  for  appellant. 

Messrs.  Abbott  &  Baker,  for  appellee. 

Mr.  Justice  Gary.  The  appellant,  defendant  below,  was 
a  grain  commission  merchant  on  the  Chicago  Board  of 
Trade,  and  Hodgeman  &  Co.  were  grain  brokers  in  Bur- 
lington, Iowa.  They  made  arrangements  with  each  other 
to  divide  (by  a  subterfuge  to  avoid  a  rule  of  the  board)  the 
commissions  on  all  orders  sent  by  Hodgeman  &  Co.,  and 
executed  by  Baxter. 

Hodgeman  &  Co.,  in  sending  orders,  communicated  the 
names  of  the  persons  from  whom  they  had  taken  such 
orders,  and  the  deposits  on  margins  to  indemnify  Baxter  in 
executing  such  orders  were  sent  to  Hodgeman  &  Co.,  and 
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entered  on  the  books  of  Baxter,  to  the  credit  of  Hodgeman 
&  Co.,  as  being  deposits  or  margins  of  the  persons  from 
whom  the  orders  were  taken.  Profits  made  were  remitted 
by  Baxter  (except  in  one  instance  not  material)  to  Hodge- 
man &  Co.  The  deals  on  the  orders  of  Allen  netted  a 
profit,  those  of  others  a  loss,  which  has  not  been  made  good  to 
Baxter;  and  the  question  is  whether  Baxter  may  apply 
Allen's  profits  to  the  losses  of  other  customers  or  patrons 
of  Hodgeman  &  Co.  This  question  the  Circuit  Court 
rightly  decided  in  the  negative. 

As  the  evidence  shows  that  Baxter  had  notice  whose 
orders  transmitted  by  Hodgeman  &  Co.  were  being  executed, 
and  whose  money  went  into,  or  at  least  on  what  orders 
were  made,  the  deposits  or  margins,  the  principle  which 
governed  the  decision  in  Drovers  Nat.  Bank  v.  O'Hare,  119 
111.  646,  and  followed  here  in  Dumond's  cases,  33  111.  App. 
95  and  102,  applies. 

The  appellant  asked  the  court  to  hold  as  a  proposition  of 
law  "  that  unless  Hodgeman  &  Co.  were  *  *  *  the 
agents  of  *  *  *  Baxter  -^^  *  *  the  plaintiff  can 
not  recover."  It  makes  no  difference  who  was  agent  for 
anybody,  as  to  Baxter's  right  to  apply  money  which  he  had 
notice  was  Allen's,  to  losses  on  account  of  others. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Frederick  Hilgendorf 

■ 

V. 

George  S.  Ostrom. 

Sales— Real  Property— Imperfect  Title— Return  of  Deposit— Offlcera— 
Courts, 

1.  While  courts  of  justice  do  not  ordinarily  take  notice  of  fractions 
of  a  day,  acts  of  an  individual  done  before  he  becomes  an  official  are  not 
to  be  treated  as  duly  performed  official  acts,  because  of  their  performance 
a  brief  time  before  he  was  inducted  into  office. 
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2.  In  an  action  brought  to  recover  a  sum  dex)osited  under  a  contract 
for  the  sale  of  real  estate,  the  al)stract  furnished  not  showing  a  good 
title,  and  no  attempt  having  been  made  to  establish  title  by  the  produc- 
tion of  original  documents,  certified  copies  thereof,  or  proof  of  the  con- 
tents of  missing  deeds,  or  by  testimony  that  would  have  made  the 
abstracts  prima  facie  evidence,  this  cou;*t  declines  to  interfere  with  a 
decree  ordering  payment  of  the  money  to  the  complainant, 

[Opinion  filed  Decembet  14, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  II.  HoRTON,  Judge,  presiding. 

On  the  14th  of  June,  1890,  the  following  agreement  was 
made  by  appellant : 

"  ChicactO,  June  14,  1890. 

"  Received  of  George  S.  Ostrora  one  thousand  dollars  as 
part  payment  toward  the  purchase  of  the  following  real 
estate :  The  west  one  hundred  and  twenty  (120)  acres  of  the 
southwest  quarter  (S.  AV.  J)  of  section  ten  (10),  township 
thirty-seven  (37)  north,  range  thirt33n  (13)  east.  Cook 
county,  Illinois,  which  is  hereby  bargained  and  sold  to  the 
said  George  S.  Ostrom  for  the  sum  of  seventy-two  thousand 
($72,000)  dollars  to  be  paid  on  the  delivery  of  a  good  and 
suflicient  warranty  deed  of  conveyance  for  the  same  within 
sixty  (60)  days  from  the  delivery  of  abstract,  after  the  title 
has  been  examined  and  found  good.  Should  the  title  to  the 
property  not  prove  good,  then  this  $1,000  to  be  refunded. 
But  should  the  said  George  S.  Ostrom  fail  to  perform  this 
contract  on  his  part  prom])tly  at  the  time  and  in  the  manner 
above  specified  (time  being  the  essence  of  this  contract), 
then  the  above  one  thousand  dollars  (81,000)  shall  be  for- 
feited by  him  as  liquidated  damages,  and  the  above  contract 
shall  be  and  become  null  and  void. 

Frederick  IIir/>ENDORF.         [seal]." 

The  $1,000  having  been  received  by  appellant,  an  abstract 
of  title  was  furnished,  the  parts  of  which  material  to  this 
controversy,  are  as  follows : 
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United  States 
to 

John  Noble. 

John  Noble 

3  to 

Thomas  J.  Duncan. 

Doc.  5,633. 


V 


Patent  dated  Oct.  1,  1S39. 
Grants  land. 

Not  recorded  in  Cook  Co.,  Ills. 
Warranty  deed,  dated  Jan'y  4, 
1837.    Consid.     S2,400.    Conveys 
the  W.  i  of  S.  W.  i  of  Sec.  10,   & 
W.  i  of  N.  W.  i  of  Sec.   15,  both 
in  T.  37  N.,  K.   13,  E.  of  the  3d 
.    P.M. 
The  said  lots  each  containing  80  acres  more  or  less. 
Certiflcate  of  acknowledgment  dated  June  10, 1837,  reads : 
"  State  of  Illinois,  ss.    I,  A.  S.  Perry,  one  of  the  justices  of 
the  peace  in  and  for  the  county  of  Cook,  in  the  State  afore- 
said," etc.     Recorded  Oct.  12,  1837,  book  V,  pg.  293. 
Thomas  Duni-m&wf. 
4  to 

Abel  T.  Edgerton, 
Alexander  II.  Wash- 
Duru,  William  Gard- 
ner. 

Doc.  5,634. 


Warranty  deed,  dated  Sept.  28, 

1837.     Consid.     $2,000.     Conveys 

those  parcels  of  land  in  Cook  Co., 

Ills.,  known  as  the  W.  -J  of  N.  E. 

i  of  Sec.  7,  T.  40  N.,  E.  14,  E.  of 

the  3d  P.  M.    Also  the  W.  -J  of  S. 

W.  i  of  Sec.  10,  &  the  W.  i  of  N. 

W.  i  of  Sec.  15,  both  situate  in  T. 

37  N.,  R.  13,  E.  of  the  3rd  P.  M.,  in  all  240  acres  of  land, 

more  or  less.     Ack'g'd   Sept.  28,  1837.    Recorded  Oct.  12, 

1837. 

Deed,  dated  July  16, 1838.  Con- 
sid. $100.  Said  parties  of  the  first 
part  grant,  bargain,  sell,  convey 
and  confirm  all  the  right,  title,  in- 
terest &  estate  of  said  parties  of 
the  first  of,  in  and  to  *  *  *. 
"  The  premises  hereby  intended  to 
be  conveyed  being  the  same  prem- 
ises heretofore  conveyed  to  the  said 
William  Gardner,  Abel  T.  Edgerton  and  Albemarle  II.  Wash- 
burn by  a  deed  from  T.  J.  Dunkin,  to  which  original  deed 
reference  is  hereby  made  for  greater  certainty  as  to  the  de- 
scriptions and  boundaries  of  said  premises."  No  covenants 
expressed.     One  witness.     Ack'g'd  July  18, 1838,  before  Su- 


William  Gardner  & 
wf.,  of  New  York 
City, 

5  to 

Abel  T.  Edgerton  and 
Albemarle  H.  Wash- 
burn, of  said  city. 
Doc.  6,389. 
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])reme  Court  Com'r  in  tlie  State  of  Xew  York  (Wm.  H.  Bar- 
roll).  Certificate  appended  by  clerk  of  Supreme  Court  of 
N.  Y.,  dated  July  11),  1838,  that  BarroU  "  is  a  Supreme  Court 
commissioner  duly  appointed  and  authorized  to  take  the 
proof  and  acknowledgment  of  deeds,"  etc.;  "  that  he  is  well 
.acquainted  with  his  handwriting,"  and  that  the  signature 
"William  H.  Barroll"  is  his  own  proper  handwriting  and 
nothing  further. 

Kecorded  Aug.  17,  1838,  book  W,  pg.  370. 


Albemarl    H.    Wash- 
burn &  vri.  ,of  New 
York  City, 
to 
Abel  T.  Edgerton. 
Doc.  14,676. 


6 


Deed,  dated  Jan'y  29,  1840,  sets 
forth  execution  of  the  two  deeds 
last  noted  (describing  the  deed  re- 
corded book  V,  pg.  294,  as  made 
to  Abel  T.  Edgerton,  Albernad 
II.  Washburn  &  AYilliam  Gardner) 
and  that  Washburn  has  agreed  to 
convey  all  his  right,  title,  etc.,  to  said  lands  (described  in 
said  deeds)  to  Edgerton.  In  consideration  of  the  premises 
and  $1,  W^ashburn  and  wife  grant,  bargain,  sell,  release, 
confirm,  convey  and  quit-claim  all  right,  title,  etc.,  in  and 
to  "  all  and  singula?  the  above  mentioned  and  described 
jrieces  or  parcels  of  land  and  each  and  every  of  said  lots,"' 
etc.  (to-wit,  those  described  in  said  two  deeds  last  noted). 
Two  witnesses.  Ack'g'd  Jan'y  29,  1846. 
Kecorded  Mch.  30,  1846,  book  18,  pg.  324. 


Abel  T.  Edgerton  and 
wf.,  of  New  York 
City, 

7  to 

Edward  H.  Holbrook, 

of  Boston,  Mass. 

Doc.  16,578. 

Edw^ard  11.  Holbrook 
and  wf .,  of  Roxbury, 
Mass., . 
10  to 

N.   B.   Rexford,  of 
North  Illinois. 
Doc.  93,376. 


Warranty  deed,  dated  Mch.  9, 
1859.     Consid.  $1,000.  .    Conveys 


* 


Warranty  deed,  dated  March  8, 
1865.  Consid.  $1,500.  Conveys 
*  *  *.  Recorded  March  24, 
1865,  book  296,  page  598. 
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N.  B.  Eexford  and 

wife 
11  to 

Frederick   Ilillendorf. 
Doc.  93,451. 


Warranty  deed,  dated  March 
20,  1865.  Consid.  $1,900.  Con- 
veys *  *  *.  Eecorded  March 
23^  1865,  book  302,  page  419. 
We  have  examined  and  find: 
First.  No  conveyances  of  the 
W.  i  of  the  S.  W.  i  of  Sec.  10,  T.  37  N.,  E.  13  E.  of  3d  P. 
M.,  by  Edward  H.  Holbrook,  N.  B.  Eexford  or  Fred'k  Hil- 
lendorf,  recorded  in  the  recorder's  office  of  Cook  County, 
Illinois,  since  March  12,  1865,  except  as  above  given. 

Second.  No  judgments  against  either  of  said  parties  in 
the  several  courts  having  their  records  in  Cook  Co.,  Ills., 
which  we  consider  liens  on  said  land. 

1.  No  conveyances  of  the  premises  above  described  exe- 
cuted by  Frederick  Ilillendorf  or  Frederick  Hilgendorf,  re- 
corded since  May  17,  1865,  and  no  judgments  rendered 
against  them  since  said  date,  which  we  consider  liens  on  said 
premises. 

2.  No  tax  sales  or  forfeitures  of  said  premises  had  since 
May  17,  1865,  and  prior  to  August  4,  1890,  standing  on 
record  not  marked  canceled,  paid  or  redeemed. 

The  title  was  objected  to  and  the  alleged  defects  not  being 
cured,  appellee  demanded  a  return  of  the  $1,000.  AVilliam 
D.  Preston,  who  was  holding  the  $1,000,  filed  a  bill  of  in- 
terpleader, asking  the  court  to  determine  to  whom  the 
money  should  be  paid.  The  bill  was  answered  by  appellant 
and  appellee,  and  the  cause  referred  to  a  master;  testimony 
was  taken  and  the  master  reported  that  the  title  was  not 
such  as  appellee  was  entitled  to  receive;  his  conclusions  in 
that  regard  were  confirmed  by  the  court,  and  a  decree  or- 
dering the  payment  of  the  money  to  appellee  was  entered. 
From  this  appellant  prosecuted  this  appeal. 

Messrs.  Theodore  H.  Schintz  and  Frank  Ives,  for  appel- 
lant. / 

Messrs.  Woolfolk  *&  Browning,  for  appellee. 

Mr.  Justice  Waterman.    It  is  not  seriously  contended 
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tliat  the  abstract  furnished  showed  a  good  title.  What  is 
principally  insisted  by  appellant  is,  that  the  defects  therein 
appearing  have  been  cured  by  la]>se  of  time  and  possession; 
in  other  words,  that  by  matters  not  shown  upon  the  ab- 
stract and  not  of  record,  it  is  the  case,  and  was  made  to 
appear,  that  appellant  had  a  good  title. 

A[)pellant's  title  is  derived  under  a  deed  made  by  Thomas 
J.  Uunkin  and  wife  to  Abel  T.  Edgerton,  Ah  zander  H. 
Washburn  and  William  Gardner;  a  deed  by  William  Gard- 
ner and  wife  to  Abel  T.  Edgerton  and  Albemarle  H.  Wash- 
burn. 

It  is  not  contended  that  the  names  Alexander  and  Albe- 
marle are  idem  so  nans ;  what  is  insisted  is,  that  in  the 
first  deed  Alexander  was  erroneously  written,  AlhemarU 
being  the  party  meant.  As  to  the  eflFect  of  such  error  the 
case  of  Pitts  v.  Brown,  49  Vt.  8G-88,  is  instructive. 

The  recital  in  the  second  deed  is  said  to  be  evidence  of 
this;  the  fii*st  deed  convevsan  interest  in  240  acres,  the 
second,  in  400;  the  recital  is  not,  therefore,  in  any  event,  en- 
tirely accurate.  The  second  deed  is  not  shown  to  have  been 
properly  acknowledged.  No  statute  of  !New  York  pennit- 
ting  the  acknowledgment  of  deeds  before  a  commissioner  of 
the  Supreme  Court,  is  to  be  found  in  the  record,  although  the 
master  savs  that  one  has  been  shown  to  him.  Such  statute, 
if  introduced  in  evidence,  should  have  been  incorporated  in 
the  certificate.  Kot  being  found  in  the  record,  we  can  not 
take  notice  thereof.  It  is  quite  likely  that  some  statute 
was  shown  to  the  master  at  some  time,  but  none  ever 
oilered  in  evidence. 

The  certificate  of  the  clerk  of  the  Supreme  Court  of  Xew 
York,  dated  July  19,  1838,  that  "  BarroU  "  ^>  a  commissioner 
duly  authorized  to  take  proof  and  acknowledgment  of  deeds," 
does  not  show  that  upon  the  18th  of  July,  1838,  he  was 
such  commissioner. 

It  is  suggested  that  to  this  discrepancy  of  one  day,  the 
maxim  de  minimis  non  curat  lex  may  be  applied.  It  is  true 
that  the  courts  of  justice  do  not  usually  take  note  of  frac- 
tions of  a  day,  but  we  have  never  undei^tood  that  the  acts 
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of  an  individual  done  before  he  becomes  an  oificial,  may  be 
treated  as  duly  performed  official  acts,  because  of  their  per- 
formance so  brief  a  time  before  he  was  inducted  into  office. 

This  case  not  being  one  in  which  there  was  an  attempt  to 
obtain  a  specific  performance,  or  to  enforce  the  contract, 
but  a  contest  merely  over  the  $1,000  deposited,  no  attempt 
was  made  to  establish  title  by  the  production  of  original 
documents,  certified  copies  thereof  or  proof  of  the  contents  of 
missing  deeds,  or  by  such  testimony  as  to  the  abstracts  as 
would  have  made  them,  prima  facie  e\idence. 

What  might  have -been  established  as  to  these  alleged 
deeds,  that  is,  deeds  merely  noted  upon  the  abstract,  we  can 
not  say;  but  we  do  not  think  that  in  such  a  case  as  this, 
it  can  be  said  that  these  deeds  need  no  proof  because  they 
are  ancient,  when  the  only  evidence  that  there  ever  were 
such  deeds,  consists  of  an  abstract  of  title,  upon  which  such 
deeds  are  noted,  the  abstract  itself  failing  to  show  any  suf- 
ficient proof  of  the  execution  of  such  documents. 

Upon  the  whole  case  we  see  no  sufficient  reason  for  inter- 
fering with  Ihe  decree  of  the  court  below,  and  it  will  be 
affirmed. 

Decree  ajir7ned. 


Henry  C.  Parker 

V. 

Morton  B.  Hull,  Assignee,  etc. 

Assignmetita— 'Claim  of  Ex-employe. 

1,  An  aissignee  succeeds  to  all  the  rights  and  liabilities  of  the  assignor. 
What  the  assignor  was  obligated  to  pay  can  not  be  denied  by  the  as- 
signee: he  awiuires  no  exemption  from  the  obligations  of  the  assignor 
wliich  the  latter  did  not  possess  at  the  time  of  the  assignment.  The 
mere  act  of  assignment  does  not  relieve  the  assignor  from  the  duty  of 
paying  its  debts  and  liabilities,  and  no  more  is  the  assignee  relieved  there- 
by.   The  Assignment  Act  merely  provides  a  means  for  the  equitable  and 
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pro  rata  diBtribution  of  the  assets  of  the  insolveut  among  his  creditors, 
without  favor  or  preference. 

2.  Upon  a  claim  filed  by  an  ex-employe  against  the  insolvent  estate 
of  his  employer  in  the  hands  of  an  assignee,  the  same  being  based  upon 
a  contract  for  sei'vice  in  full  force  at  the  time  of  the  assignment,  tliis 
court  holds  that  tlie  true  test  in  determining  the  right  of  claimant  to 
share  in  the  assets,  is  as  to  whether  the  liability  to  him  was  one  based  op 
a  right  or  obligation  existing  at  the  time  the  assignment  was  made. 
That  the  mere  fact  that  the  extent  of  tlie  obligation  was  not  then  deter- 
minable can  not  defeat  the  obligation  itself,  subsequent  employment 
fixing  tlie  amount  to  which  he  was  entitled  for  non-performance;  that 
the  court  below  erred  in  dismissing  the  claim  in  question,  and  that  its 
judgment  must  be  reversed. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  Frank  Scales,  Judge,  presiding. 

Mr.  Charles  E.  Pope,  for  appellant. 

The  question  upon  which  the  decision  in  this  case  turns 
is  as  to  whether  or  not  the  appellant  is  entitled  to  relief 
under  Sees.  10  and  13  of  the  act  concerning  insolvent  debtors 
(Starr  &  C.  111.  Stats.  Sees.  46  and  49,  Chap.  72).  These  sec- 
tions have  been  construed  by  the  Supreme  Court  in  Sup- 
piger  V.  Gruaz,  137  111.  21();  S.  C,  36  111.  App.  60. 

By  that  decision  persons  having  liabilities,  whether  con- 
tingent or  not,  are  entitled  to  share  in  the  assets  of  the  in- 
solvent estate. 

The  court  says  in  its  opinion,  page  221:  "  The  defendant 
in  error,  at  the  time  of  the  assignment,  did  not  have  a  debt, 
but  there  was  a  liability.  True,  the  liability  was  a  con- 
tingent one,  but  nevertheless  it  was  a  liability,  and  as  such, 
by  the  language  of  the  section,  entitled  to  a  share  in  the 

assets." 

The  Supreme  Court  in  the  same  decision  decides  that 
Sec.  10  of  the  act  "  evidently  has  reference  to  existing  cred- 
itors, and  not  to  such  persons  as  may  in  a  contingency  af  ter- 
Avard  become  creditors.  The  act  contains  no  provision 
barring  those  who  may  become  creditors  after  the  expira- 
tion of  the  three  months'  notice,  and  we  are  not  inclined  to 
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extend  a  statute  of  limitations  to  cases  which  do  not  seem  to 
fall  within  its  terms." 

This  decision  is  in  harmony  with  the  spirit  of  the  decis- 
ion by  this  court  in  Wolverton  v.  Taylor,  30  111.  App.  70-77. 

It  is  also  in  harmony  with  the  decision  of  the  Supreme 
Court  in  Wood  v.  Clark,  121  111.  359,  366,  in  which  it  is 
decided  that  a  debtor  may  prefer  or  secure  the  contingent 
liability  of  a  surety. 

That  appellant  has  presented  his  claim  as  I  have  said,  in 
apt  time,  is  by  stipulation  in  the  case  conceded. 

The  sole  point  is  as  to  whether  or  not  appellant  has  a 
contingent  liability,  or  is  a  creditor,  within  the  meaning  and 
intent  of  the  insolvent  act,  and  is  entitled  to  share  in  the 
assets  of  the  estate. 

This  court  seems  to  have  had  in  mind  such  a  state  of  facts 
as  this  record  shows  in  Smith  v.  Goodman,  43  111.  App.  530, 
because  in  that  case  the  court  expressly  says  that  it  does 
not  decide  whether  or  not  appellant  could  have  obtained 
relief  under  said  Sec.  10. 

That  a  person  to  whom  another  is  liable,  though  contin- 
gently, is  a  creditor,  is  well  settled.  Choteau  v.  Jones,  11 
m.  300;  Hatfield  v.  Merod,  82  111.  113;  Dunphy  v.  Gorman, 
29  111.  App.  132,  135-6;  Da  Costa  v.  Guire,  7  S.  &  K.  461; 
Foote  V.  Cobb,  18  Ala.  585;  Halsey  v.  Fairbanks  &  Whit- 
ney, 4  Mason,  206,  231  (opinion  by  Story  J.);  Burrill  on 
Assignments,  Sec.  113. 

The  execution  of  the  contract,  and  terms  of  the  employ- 
ment being  shown,  readiness  to  perform  and  wrongful  dis- 
charge being  shown,  tlie  cause  of  action  arises  which  will 
entitle  appellant  to  some  damages.  Subsequent  employ- 
ment and  receipt  of  salary  or  contract  to  recover  being 
shown,  does  not  constitute  a  defense,  but  is  to  be  taiken  into 
consideration  in  mitigation  of  damages.  Williams  v.  Chi 
cago  Coal  Co.,  supra^  149, 156;  Mt.  Hope  la.  Assoc,  v.  Weid- 
enmann,  supra^  67,  77,  School  Directors  v.  Crews,  23  111. 
App.  367;  2  Sedgwick  on  Damages,  Sec.  665-6  (8th  Ed.). 

The  burden  of  showing  what  the  appellant  did  earn  or 
could  have  earned  is  thrown  upon  the  appellee.    Williams 
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V.  Coal  Co.,  supra;  Fuller  v.  Little,  61  111.  21;  School 
Directors  v.  Crews,  23  111.  Apj).  367,  369;  Brown  v.  Board  of 
Education,  29  111.  App.  572,  574;  Howard  v.  Daly,  61  N.  Y. 
362;  Barker  v.  Knickerbocker  L.  Duo.  Co.,  24  Wis.  630; 
Everson  v.  Powers,  89  N.  Y.  527  (44  Sickels);  Sedgwick 
on  Damages,  2d  Vol.,  Sec.  667  (Stli  Ed.). 

The  breach  of  the  contract  is  one  thing;  the  measure  of 
damages  is  another  thing  altogether.  A  right  of  action 
accrued  when,  by  the  assignment  being  made,  ajipellant  was 
discharged. 

That  the  contract  price  stipulated  for,  is  to  be  considered 
as  the  measure  of  damages  for  breaking  a  contract  (less,  of 
course,  what  appellant  \vill  receive  from  other  employment), 
is  well  settled. 

The  Illinois  courts  follow  the  leading  case  on  this  subject 
of  Masterton  v.  The  Mayor,  7  Hill,  61;  Mt.  Hope  Cem. 
Assoc,  mxpra^  67,  78;  Van  Arman  v.  Bvington,  38  111.  443, 
448;  Williams  v.  Chicago  Coal  Co.,  60  111.  149;  Trustees  v. 
Shaffer,  63  111.  243;  Brown  v.  Board  of  Education,  29  111,  App. 
572,  574;  School  Directors  v.  Crews,  23  111.  App.  367-361); 
Brigham  v.  Hawley,  17  111.  38;  McClelland  v.  Snider,  18 
111.  58;  Springdale  C.  Ass'n  v.  Smitli,  24  111.  480;  Evans  v.  C. 
&  R.  I.  E.  R.  Co.,  26  111.  189;  Chicago  v.  Sexton,  115  111. 
230;  Sedgwick  on  Damages,  2  Vol.,  Sees.  f>64,  613  (8th  Ed.). 

The  point  made  by  appellee  that  the  damages  are  con- 
jectural and  contingent  and  can  not  bo  recovered,  is  with- 
out merit. 

The  true- rule  is  laid  dow^n  in  Sedgwick  on  Damages,  Sec. 
192,  Vol  1.  (8th  Ed.). 

Messrs.  II.  II.  C.  Miller,  Walter  S.  IIolden  and  W.  S. 
Oppexiieim,  for  the  assignee. 

First.  The  claim  is  one  for  damages  for  breach  of  a  con- 
tract for  personal  services.  It  is  a  well  established  princi- 
ple of  law  that  the  death  or  the  permanent  sickness  or  dis- 
ability of  either  party  dissolves  a  contract  for  personal  serv- 
ices. Peo]>le  V.  Ins.  Co.,  91  N.  Y^.  174;  Steel  v.  Buck,  61 
111.  344;  AVolf  v.  Ilawes,  24  Barbour,  74;  Wood,  Master  & 
Servant,  Sec.  160. 
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It  is  held  in  some  cases  that  the  voluntary  assiiriiment  of 
a  corporation  is,  for  some  purposes,  to  be  considered  as  the 
dissolution  of  the  corporation.  Slee  v.  Bloom,  19  Jolinson 
(X.  Y.),  456;  Abbott  v.  Hard  Kubber  Co.,  33  Barbour,  578; 
Com.  V.  Bank  of  Brest,  liar.  Ch.  Mich.  106;  People  v.  Bank 
of  Hudson,  6  Cowan,  219. 

The  affairs  of  this  company  are  being  legally  wound  up 
with  a  view  to  its  final  dissolution,  and  even  if  not  finally 
dissolved,  its  affairs  will  remain  in  the  County  Court  until 
after  the  expiration  of  the  term  of  appellant's  contract,  and 
the  above  rule  should  apply  to  this  case. 

Second.  The  intention  of  the  legislature  which  enacted 
our  statute  on  voluntary  assignments  was  to  provide  a  way 
by  which  an  insolvent  debtor  might  fairly  divide  his  estate 
among  his  creditors  existing  at  the  time  of  the  assignment : 
those  having  debts  due  or  not  due;  those  whose  claims  were 
fixed  and  certain,  and  those  whose  claims  were  contingent; 
but  it  is  a  wrong  to  such  creditors  to  allow  one  to  partici- 
pate in  the  dividends  whose  claim  comes  into  existence  after 
the  act. of  assignment.  The  dama2:e  that  mav  be  sus- 
tained  during  the  eleven  months  after  this  assignment  was 
made  x?an  not  be  charged  against  the  assets  in  the  hands  of 
the  assignee.  In  re  Willis,  18  N.  Y.  Sup.  412;  In  re  Link, 
14  Daly,  148;  In  re  Adams,  12  Daly,  454;  Same  case,  15 
Abbott  (K  C),  61;  Burrill  on  Assignments,  Sec.  680. 

Mr.  Justice  Shepard.  In  August,  1891,  the  St.  John  & 
Marsh  Comi')any,  a  corporation,  executed  a  deed  of  assign- 
ment for  the  benefit  of  its  creditors,  to  the  appellee,  which 
deed  was  duly  filed  in  the  County  Court  of  this  county, 
having  jurisdiction  in  assignment  proceedings.  Appellant 
afterward,  and  in  February,  1892,  filed  his  claim  against 
the  insolvent  estate,  together  with  his  verified  statement 
thereof.     Said  statement  was  as  follows : 

"  Kotice  is  hereby  given  that  Henry  C.  Parker  claims 
from  the  assigned  estate  of  the  St.  John  &  Marsh  Company, 
and  from  its  assignee,  the  sum  of  81,375.  Said  claim  is 
based  u]>on  the  following  facts :    The  St.  John  &  Marsh 
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Company,  on  or  about  January  1,  1891,  entered  into  a  writ- 
ten contract  with  this  claimant  by  which  the  said  company 
agreed  to  employ  this  claimant  as  its  general  agent  and 
manager  at  Denver,  Colorado,  for  two  years  from  said  date, 
at  a  salary  of  8-^,500  per  year,  or  $375  per  month.  Such 
contract  was  broken  by  the  assignment  to  M.  B.  ITull  by 
said  company.  This  claimant  has  been  employed  by  the 
assignee  up  to  February  1,  1892.  Since  the  breach  of  said 
contract  by  the  assignment  of  said  company  as  aforesaid, 
this  claimant  has  been  diligently  seeking  other  employment, 
and  after  such  diligent  efforts  has  entered  into  an  agree- 
ment with  the  Xorth  Pacific  Lumber  Company  of  Salt  Lake 
City,  Utah,  by  written  contract,  by  w^hich  said  last  named 
company  has  employed  this  claimant  for  one  year,  from 
February  1,  1892,  at  a  salary  of  $3,000,  or  8250  per  month, 
which  is  the  best  and  most  advantageous  contract  which 
claimant  could  make.  The  claimant  therefore  claims  that 
he  is  entitled  to  damages  for  the  breach  of  his  contract 
with  the  St.  John  &  Harsh  Company,  said  damages  being 
the  amount  of  his  salary  under  said  contract  for  eleven 
months,  from  February  1,  1892,  to  January  1,  1893,  at  the 
rate  of  $375  per  month,  or  $4,125. 

*'  Less  a  credit  of  the  amount  of  salary  to  be  received  bv  him 
from  said  [North  Pacific  Lumber  Company  for  the  Siime 
period,  viz.,  eleven  months,  at  $250  per  month,  or  $2,750. 

''  The  amount  of  this  claim  being  in  all  $1,375,  as  above 
stated. 

"  This  claimant  further  shows  that  he  submits  in  connec- 
tion herewith  his  original  contracts  with  both  said  compa- 
nies, in  order  that  the  same  may  be  inspected  by  the  court 
(they  having  been  already  inspected  by  the  assignee),  and 
in  order  that  certified  copies  thereof  may  be  taken  and  filed 
with  this  claim.  And  further  this  claimant  states  that 
the  reason  why  this  claim  has  not  been  presented  at  an 
earlier  day,  is  that  he  has  been  unable  hitherto  to  fix  the 
amount  of  his  damage,  because  he  has  been  seeking 
other  employment  as  above  set  forth,  and  the  results  of 
such  efforts  were  uncertain,  and  because  such  employment 


First  District — October  Term,  1892.       477 

-^ !■■  ■!  I_  II..  L 

Parker  v.  Hull. 

« 

has  only  recently  been  obtained  by  him,  and  also  because 
the  duration  of  his  employment  with  the  assignee  has  been 
uncertain,  so  that  the  amount  of  his  damage  could  not  be 
stated  until  recently,  and  long  after  the  13th  day  of  Novem- 
ber, 1891." 

It  was  stipulated  that  said  statement  should  be  received 
and  considered  in  evidence  with  the  same  force  and  effect 
as  a  deposition,  the  allegations  therein  being  conceded  to 
be  true,  and  that  the  said  claim  was  presented  in  apt  time; 
all  objection  on  that  score  being  waived.  Said  statement 
and  the  contracts  referred  to  therein,  constituted  all  the 
evidence  offered  and  heard  by  the  court. 

The  assignee  objected  to  the  allowance  of  said  claim  on 
the  ground  that  the  claimant,  appellant, 'was  not  entitled  to 
share  in  the  assets  of  said  insolvent  estate,  and  the  County 
Court  refused  to  allow  the  claim,  and  dismissed  the  same  on 
the  ground  urged  in  said  objection.  The  question  thus  pre- 
sented is  one  purely  of  law. 

The  right  of  a  creditor  whose  claim  is  not  due  but  is  to 
become  due,  to  share  in  the  assets  of  the  estate  in  io  solv- 
ency, is  secured  by  Sec.  10  of  the  Assignment  Act.     Sec.  13  "^ 
of  the  same  act,  provides  that  "all  debts  and  liabilities 
within  the  provisions  of  the  assignment  shall  be  ^aid  pro  — 
rata  from  the  assets  thereof." 

The  contract  between  the  parties,  created  a  mutual  obli- 
gation and  liability.  The  act  of  assignment  was  the  volun- 
tary act  of  the  corporation,  and  the  assignee  succeeded  to 
all  the  rights  and  liabilities  of  the  assignor.  Whatever  the 
corporation  was  obligated  to  pay,  could  not  be  denied  by 
the  assignee.  He  acquired  no  exemption  from  the  obli- 
gations of  the  assignor,  which  the  latter  did  not  possess  at 
the  time  of  the  assignment.  The  mere  act  of  assignment 
did  not  relieve  the  corporation  from  the  duty  of  paying  its 
debts  and  liabilities,  and  no  more  was  the  assignee  relieved 
thereby.  The  statute  merely  provides  a  means  for  the 
equitable  and  pro  rata  distribution  of  the  assets  of  the  in- 
solvent among  its  creditors  without  favor  or  preference. 

It  is  not  necessary  to  decide  that  the  assignee  was  bound 
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to  continue  the  employment  of  the  iippellant,  for  no  demand 
for  continued  employment  is  made.  The  question  is  one 
merely  of  a  liability  which  has  become  fixed,  on  a  contract 
which  the  act  of  the  corj)oration  alone  has  rendered  inca- 
pable of  reasonable  performance.  The  liability  was  created 
when  the  contract  was  entered  into,  and  no  subsequent  act 
of  the  corporation,  short  of  performance,  could  put  an  end 
to  it. 

The  act  of  assignment  did  not  terminate  the  liability, 
althougli  it  may  have  fixed  the  right  of  action  for  a  failure 
to  perform  the  contract.  Appellant  might  undoubtedly 
have  elected  to  have  terminated  the  liability  when  the 
assignment  was  made,  or  he  might  have  exercised  his  right, 
as  he  could  have  done  in  the  case  of  anv  other  discharfje 
from  employment  for  a  cause  without  his  fault,  and  recover, 
as  he  is  seeking  to  do,  for  nonfulfillment  of  the  contmct  by 
the  corporation. 

The  case  of  Suppiger  v.  Gruaz,  137  111.  216,  involved  the 
question  of  whether,  in  a  case  where  no  debt  existed  at  "the 
time  of  the  assignment,  but  only  a  contingent  liability 
dependent  upon  a  recovery  in  a  ])cnding  action;  and  it  was 
there  said,  that  in  the  event  of  a  recovery,  the  person  recov- 
ering "  would  become  a  creditor;"  and  it  was  held  that  "the 
defendant  in  error  (who  was  the  person  that  recovered)  at 
the  time  of  the  assignment,  did  not  have  a  debt,  but  there 
was  a  liability.  True,  tlie  liability  was  a  contingent  one, 
but  nevertheless  it  was  a  liability,  and  as  such,  by  the  lan- 
guage of  the  section,  entitled  to  a  share  in  the  assets." 

The  true  test,  in  our  opinion,  in  determining  the  right  of 
ap]iellant  to  share  in  the  assets,  is  as  to  whether  the  liability 
to  him  was  one  based  on  a  right  or  obligation  existing  at 
the  time  the  assignment  was  made.  Burrill  on  Assignments, 
Sec.  115,  and  cases  there  cited.  The  mere  fact  that  the 
extent  of  the  obligation  was  not  then  determinable,  can  not 
in  reason,  defeat  the  obligation  itself. 

The  contract  between  appellant  and  the  corporation  was 
entered  into  long  before  the  assignment  was  made,  and  was 
in  full  force  at  the  time  of  the  assignment.     It  was  definite 


First  District — October  Term,  1892.       479 

Mechanioe  Ins.  Co.  v.  Hodge. 

*■  ■  ■■  #■-■         -—■■■■■■■■  !■  I  ■■■■■■■■  ■  — 

and  certain,  and  as  soon  as  appellant  obtained  the  other 
employment  mentioned  in  the  statement  of  his  claim,  the 
amount  to  which  he  was  entitled  for  non-performance  be- 
came fixed. 

We  think  the  County  Court  erred  in  dismissing  the  claim, 
and  the  judgment  of  that  court  will  therefore  be  reversed 
with  directions  to  allow  appellant's  claim  for  the  sum  of 
$1,375. 

Judgment  reversed. 


The  Mechanics  Insurance  Company 

V. 

Chester  A.  Hodge. 

F/re  InsurancePoliqf^Condition  in — Arbitration, 

1.  A  partial  loss  by  fire  does  not  terminate  the  insurance.  On  a  sub- 
sequent loss  a  recovery  may  be  had,  not  exceeding  the  full  amomit  of 
the  policy,  less  the  amount  paid  upon  the  firet  loss. 

2.  It  is  a  sufficient  answer  to  the  claim  of  the  defendant  company, 
that  no  recovery  can  be  had  against  it  because  the  plain tiif  did  not  assent 
to  its  request  for  an  arbitration,  that  the  request,  restricted  as  it  was  to 
the  loss  or  damage  under  one  of  the  two  fires  that  occurred,  was  not  such 
an  one  as,  under  the  circumstances,  was  contemplated  by  the  policy. 

8.  In  view  of  a  condition  in  an  insurance  policy,  providing  that  only 
persons  having  the  commission  of  the  company  shall  be  deemed  to  be  its 
agents,  a  person  insured  therein  need  not,  in  case  of  loss,  submit  to  an 
arbitration  insisted  upon  by  a  ix?rson  failing  to  sliow  sucli  commission. 

4.  An  insurance  company  can  not  decline  to  1k»  liable  for  a  second  loss 
upon  given  property,  upon  the  grounxl  that  work  in  way  of  repaii*s, 
made  necessary  by  a  previous  fire,  increased  the  risk,  said  repairs  being 
made  with  the  knowledge  of  the  company. 

5.  A  contract  of  insurance  is  most  essentially  one  of  good  faith — good 
faith  both  before  and  after  a  loss. 

6.  In  the  case  presented,  this  court  holds  tliat  it  was  not  necessary  for 
the  plaintiff  to  establish  the  loss  which  he  incurred  at  the  first,  as  separate 
from  the  second  fire,  but  that  it  was  only  necessary  for  him  to  show 
what  loss  on  each  of  the  two  classes  of  articles  covered  by  the  policy,  he 
had  sustained  altogether,  and  declines  to  interfere  with  the  judgment  in 
his  behalf. 
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7.  A  condition  in  a  policy  of  fire  insurance  that  no  suit  or  action 
thereon  shall  be  maintainable  until  after  an  award  shall  have  been  made 
fixing  the  amount  of  the*claim,  may  be  waived  by  the  company. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv:  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Appellant  issued  to  appellee  its  policy  of  insurance 
for  81,000,  viz.,  $250  on  stock  of  spur  wire  machines  and 
other  s|X3cialties  not  more  hazardous,  and  materials  for 
same;  $750  on  machinery  of  all  kinds  used  in  his  business, 
including  tools,  implements  and  patterns  in  use. 

Appellee  had  two  policies,  concurrent  as  to  amount  and 
property. 

A  fire  occurred  June  28, 1889.  The  company  was  notified 
and  sent  an  adjuster,  who  examined  the  property  and  esti- 
mated the  damage  at  $150  on  the  three  spur  wire  machines, 
and  $1(54  on  the  other  goods  outside  of  patterns.  The  dam- 
age to  the  patterns  he  estimated  at  $75. 

The  building  in  which  the  property  was  situated  was  of 
brick  and  known  as  Burton  Block.  The  owner  of  the  block 
in  a  few  days  after  the  fire  proceeded  to  re])air  it.  Proofs 
of  loss  were  furnished  September  7th.  An  invoice  of  the 
property  damaged  by  the  fire  was  furnished  by  the  assured 
to  the  company  some  time  in  July. 

The  assured  and  a  Mr.  Marshall,  an  adjuster  for  the  com- 
pany, had  some  talk  about  an  appraisement  of  the  loss.  Mr. 
Marshall  suggested  Mr.  Sullivan,  who  had  already  apj^raised 
the  loss  for  the  company,  as  an  appraiser;  he  also  suggested 
a  Mr.  Douglass  and  also  a  Mr.  McDonald.  The  assured 
objected  to  each  of  these.  Mr.  Mai'shall  lold  him  to  take 
care  of  the  property. 

After  this  Mr.  Hodge  took  all  the  small  stuff  and  moved  it 
to  his  house,  793  Warren  avenue;  he  also  took  out  two  of 
the  spur  wire  machines  and  sold  them  for  $1,600.  Mr.  Mar- 
shall told  him  that  he  must  not  take  anything  from  the 
building  until  the  loss  was  settled. 
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While  the  negotiations  for  a  settlement  of  the  loss  by  the 
fire  of  June  28th  were  going  on,  a  second  fire  occurred  on 
September  11,  1889.  By  this  latter  fire  the  property  re- 
maining in  the  building  Avas  destroyed,  so  that  it  was  worth 
only  what  it  would  bring  for  old  iron. 

October  2d  and  October  3d,  Marshall,  the  adjuster,  in 
the  name  of  the  two  companies  that  had  issued  the  policies, 
wrote  to  Mr.  Hodge,  asking-  for  an  arbitration  to  determine 
the  loss  and  damage  under  the  fire  of  June  28th,  and  named 
Mr.  McDonald  as  their  arbitrator,  asking  the  assured  to 
also  name  one;  to  these  letters  Mr.  Hodge  made  no  reply. 

September  18th  the  company  wrote  to  Mr.  Hodge,  saying 
that  they  had  learned  of  the  second  fire,  and  that  he  had 
machinery  in  the  ruins  upon  w^hich  he  claimed  a  loss;  and 
requested  him  to  get  the  property  out  from  the  ruins  and  in 
shape  so  that  his  claim  might  be  definitely  arrived  at  and 
determined. 

September  28th  the  companies  wrote  to  him  that  "  by 
reason  of  the  extraordinary  work  being  done  on  the  building, 
lately  known  as  the  Burton  Block,  they  denied  any  liability 
for  loss  by  reason  of  the  second  fire." 

There  was  evidence  tending  to  show  that  all  the  property 
before  there  was  any  fire,  was  worth  $5,200;  that  the  three 

spur  machines  w^ere  then  worth $2,400 

The  patterns 250 

And  the  remainder  of  the  property 2,550 


$5,200 

The  total  salvage  was  on  spur  machines $1,600 

On  machinery 225 


$  1,825 
The  jury  found  a  verdict  for  the  assured  for  $1,000  and 

interest. 
Upon  this  there  was  judgment,  from  which  the  company 

prosecutes  this  appeal. 

Messrs.   BARNUikf,   Humphrey  &  Barnum,  for  appellant. 

Voi«XLVI3l 
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Messrs.  W.  F.  Wiemers  and  U.  P.  Smith,  for  appellee. 

Mr.  Justice  Waterman.  It  is  insisted  by  appellants  that 
the  assured  wholly  failed  to  prove  any  damage  whatever 
by  the  first  fire ;  and  that  he  also  failed  to  prove  the  spe- 
cific damage  to  each  of  the  items  of  property  separateh* 
covered  by  the  different  items  of  the  policy,  and  that  there- 
fore, the  amount  of  the  loss  by  the  first  fire  being  unde- 
termined, or  unproved,  no  recovery  ought  to  have  been  had. 

While  there  were  two  separate  fires  and  two  several  losses 
under  this  policy,  yet,  for  the  purposes  of  the  suit  brought 
under  the  policy,  we  think  the  damage  by  the  two  fires  is 
to  be  considered  as  constituting  but  one  loss,  and  that  the 
question  before  the  jury  was.  What  loss,  if  any,  did  the 
plaintiff  sustain  under  the  policy  he  held  ?  and  that  if  he 
sustained  under  either  the  first  or  the  second  fire,  or  lK)th, 
under  each  of  the  separate  descriptions  of  property  covered 
by  the  policy,  a  loss  equal,  res}>ectively,  to  the  total  amount 
of  insurance  upon  such  separate  items,  then  a  recovery 
could  be  had  for  the  full  amount  of  the  policy. 

We  regard  the  rule  as  well  settled,  tliat  a  partial  loss  by 
fire  does  not  terminate  the  insurance,  but  the  policy  still 
remains  in  force ;  and  that,  on  a  subsequent  loss,  a  recover}- 
may  be  had,  not  exceeding  the  full  amount  of  the  policy, 
lessened  by  the  amount  which  has  been  paid  upon  the  first 
loss.  May  on  Insurance,  3d  £d..  Sec.  420;  Curry  v.  Com- 
monwealth Ins.  Co.,  10  Pick.  (Mass.)  535 ;  Trull  v.  Roxbury 
Mutual  Ins.  Co.,  3  Cush.  (Mass.)  263 ;  Crombie  v.  Ports- 
mouth Mutual  Insurance  Co.,  6  Foster  (N.  II.),  389. 

In  the  present  case,  if  the  loss  by  fire  of  June  2Sth  had 
been  followed  by  another  loss  occurring  from  a  fire  liappen- 
ing  on  the  30th  of  June,  there  having  been  in  the  interme- 
diate time  no  opportunity  for  an  examination  of  the  prop- 
erty to  ascertain  the  amount  of  damage  by  the  first  fire, 
unless  the  loss  by  the  two  fires  could  be  coiisidere<l  as  one 
loss,  no  recovery  could  be  had  at  all,  because  of  the  impos- 
sibility of  determining  what  the  amount  of  the  damage  was 
resulting  from  each  of  the  several  fires. 
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It  is  also  contended  that  no  recovery  can  be  had,  because 
of  the  provision  of  the  policy  that  no  suit  or  action  against 
the  company  for  the  recovery  of  any  claim  under  the  policy, 
shall  be  sustainable  until  after  an  award  shall  have  been 
obtained  fixing  the  amount  of  such  claim.  This  provision 
was  one  that  could  be,  and  we  think  the  evidence  shows, 
was,  waived  by  the  company.  See  Nurney  v.  The  Fireman's 
Fund  Ins.  Co.,  63  Mich.  633 ;  Wright  v.  Susquehanna  Ins. 
Co.,  110  Penn.  St.  29 ;  German  American  Ins.  Co.  v.  Stei- 
ger,  109  111.  254. 

It  is  insisted  that  the  insured  refused,  upon  a  written 
request,  to  submit  the  question  of  damage  or  loss  by  the  first 
fire  to  arbitration,  and.  consequently,  that  no  recovery  can 
l>e  had.  The  policy  does  proWde  that  the  question  of  the 
artount  of  loss  or  damage  shall,  upon  the  written  request 
of  either  party,  be  submitted  to  arbitrators.  No  written 
request  for  an  arbitration  was  made  until  after  the  happen- 
ing of  the  second  fire.  Prior  to  that  time  there  had  been 
talk  between  the  assured  and  Mr.  Marshall,  who  was  acting 
for  the  company,  relative  to  an  arbitration.  Mr.  Marshall 
had  suggested  the  names  of  several  persons,  any  one  of 
whom  the  insurance  company  was  willing  to  have  act  on 
its  part  as  an  arbitrator.  Mr.  Hodge  had  objected  to  all  of 
these,  and  it  may  be  that  his  objections  were  ny)t  well  taken, 
but  the  insurance  company  did  not,  until  after  the  second 
fire,  make  any  written  request  for  an  arbitration,  and  there- 
fore did  not  place  Mr.  Hodge  in  a  position  where  he  was 
bound  under  the  terms  of  the  policy  to  select  an  arbitrator 
and  submit  to  an  arbitration.  Each  of  the  written  requests 
made  by  the  company  for  an  arbitration,  restricted  such 
arbitration  to  an  ascertainment  of  the  loss  or  damage  under 
the  fire  of  June  28th.  We  do  not  think  that,  under  the 
terms  of  the  policy,  Mr.  Hodge  was  under  obligation  at 
that  period,  when  there  had  been  two  fires  by  which  his 
property  had  been  damaged,  to  submit  to  arbitration  the 
question  of  the  loss  or  damage  that  had  occurred  under  one 
of  these  fires  only.  The  request  for  an  arbitration  is  in  the 
name  of  the  two  companies  having  risks  under  which  losses 
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had  occurred.  Whether  to  a  request  for  an  arbitration, 
made,  not  by  the  Ms3chanics  Insurance  Company  separately, 
but  made  by  it  in  conjunction  with  another  company,  Mr. 
Hodge  might  not  have  answered  that,  by  the  terms  of  his 
policy  with  appellant,  he  was  not  bound,  in  any  arbitration 
he  might  have  with  it,  to  have  included  therein  an  arbitra- 
tion as  to  his  loss  under  another  policy,  is  a  question  which 
we  do  not  think  it  now  necessary  to  decide.  It  is,  in  our 
judgment,  a  sufficient  answer  to  the  claim  of  the  company 
that  no  recovery  can  be  had  against  it  because  Mr.  Hodge 
did  not  assent  to  its  request  for  an  arbitration,  that  the 
request,  restricted  as  it  was  to  the  loss  or  damage  under  one 
of  the  two  fires  that  had  occurred,  was  not  such  an  one  as, 
under  the  circumstances,  was  contemplated  by  the  policy. 

There  is  another  reason  why,  in  our  judgment,  the  failure 
of  Mr.  Ilodge  to  accede  to  these  requests  can  not  prevent 
his  recovery;  and  that  is,  that  there  is  no  evidence  in  this 
record  to  show  that  Mr.  Marshall,  by  whom  these  requests 
on  behalf  of  the  companies  he  claimed  to  represent  were 
made,  was  such  an  agent  as,  under  the  terms  of  the  policy, 
Mr.  Hodge  was  under  any  obligation  to  recognize.  The 
policy  provides  as  follows :  "  Only  suph  persons  as  shall 
have  the  commission  of  the  company  shall  be  Considered  as 
its  agents  in  any  transaction  relating  to  its  insurance  or  any 
renewal  thereof,  or  the  payment  of  premium  to  the  com- 
pany. Any  other  person  shall  be  deemed  to  be  the  agent 
of  the  assured,  and  payment  of  the  premium  to  such  person 
shall  be  at  the  sole  risk  of  the  assured."  If  Mr.  Marshall 
held  any  commission  from  the  company,  Mr.  Ilodge  does  not 
appear  to  have  been  notified  thereof;  and,  as  has  been  said, 
there  is  nothing  in  the  record  in  this  case  to  show  that  Mr. 
Marshall  ever  held  the  commission  of  this  company. 

It  is  also  insisted  that  the  assured  failed  to  make  proof  of 
loss  by  the  first  fire  within  a  reasonable  time  thereafter. 
If  such  is  the  case,  it  was  a  matter  of  defense,  and  the  ver- 
dict of  the  jury  must  be  construed  as  deciding  this  conten- 
tion against  appellant. 

It  is  also  insisted  that  assured  sold  and  removed  part  of 
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the  property,  and  moved  other  portions  of  the-  property, 
and  refused  to  inform  the  insurance  company  where  the 
said  property  was  removed  to.  The  policy  provides  that 
the  company  shall  not  be  liable  for  any  loss  by  theft  at  or 
after  a  fire,  nor  for  damage  caused  by  or  resulting  from  the 
failure  of  the  assured  to  use  his  best  endeavors  in  saving 
and  protecting  the  property  from  damage  at  or  after  a  fire. 
It  was  shown  in  evidence  that,  immediately  after  the  fire  of 
June  28th,  Mr.  Hodge  made  a  schedule  of  the  several  arti- 
cles which  he  claimed  had  been  damaged  by  that  fire;  that 
this  was  given  to  the  insurance  company,  and  their  adjuster, 
with  an  agent  selected  by  them,  examined  the  property  and 
made  an  estimate  of  the  loss  or  damage  to  each  article;  that 
within  three  qr  four  daj^s  after  the  fire  of  June  28th,  the 
owner  of  the  Burton  Block,  in  which  the  property  was  sit- 
uated, put  a  large  force  of  men  to  work  thereon  for  the 
purpose  of  repairing  the  damage  done  by  the  fire;  that 
some  articles  belonging  to  appellee,  among  other  things, 
half  a  dozen  vises,  were  stolen.  Appellee,  therefore,  re- 
moved a  quantity  of  small  articles  to  his  house.  The  evi- 
dence is  that  these  did  not  exceed  in  value  the  sum  of  $300. 
They  were  afterward  sold  for  the  sum  of  $225,  and  to  that 
extent  diminished  the  loss  which  appellee  sustained.  He 
also  sold  two  of  the  spur  machines  for  the  sum  of  $800 
each.  One  of  these  was  removed  from  the  building  before 
the  second  fire  occurred,  but  the  other,  although  appellee 
had  received  payment  in  full  therefor  in  cash,  remained  in, 
and  was  destroyed  in  the  second  fire.  Appellee  does  not 
claim  that  appellant  is  liable  for  any  loss  occurring  in  the 
second  fire  to  either  of  the  two  machines  he  sold.  And  in 
the  consideration  of  this  case,  all  loss  upon  the  $300  worth 
of  property  taken  by  him  to  his  house,  might  be  thrown  out 
of  consideration  without  affecting  the  total  liability  of 
appellant. 

It  therefore  appears  that  appellee,  being,  as  he  was 
under  the  terms  of  the  policy,  bound  to  use  his  best  endeav- 
ors to  protect  the  property  from  loss  or  damage  at  or  after 
a  fire,  at  a  time  when  a  large  number  of  workmen  were 
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engaged  in  repairing  tlie  building  in  which  it  was  con- 
tained, and  when  necessarily  such  property  would  be  ex- 
posed, not  only  to  loss  by  theft,  but  to  damage  from  the 
work  being  carried  on,  removed  out  of  the  building  certain 
property,  thereby  lessening  the  amount  of  property  which 
appellant  had  at  risk  under  its  still  outstanding  policy,  and 
that  no  damage  whatever  has  come  to  appellant  from  the  ac- 
tion of  appellee  in  so  doing.  There  is  nothing  whatever  to 
show  that  appellee,  in  what  he  did  in  this  regard,  did  not  act  in 
the  utmost  good  faith;  nor  is  there  any  evidence  that  he 
ever  refused  to  inform  appellant  where  the  property  was, 
or  endeavored  to  conceal  anything  that  he  did.  It  does  not 
appear  that  appellee  was  ever  asked  by  appellant,  as  to  any 
property  so  by  him  taken  away,  although  there  is  some  tes- 
timony that  Mr.  Marshall,  the  adjuster  for  the  insurance 
company,  asked  Mr.  Eeed,  who,  for  the  purpose  of  bringing 
about  a  settlement  of  the  loss  under  the  first  fire,  was  act- 
ing for  appellee,  where  the  property  had  been  taken,  and 
that  ]Mr.  Reed  would  not  tell  him;  but  there  is  nothing 
whatever  to  show  that  Mr.  Reed  had  any  information  ujK)n 
the  subject,  or  that  the  inquiry,  said  to  have  been  made  of 
him,  was  ever  followed  up  by  asking  appellee. 

There  is  also  testimony  that  Mr.  Marshall,  in  a  conver- 
sation by  him  had  with  Mr.  Reed,  ^refused  to  allow  the 
machinery  to  be  removed  from  the  building,  until  an 
appraisement  was  had.  The  company,  after  having  im- 
mediately subsequent  to  the  fire  of  June  28th,  examined 
the  property  and  had  the  loss  and  damage  thereto  estimated 
by  an  agent  by  it  selected,  does  not  seem  to  have  been 
desirous  of  having  any  appraisement  made,  as  it  did  not  nmke 
any  written  request  therefor  until  the  second  of  the  following 
October,  twenty  days  after  the  second  fire  had  occurred. 
There  certainly  must  have  been  under  the  temis  of  this 
policy,  some  time — even,  although  an  appraisement  by  ar- 
bitrators of  the  loss  or  damage  had  not  been  had — when 
the  assured  could  remove  all  or  any  of  his  property  for  the 
purpose  of  protecting  it  from  further  harm,  or  make  such 
use  thereof  as  he  rightfully  might.    And  we  see  no  reason 
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for  holding  in  this  case  that  the  exercise  of  the  right  of 
removal  at  the  time  and  under  the  circumstances  was  un- 
reasonable or  unwarranted. 

It  is  also  insisted  that  the  risk  was  increased  and  made 
more  hazardous  and  the  policy  rendered  void  by  reason  of 
the  extraordinary  work  done  in  and  about  the  building,  in 
reconstructing  the  same  after  the  first  fire.  It  must  be' 
borne  in  mind  that  the  doing  of  this  work  was  not  in  any 
way  or  wise  by  the  procurement  of  the  assured;  that  it  was 
something  he  could  not  prevent,  and  over  which  he 
had  no  control,  and  that  the  company  had  full  knowledge 
it  was  going  on.  If  it  had  desired  to  terminate  its  policy 
on  account  of  the  increased  risk  thereby  caused,  it  could 
easily  have  done  so,  but,  not  having  taken  any  steps  in  that 
regard,  it  was  too  late  for  it,  after  the  second  fire,  to  then 
notify  the  assured  that  because  of  such  extraordinary  work, 
it  would  not  be  bound  for  the  loss  that  had  happened  under 
said  second  fire.  Reaper  City  Ins.  Co.  v.  Jones,  62  111.  158; 
North  British  Ins.  Co.  v.  Steiger,  124  111.  81;  Williamsburgh 
City  Ins.  Co.  v.  Cary,  83  111.  453. 

Indeed,  the  intention  to  consider  its  policy  at  an  end 
because  of  such  extraordinary  work,  appears  to  have  been 
an  afterthought;  it  was  not  until  the  28th  of  September, 
1889 — seventeen  days  after  the  second  fire — that  it  gave 
notice  to  the  assured  that,  "  by  reason  of  the  extraordinary 
work  being  done  in  and  on  the  building,  known  as  the 
Burton  Block,"  it  denied  any  liability  for  loss  under  its 
policy  by  reason  of  said  second  fire. 

Moreover,  being  duly  notified  on  the  11th  of  September 
of  the  tire  which  had  occurred  on  that  day,  and  that  the 
proi>erty  insure^l  by  appellant  had  been  totally  destroyed 
thereby,  it,  on  the  18th  of  the  same  month,  wrote  to  Mr. 
Hodge,  requesting  him  to  get  the  property  on  which  he 
claimed  a  loss  or  damage  from  the  company,  out  from  the 
ruins  and  put  the  same  in  proper  shape,  in  order  that  the 
claim  which  he  had  made  might  be  definitely  arrived  at  and 
determined. 

In  the  consideration  of  the  objections  urged  against  a 
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recovery  in  this  case,  it  must  be  borne  in  mind  that  appel- 
lee has,  without  any  fault  or  negligence  on  his  part,  sus- 
tained a  great  loss  by  two  fires;  that  the  policy  to  him  is- 
sued by  appellant  was  designed  as  an  indemnity  to  him 
against  such  loss  or  damage,  to  the  extent  of  $1,000;  that  if 
he  can  not  now  recover  against  the  insurer,  it  is  solely 
because  of  mistakes  by  him  made  subsequent  to  the  fire, 
while  acting,  so  far  as  appears,  in  the  utmost  good  faith. 
We  can  but  feel  that  the  officers  of  this  insurance  company, 
as  honorable  and  high-minded  men,  would  regret  such  a 
result.  We  do  not  believe  that  they  regard  that,  as  soon  as 
a  loss  under  a  fire  has  occurred,  the  position  of  the  insured 
and  the  insurer  becomes  hostile  to  each  other,  and  that 
either  may  do  on  the  one  hand  anything  to  increase  the  loss 
which  the  company  will  sustain,  or,  on  the  other,  anything 
to  prevent  a  fair  ascertairment,  adjustment  and  payment  of 
the  loss.  Contracts  of  this  kind  are  necessarily  construed 
most  strongly  against  the  insurer.  A  contnxct  of  insurance 
is  most  essentially  one  of  good  faith — good  faith  both 
before  and  after  a  loss  has  occurred,  and  it' ought  not  to  be 
under  this,  or  any  other,  insurance  policy,  a  difficult  thing 
for  a  plain,  unlettered,  honest  man  to  so  conduct  himself  as 
that  there  shall  be  no  great  difficulty  in  his  I'ecovering  such 
loss  as,  within  the  terms  of  the  policy,  he  has  actually  sus- 
tained. 

We  are  entirelv  in  accord  with  the  learned  counsel  for 
appellant  when  they  insist  that  apjiellee  was  bound  to  prove 
that  he  had  susta,ined  a  loss  to  the  extent  of  $500  on  spur 
machines,  and  of  $1,500  on  his  machinery,  tools,  implements, 
etc.,  in  use,  in  order  to  justify  a  recovery  for  the  full 
amount  of  the  policy.  We  think  the  evidence  fairly  estab- 
lishes such  loss. 

The  jury  were  asked  to,  and  did,  find  specially  what  the 
loss  was  on  spur  machines,  and  separately  what  the  loss  was 
on  machinerv  in  each  of  the  several  fires;  and  it  is  said  tliat 
there  is  no  evidence  in  the  record  from  which,  by  any  possi- 
bility, such  separate  finding  by  the  jury  made  can  be 
arrived  at.    If  we  were  disposed  to  concede  that  this  is  the 
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case,  we  do  not  think  it  would  be  material,  for  the  reason 
that,  as  we  have  heretofore  said,  we  do  not  think  that  upon 
the  trial  of  this  case  it  was  necessary,  so  far  as  appel- 
lee was  concerned,  to  consider  or  establish  the  loss  which  he 
incurred  at  the  first,  as  separate  from  the  second  fire;  but, 
that  it  was  only  necessary  for  him  to  show  what  loss  on 
each  of  the  two  classes  of  articles  covered  by  the  policy  he 
had  sustained  altogether.  So  that,  in  our  judgment,  the 
questions  propounded  to  the  jury  in  this  regard  need  not 
have  been  submitted  to  them,  and  their  finding  ifi  this  re- 
gard, although  entirely  consistent  with  the  general  verdict, 
is  of  no  consequence. 

The  instructions  to  the  jury  were  such  that  appellant  has 
no  just  reason  for  complaining  of  them. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Jvdgmeiit  affirmed. 


J.  M.  Getman  jg  tSi 

V. 

Guardian  Fire  Insurance  Company. 

Fire  Insurance  Policy — Conditions  in — Breach — Cliange  in  Title. 

1.  Where  a  clause  in  an  insurance  policy  is  ambiguous  and  uncer- 
tain, such  construction  aa  is  most  favorable  to  tlie  insured  must  be 
adopted. 

2.  In  a  given  case  an  insurance  company  consented  in  writing  to 
the  assignment  of  the  policy  to  tbe  purchaser  of  the  i)roperty  insured 
by  it,  and  placed  upon  the  face  of  tlie  policy  the  additional  clause  mak- 
ing the  loss,  if  any,  payable  to  the  seller,  who  was  known  to  the  com- 
pany to  be  the  person  originally  insured,  and  \who  assigned  the  policy, 
the  interest  of  the  lattar  being  known  to  the  comp:my  to  b^  that  of  a 
mortgagee,  and  that  the  object  of  inserting  the  clause  making  the  loss 
payable  to  him,  was  one  of  additional  security  to  him,  imder  his  mortgage; 
knowing  these  facts,  the  company  was  bound  to  know  the  law  applicable 
to  them,  and  that  in  case  of  default  in  payment  of  the  mortgage  in- 
debtedness, the  right  of  possession  to  the  mortgaged  property  would  vest 
at  once  in  the  mortgagee. 
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3.  The  contract  created  by  the  policy  in  the  case  presented  and  the 
added  clause,  was  one  between  the  insurer,  the  insured,  and  the  liene- 
ticiary.  Their  relations  to  each  other  were  within  the  contemplation  of 
each  contracting  party,  and  neitlier  one  should  be  permitted  to  avoid  a 
duty  imposed  by  the  contract,  because  of  the  interposition  of  a  legal  re- 
sult, which,  from  the  nature  of  the  objects  to  be  secured  by  the  contract, 
must  have  been  within  the  knowledge  of  all  as  one  likely  to  follow, 

4.  In  view  of  the  evidence,  this  court  holds  that  the  judgment  for  the 
defendant  in  an  action  based  upon  an  insurance  policy  can  not  sta|id« 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  Jonas  IIutouiisson,  Judge,  presiding. 

Messrs.  IIarbert  &  Daley,  for  appellant. 

Mr.  Elbeut  H.  Gary,  for  appellee. 

Mr.  Justice  Shepard.  On  the  1st  of  May,  1890,  J.  M. 
Getman,  the  plaintiff  in  the  court  below  and  appellant  here, 
was  the  owner  of  certain  personal  property,  situated  on 
"West  Madison  street,  in  the  city  of  Chicago,  and  on  that 
date  took  out  a  policy  of  insurance  thereon,  in  the  Guardian 
Fire  Insurance  Company,  appellee.  On  or  about  October 
28,  1890,  appellant  sold  the  property  to  Mrs.  Lizzie  R.  Kel- 
logg, taking  back  a  chattel  mortgage  thereon  to  secure  a 
portion  of  the  purchase  money ;  and  at  the  same  time  the 
]X)licies  were  duly  assigned  to  Mrs.  Kellogg,  and  the  consent 
of  the  company  to  such  assignment  duly  indorsed  thereon. 
At  the  time  of  said  assignment,  an  indoi'sement  was  made 
upon  the  policy,  as  follows :  *'  Loss,  if  any,  payable  to  J.  M. 
Getman  as  his  interest  may  appear,"  and  signed  by  the 
agents  of  tlie  company  who  issued  the  policy. 

About  December,  1800,  Mrs.  Kellogg  liaving  made  default 
in  the  payment  of  a  portion  of  the  notes  secured  by  the 
chattel  mortgage,  appellant  placed  the  notes  and  mortgage 
in  the  hands  of  his  attorneys,  Richolson,  Matson  &  Pease, 
for  the  purpose  of  taking  such  steps  as  might  be  necessary 
to  collect  the  money.     On  March  11,  1891,  apj)ellant  was 
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taken  sick  and  confined  to  his  bed  until  after  the  1st  of  Mav, 
1891.  In  the  meantime  Mr.  Pease,  of  the  firm  of  Richolson, 
Matson  &  Pease,  placed  the  mortgage  in  the  hands  of  a 
constable  for  the  purpose  of  foreclosure.  The  constable, 
demanded  and  received  possession  of  the  property  from  Mrs. 
Kellogg's  agent,  and  put  up  a  notice  of  sale,  and  at  the  time 
fixed  in  the  notice,  there  being  no  other  bidders,  Mr.  Pease 
made  a  bid  on  the  property  of  $2,000,  in  the  name  of  Mr. 
Kicholson,  the  senior  member  of  the  law  firm,  whereupon  the 
constable  decjlared  the  property  sold  for  that  amount.  Mr. 
Pease  and  the  constable  then  left,  leaving  the  property  in 
the  possession  of  Mrs.  Getman,  the  wife  of  a])pellant. 
Nothing  further  was  done,  and  on  April  12,  1891,  the  projv 
erty  was  destroyed  by  fire.  No  bill  of  sale  was  ever  executed 
or  money  paid. 

Proper  proofs  of  loss  were  made,  both  by  Mrs.  Kellogg, 
as  owner,  and  by  appellant,  as  mortgagee,  and  the  insurance 
company  refusing  to  pay,  suit  was  brought  upon  the  policy. 
The  cause  was  submitted  to  the  court  without  a  jury,  and 
judgment  was  entered  for  the  defendant  insurance  company, 
and  from  that  judgment  this  appeal  is  prosecuted.  As  stated 
by  counsel  for  the  insurance  company,  the  defense  is  based 
upon  a  violation  of  one  of  the  provisions  of  the  policy,  as 
follows :    • 

'*  This  entire  policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  thereto,  shall  be  void  *  * 
*  if  any  change  other  than  by  the  death  of  the  insured 
take  place  in  the  interest,  title  or  possession  of  the  subject 
of  insurance,  whether  by  legal  process  or  judgment  or  by 
voluntary  act  of  the  insured  or  otherwise." 

And  the  violation  relied  upon  is  said  to  be  that  "  after  the 
policy  was  issued,  and  before  the  fire  in  question,  there  was 
a  change  in  the  possession  and  title  of  all  the  insured  prop- 
erty, by  reason  of  the  wife  of  appellant,  the  mortgagee, 
taking  possession  under  his  mortgage,  and  by  a  regular  fore- 
closure sale  to  a  stranger." 

We  think,  from  the  evidence,  that  Mr.  Pease  and  the  con- 
stable had  no  authority  to  foreclose  the  mortgage  and  make 
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the  sale,  and  their  acts  in  that  regard  never  having  been 
ratified,  were,  therefore,  void  as  to  appellant.  Such  being 
our  conclusion  concerning  the  foreclosure  sale,  the  defense 
must  rely  upon  the  fact  of  the  possession  taken  by  appellant, 
as  mortgagee,  as  constituting  a  change  of  possession  within 
the  meaning  of  the  policy. 

The  clause  in  the  policy  upon  the  violation  of  which  the 
defense  is  based,  is  followed  by  another  clause,  as  follows : 
''  If,  with  the  consent  of  this  company,  an  interest  under 
this  policy  shall  exist  in  favor  of  a  mortgagee  or  of  any  per- 
son or  corporation  having  an  interest  in  the  subject  of  insur- 
ance other  than  the  interest  of  the  insured  as  described 
herein,  the  conditions  hereinbefore  contained  shall  apply  in 
the  manner  expressed  in  such  provisions  and  conditions  of 
insurance  relating  to  such  interest  as  shall  be  written  upon, 
attached  or  appended  hereto." 

This  latter  clause  must  be  read  in  connection  with  the 
former  one. 

As  already  stated,  there  was  an  indorsement  of  loss  pay- 
able to  appellant  as  his  interest  may  appeiur,  macle  upon  the 
policy  and  signed  by  the  agents  of  the  company,  at  the 
time  when  appellant  sold  the  insured  property  and  assigned 
the  policy  to  the  purchaser,  who  mortgaged  it  back  to  him; 
and  it  is  not  contended  that  appellant's  interest  as  mort- 
gagee ever  afterward  ceased,  unless  by  the  attempted  fore- 
closure sale  already  mentioned.  The  interest  of  apj^Uant 
and  the  consent  of  appellee  contemplated  bj''  the  clause  last 
quoted,  therefore  existed,  and  the  conditions  applicable  to 
such  a  situation  arose  as  provided  in  that  dause. 

It  is  provided  that  under  such  circumstances  of  interest 
on  the  part  of  one  other  than  the  insured,  and  the  consent 
of  the  company,  "the  conditions  hereinbefore  contained 
shall  apply  in  the  manner  expressed  in  such  provisions  and 
conditions  of  insurance  relating  to  such  interest  as  shall  be 
written  upon,'attached,  or  appended  hereto."  The  meaning 
of  the  language  just  quoted  is  not  obvious.  If  it  means 
that  the  conditions  theretofore  expressed  in  the  policy  shall 
apply  in  the  manner  expressed  in  the  provisions  and  condi- 
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tions  accompanying  and  being  a  part  of  the  clause  stating 
to  whom  the  loss  should  be  payable,  the  answer  is  there 
were  no  provisions  or  conditions  accompanying  such  clause, 
except  the  words  "  as  his  interest  may  appear." 

If  the  language  applies  to  all  the  conditions  of  the  policy 
which  relate  to  the  interest  of  a  mortgagee,  then  the  ques- 
tion as  to  the  liability  of  appellee  falls  back  upon  whether 
the  first  quoted  clause  has  been  violated  or  not.- 

We  confess  our  inability  to  clearly  comprehend  what  is 
meant  by  the  clause,  and  if  it  is  ambiguous  and  uncertain, 
the  rule  is  well  settled  that  such  construction  as  is  most 
favorable  to  the  insured  must  be  adopted.  May  on  Insur- 
ance, Sec.  175;  Niagara  Fire  Ins.  Co.  v.  Scammon,  100  111. 
649;  Illinois  M.  J.  Co.  v.  Hoffman,  31  111.  App.  295;  Travel- 
ers Ins.  Co.  v.  Kelsey,  C.  R.  4498.' 

But,  assuming  that  the  issue  is  confined  solely  to  the 
question  of  violation  of  the  clause  relied  upon  by  the  de- 
fense, we  are  of  opinion  that  no  such  change  as  is  contem- 
plated by  the  tenns  of  the  policy,  did  in  fact  occur. 

The  company  consented  in  writing  to  the  assignment  of 
the  policy  to  the  purchaser  of  the  property  insured  by  it, 
and  at  the  same  time  placed  upon  the  face  of  the  policy  the 
additional  clause  making  the  loss,  if  any,  payable  to  appel- 
lant, who  was  known  to  the  company  to  be  the  person  orig- 
inally insured,  and  who  assigned  the  policy.  Presumably, 
and  inferably,  also,  from  a  note  to  the  indorsement  of  as- 
signment, the  company,  under  the  circumstances,  knew  the 
interest  of  appellant  to  be  that  of  a  mortgagee,  and  that 
the  object  of  inserting  the  clause  making  the  loss  payable 
to  him,  was  one  of  additional  security  to  him,  under  his 
mortgage.  Knowing  these  facts,  the  company  was  bound 
to  know  the  law  applicable  to  them,  and  that  in  case  of  de- 
fault in  payment  of  the  mortgage  indebtedness  the  right  of 
possession  to  the  mortgaged  property  would  vest  at  once  in 
the  mortgagee. 

The  contract  created  by  the  policy  and  the  added  clause, 
was  one  between  the  insurer,  the  insured,  and  the  benefi- 
ciary.   Their  relations  to  each  other  were  within  the  con- 
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templation  of  each  contracting  party,  and  neither  one  should 
be  permitted  to  avoid  a  duty  imposed  by  the  contract 
because  of  the  interposition  of  a  legal  result  which,  from 
the  nature  of  the  objects  to  be  secured  by  the  contract, 
must  have  been  within  the  knowledge  of  all  as  one  likely  to 
follow. 

No  new  parties  have  come  in  to  claim  the  benefit  of  the 
contract.  The  insured  has  still  the  same  interest  as  at  the 
time  of  entering  into  the  contract,  to  have  the  money  in- 
demnity afforded  by  the  policy  applied  in  payment  of  her 
debt,  and  the  beneficiary  thiB  same  interest  to  get  that 
indemnity.  They  w^ere  both,  in  a  sense,  insured,  and  a 
mere  shifting  as  between  themselves  of  possession  of  the 
property  covered  by  the  policy,  can  in  no  way  relieve  the 
company  from  its  liability.  AUemania  F.  Ins.  Co.  v.  Peck, 
138  111.  220;  German  Ins.  Co.  v.  Churchill,  26  111.  App.  206; 
Bragg  V.  K  E.  F,  Ins.  Co.,  25  N.  II.  296. 

Having  indemnity  for  its  object  the  contract  should  be 
liberally  and  fairly  construed  so  as  to  protect  those  who 
are  covered  by  it. 

In  any  view,  we  are  unable  to  concur  in  the  judgment  of 
the  court  below,  and  it  will  therefore  be  reversed  and  the 
cause  remanded. 

Severaed  and  remanded. 
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Philip  Ludwig,  by  Next  Friend,  etc., 

V. 

The  L.  C.  Huck  ]\[alting  Company. 

Appeal  and  Error— Negligence  of  Master— Defective  Ladder— Injury 
to  Employe — Master  and  Servant 


In  an  action  brought  to  recover  damages  for  injuries  to  a  minor  serv- 
ant, alleged  to  have  occurred  through  the  negligence  of  his  employer, 
this  court  declines  to  interfere  with  the  judgment  for  the  defendant, 
alleged  errors  of  the  trial  court  being  set  out  in  a  general,  not  a  partic- 
ular manner. 
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[Opinion  filed  December  14,  1S92.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Mr.  E.  P.  Langworthy,  for  appellant. 

Messrs.  Winston  &  Meagher,  for  appellee. 

Mr.  Justice  Shepard.  This  was  an  action  to  recover 
damages  for  an  injury  received  by  appellant,  who  was  a 
minor  and  an  employe  of  appellee  as  an  oiler  and  general 
helper  in  its  malt  hous6,  while  engaged  in  the  performance 
of  his  duty  under  the  direction  of  the  foreman,  or  boss,  of 
appellee,  because  of  a  broken  and  defective  ladder  furnished 
to  him  and  necessarily  used  by  him  in  the  act  of  oiling 
machinery.  The  jury  found  against  tlie  plaintiff  (appellant) 
and  the  court  gave  judgment  for  the  defendant.  On  the 
trial  plaintiff  (appellant)  asked  no  instructions,  nor  did  he 
preserve  any  exceptions  to  the  admission  or  rejection  of  tes- 
timonv. 

The  only  exception  shown  in  the  abstract  is  one  to  the 
overruling  by  the  court  of  his  motion  for  a  new  trial,  but 
he  fails  to  point  out  wherein,  in  any  particular,  there  was 
error  in  such  action  of  the  court. 

In  his  brief,  appellant  insists  that  the  court  below  erred, 
"  First,  in  its  instruction  to  the  jury;  second,  in  overruling 
appellant's  motion  for  a  new  trial." 

But  he  again  neglects  to  point  out  wherein,  in  any  essen- 
tial, such  alleged  error  consists,  and  is  contented  to  cite  a 
large  list  of  authorities  in  support  of  general  propositions 
of  law,  to  the  correctness  of  which  we  assent,  applicable  to 
cases  of  defective  tools,  machinery,  etc.,  and  the  duty  of 
employes  to  their  servants,  in  respect  to  the  condition  of 
machinery,  etc.,  furnished  for  use  in  their  business,  without 
any  attempt  to  show  their  applicability  to  the  facts  of  his 
case. 

This  is  not  a  proper  mode  of  raising  questions  for  review 
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in  this  court.  In  the  language  of  the  Supreme  Court  in  C, 
K.  I.  &  r.  II.  R.  Co.  V.  iloffitt,  75  111.  524,  "  Counsel  oper- 
ate a  drag  net,  but  ask  the  court  to  do  the  sorting;"  and  as 
said  in  0.  C.  Ry.  Co.  v.  Van  Vleck,  40  111.  App.  367,  wherein 
the  last  mentioned  case  is  cited  as  authority,  "  We  decline 
to  enter  upon  the  consideration  of  alleged  errors  thus 
bundled  up<m  us." 
The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 


Elizabeth  IM^ueller,  Impleaded,  etc., 

V. 

William  Kuhn. 

Landlord  and  Tenant — Trespass— Taking  Possession  after  Termina- 
tion of  Lease, 

An  action  of  trespass  quare  clausnm  f  regit  can  not  be  maintained 
against  the  owner  of  premises,  having  the  right  of  possession,  who 
merely  takes  possession  of  what  is  his  own. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EiCHAKD  S.  TuxniLL,  Judge,  presiding. 

Mr.  CuRisTiAN  Meier,  for  appellant. 

Messrs.  Matz  &  Fisher,  for  appellee. 

Mr.  Justice  Shepard.  This  was  an  action  in  trespass  for 
assault  u])on  plaintiflTs  (appellee's)  wife,  and  for  carrying 
away  and  converting  certain  goods  and  chattels  of  plaintiff, 
and  for  entering. into,  and  expelling  plaintiff  from  certain 
premises  leased  bj''  appellant  to  appellee. 

The  lease  in  question,  from  appellant  to  appellee,  provided 
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that  if  the  rent  reserved  should  be  unpaid  on  the  day  of 
payment  whereon  the  same  ought  to  be  paid,  as  stipulated, 
it  shouhl  be  lawful  for  appellant,  at  her  election,  to  declare 
the  term  ended,  and  into  the  said  premises,  with  or  without 
process  of  law,  to  re-enter. 

"  And  if  at  any  time  said  term  shall  be  ended  at  such 
election  of  said  party  ol  the  first  part,  her  heirs,  executors, 
administrators  or  assigns,  as  aforesaid,  or  in  any  other  way,  ' 
the  said  party  of  the  second  part,  his  executore,  administra- 
tors and  assigns,  do  hereby  covenant  and  agree  to  surrender 
and  deliver  up  the  said  above  described  premises  and  prop- 
erty peaceably  to  said  party  of  the  first  part,  her  heii's, 
executors,  administratoi's  or  assigns,  immediately  upon  the 
determination  of  the  said  term,  as  aforesaid,  and  if  he  shall 
remain  in  possession  of  the  same  one  day  after  such  default, 
or  after  the  termination  of  this  lease,  in  anv  of  the  wavs 
al)Ove  named,  he  shall  be  deemed  guilty  of  a  forcible  detainer 
of  said  premises  under  the  statute,  and  shall  be  subject  to 
all  the  conditions  and  provisions  above  named,  and  to  con- 
viction and  removal,  forcibly  or  otherwise,  or  without  process 
of  Law,  as  above  stated.  And  the  said  party  of  the  second 
j)art  hereby  waives  his  right  to  Jlny  notice  from  said  party 
of  the  first  part  of  her  election  to  declare  this  lease  at  an 
end,  under  any  of  its  provisions,  or  any  demand  for  the 
])ayment  of  rent  or  the  possession  of  the  premises  leased 
lierein;  but  the  simple  fact  of  the  non-payment  of  the  rent 
reserved  shall  constitute  a  forcible  detainer  as  aforesaid." 

Default  was  made  in  the  payment  of  at  least  one  install- 
ment of  rent,  and  appellant,  through  her  agents,  took  pos- 
session of  the  premises  at  a  time  when  the  ai)pellee  was  on 
the  outside,  by  removing  the  old  lock  to  the  door,  and  put- 
ting on  a  new  one  and  fastening  it. 

It  is  not  necessary  to  speak  further  of  the  facts,  and  we 
refrain  from  so  doing. 

The  first  and  sixth  of  plaintllTs  instructions  given  to  the 
jury  were  so  erroneous  in  stating  the  law  applicable  to  the 
case,  as  to  demand  a  reversal  for  error  in  them  alone.  Those 
instructions  were  as  follows : 
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1,  "  The  court  instructs  the  jury  that  if  the  jury  telieve 
from  the  evidence  that  the  phiintiff  was  in  the  actual  posses- 
sion of  the  meat  market  and  dwelling  apartments  in  ques- 
tion, and  occupied  the  same,  and  the  defendants,  or  any  of 
them,  forcibly  and  against  his  will,  entered  the  same,  the 
defendants  or  defendant  so  entering  the  same  committed  a 
trespass. 

6.  "  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  any  of  the  defendants  forcibly  and  against 
the  will  of  the  plaintiff  entered  the  premises  of  the  plaintiff, 
or  authorized  their  entry,  said  defendant  or  defendants  were 
not  justified  in  so  entering  the  premises  in  question,  or 
authorizing  their  entry,  even  though  you  should  believe  from 
the  evidence  that  the  plaititiff  Wfis  behind  in  his  rent.  .  The 
law  provides  a  method  by  which  the  landlord  can  recover 
possession  of  premises  peaceably,  where  a  tenant  is  l>ehind 
In  his  rent,  and  the  landlord  is  not  authorized  to  forcibly 
enter  and  take  possession  of  the  tenant's  premise^;,  or  author- 
ize any  one  else  to  do  so  before  the  ex])iration  of  the  lease, 
and  against  the  will  of  the  tenant." 

The  principal  vice  in  each  of  the  instructions  consists  in 
the  assumption  of  the  first,  and  the  expression  of  the  sixth, 
that  a  landlord  may  not  re-enter  and  retiike  possession  of  his 
premises  withheld  by  ^  tenant  in  possession  after  the  deter- 
mination of  a  lease,  except  by  process  of  law. 

It  would  put  an  end  to  the  enjoyment  of  property'  to  hold 
that  trespass  q\iare  clausum  fretjH  could  be  maintaine<l 
against  the  owner,  with  right  of  possession,  who  merely 
takes  possession  of  what  is  his  own.  Hoots  v.  Graham,  23 
111.  81;  Ostatag  v.  Taylor,  44  111.  App.  409;  Frazier  v.  Caruth- 
ers,  44  111.  App.  61;  Eichengreen  v.  Appell,  44  111.  App.  ID, 
and  cases  there  cited;  Brooke  v.  O'Boyle,  27  111.  App.  384; 
Fort  Dearborn  Lodge  v.  Klein,  115  111.  177. 

The  jury  ought  not  to  have  been  instructed  that  the  appel- 
lant committed  a  trespass  in  making  an  entry  into  her  own 
premises,  even  though  it  was  done  against  the  will  of  the 
tenant  in  possession,  after  the  right  to  possession  thereof  by 
the  tenant  had  ceased,  by  a  lawful  termination  of  the  lease. 
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We  can  not  say  for  which  of  the.  alleged  trespasses  it  was 
that  the  jury  found  the  defendant  guilty,  or  whether  it  was 
not  because  of  all. 

It  was  within  the  power  of  the  appellee  to  have  had  that 
question  determined  by  special  findings  of  fact  by  the  jury, 
but  he  did  not  choose  to  do  so,  and  we  are  unable  to  sav  but 
that  the  entire  damages  given  were  for  the  alleged  breaking 
and  entering  into  the  premises. 

It  is  our  duty,  therefore,  for  the  errors  indicated,  to 
reverse  the  judgment  of  the  Circuit  Court  and  remand  the 
cause. 

lieversed  and  remanded. 
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PANY 
V. 

Frank  Staff,  Administrator. 

Railroads  —  Negligence  —  Failure  to  Signal — Crossings — Excessive 
Speed — Ordinance — Finding  of  Coronefs  Jury, 

The  verdict  of  a  coroner's  jury  in  a  personal  injury  case,  death  ensu- 
ing, imputing  negUgence  to  the  defendant,  can  not  be  received  in  evi- 
dence against  him  in  an  action  for  the  recovery  of  damages  for  such 
death. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthont,  Judge,  presiding. 

This  was  an  action  to  recover  damages  arising  from  the 
death  of  one  George  Staff,  a  minor,  who  was  struck  and 
killed  by  a  train  belonging  to  appellant,  at  the  intersection 
of  North  Halsted  and  Division  streets,  in  the  city  of  Chi- 
cago, in  November,  189Q. 
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Among  the  acts  of  negligence  charged,  wei'e  that  the 
defendant  negligently  failed  to  give  due  and  timely  warn- 
ing, by  means  of  whistles  and  bells,  of  the  approach  of  the 
trains;  that  the  defendant  negligently  ran  its  trains  at  a 
rate  of  speed  prohibited  by  the  ordinances  of  the  city  of 
Chicago;  that  the  defendant's  train  was  running  at  an  exces- 
sive rate  of  speed,  to  wit,  twenty-five  miles  an  hour. 

At  the  trial  the  plaintiff  was  permitted  to  introduce,  over 
the  objection  of  the  defendant,  the  finding  of  the  jury  sum- 
moned by  the  coroner  to  inquire  into  the  cause  of  the  death 
of  the  said  George  Staff.  This  finding,  among  other  things 
contained  the  following:  '^And  we,  the  jury,  find  that  the 
railroad  company  is  responsible,  and  that  the  train  was  run- 
ning at  a  fast  rate  of  speed,  and  that  the  engineer  did  not 
blow  his  whistle  until  after  the  deceased  was  struck." 

The  deceased  was  fourteen  years  old  at  the  time  he  was 
killed. 

The  defendant  asked  the  court  to  instruct  the  jury  as 
follows : 

"  The  court  further  instructs  you  that  the  verdict  of  the 
coroner's  jury  is  not  to  be  considered  as  evidence  that  the 
deceased  was,  at  the  time  of  thQ  injury,  in  the  exercise  of 
reasonable  care  and  prudence  as  charged  in  the  declara- 
tion." 

And  also :  "  The  court  further  instructs  the  jury  that  the 
finding  of  the  coroner's  jury  or  inquest  is  not  to  be  con- 
sidered by  you  as  evidence  that  the  defendant  was  guilty  of 
the  negligence  charged  in  the  declaration." 

These  instructions  the  court  refused  to  give. 

Mr.  Edwin  Walker,  for  appellant. 

Messrs.  Richolson,  jMatson  &  Pease,  for  appellee. 

Mk.  Justice  Waterman.  The  finding  of  the  coroner's 
jury,  introduced  in  evidence,  that  the  railrofid  company  is 
responsible,  etc.,  can  not  ha va  failed  to  be  highly  prejudicial 
to  the  defendant. 
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That  the  conclusions  of  a  tribunal  in  a  matter  wherein  a 
party  had  no  opportunity  either  to  influence  its  determina- 
tion, or  to  have  prevented  his  adversary  from  doing  so,  ought 
not  to  be  adduced  as  evidence  a^^ainst  him,  seems  too  clear 
for  discussion. 

The  first  maxim  in  the  administration  of  the  law  is  ^^Audi 
alteram  partem^'^  or,  as  expressed  in  Broom's  Legal  Maxims, 
"  No  man  should  be  condemned  unheard." 

To  permit  the  conclusions  of  a  coroner's  jury,  imputing 
negligence  and  casting  the  blame  for  the  death  of  an  indi- 
vidual upon  a  party  Tvho  was  in  no  wise,  save  as  one  of  the 
human  beings  of  the  world,  a  party  to  it^  proceedings,  and 
had  neither  voice  in  the  selection  of  the  triers  nor  opportunity 
to  place  before  them  aught  that  might  tend  to  show  his  own 
innocence,  is  to  condemn  one  unheard,  and  to  violate  the 
most  fundamental  of  all  principles  applicable  to  proceedings 
in  courts  of  justice. 

"We  do  not  understand  that  our  Supreme  Court  have 
authorized  the  reception  in  evidence  of  such  verdicts  as  this, 
and  we  look  upon  the  case  of  P.  C.  &  St.  L.  Ky.  Co.  v.  Mc- 
Grath,  115  111.  172,  as  containing  an  intimation  that  they 
are  not  to  be  admitted.  What  is  said  in  Lake  Shore  & 
Michigan  Southern  Ky.  Co.  v.  Taylor,  46  111.  App.  506,  as  to 
the  admissibility  of  the  verdicts  of  coroners'  juries,  is  appli- 
cable to  this  case. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 

cause  remanded. 

Reversed  and  rennanded. 
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Robert  W.  Campion  m  «w 

V. 

Edward  G.  Smith. 

i^pZeinn — Options,   ■ 

1.  In  an  action  brought  to  recover  certain  office  furniture,  this  court 
construes  the  contract  involved,  and  holds,  in  view  of  the  same  and  the 
evidence,  that  the  direction  to  find  for  the  defendant  was  erroneous. 
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2.    Tlie  contract  involved,  wherein  an  option  is  given  to  buy  certain 
goods,  is  void. 

[Opinion- filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KicHARD  S.  Tuthill,  Juclgc,  presiding. 

Mr.  Chables  E.  Pope,  for  appellant. 

Mr.  Lawrence  M.  Ennis,  for  appellee. 

Mr.  Justice  Gary.  These  parties  had  a  written  contract 
as  follows : 

"  I,  Edward  G.  Smith,  do  by  these  presents  agree  to  pay 
to  Robert  W.  Campion  the  sum  of  ten  dollars  (§10)  per 
week  rent  for  the  furniture  and  carpets,  etc.,  now  in  rooms 
21  and  22  Montauk  block,  for  which  a  bill  of  sale  has  been 
given  this  day  and  specified  on  same,  the  first  payment  of 
rent  to  be  made  on  the  25th  day  of  August,  A.  D.  1891, 
with  the  provision  and  agreement  that  if  the  said  Smith, 
on  or  before  that  date,  pay  the  sum  of  one  hundred  and 
twenty-seven  dollars  (SI 27),  for  the  purchase  of  the  above 
mentioned  property  and  as  described  in  said  bill  of  sale,  of 
even  date  of  this  agreement,  the  said  R.  W.  Campion  agrees 
to  give  to  said  Edward  G.  Smith  a  bill  of  sale  of  the  said 
property  hereby  described,  and  which  was  sold  by  constable 
Booth  to  said  Campion. 

Witness  my  hand  and  seal  this  6th  day  of  August,  A.  D. 
1891. 

Edward  G.  Smith. 

I  hereby  agree  to  the  above  terms. 

E.  W.  Campion." 

The  appellant  was  the  only  witness  on  the  trial.  lie  said 
that  on  the  25th  day  of  August  he  went  to  Smith  to  get  the 
rent  and  Smith  said  he  would  not  pay  any  rent,  but  would 
give  the  appellant  §127  if  he  would  make  a  bill  of  sale 
to  a  third  party;  that  thereupon  on  the  second  day  of 
September,  1891,  the  appellant  commenced  this  suit  in  re- 
plevin; that  about  two  weeks  before  the  time  at  which 
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he  was  testifying  (May  23,  1892,)  he  got  the  rent  on  a  judg- 
ment. On  these  facts  the  coilrt  directed  a  verdict-  for  the 
defendant,  appellee. 

It  might  be  conceded  that  if  Smith  paid  for  th^  goods  oil 
the  25th  of  August,  1891,  he  was  entitled  to  a  bill  of  sale  of 
them  to  himself,  without  paying  any  rent;  but  he  refused 
to  pay  rent,  and  made  no  offer  to  comply  with  the  provision 
for  a  purchase. 

Under  these  circumstances  the  appellant  was  entitled  to 

■  his  goods,  and  the  subsequent  recovery  of  rent  for  the  time 

the  appellee  had  them,  had  no  effect  upon  his  right  to  them. 

The  direction  to  find  for  the  defendant  was  erroneous,  and 
the  judgment  is  reversed  and  the  cause  remanded. 

It  has  escaped  the  attention  of  counsel  that  this  contract 
giving  Smith  an  option  to  buy  the  goods  is  void,  Locke  v. 
Towler,  41  111.  App.  66. 

lieversed  and  remanded. 


West  Chicago  Street  Railroad    Company 

V. 

Charles  Camp,  by   Next  Friexd,  etc. 

Master  and  Servant — Negligence  of  Servant — Gripman — Responsi- 
bility  of  Employer— Street  Railways. 

In  an  action  brought  to  recover  for  personal  injuries  to  a  child,  sus- 
tained through  the  alleged  negligence  of  a  gripman  upon  a  street  car, 
this  coort  holds,  in  view  of  the  fact  that  a  proper  instruction  offered  by 
the  defendant  touching  the  care  recjuired  to  be  exercised  by  Fuch  serv- 
ants under  such  circumstances,  was  refused,  that  the  judgment  against  it 
should  not  stand. 

[Opinion  filed  December  14,  1802.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliopt  Anthony,  Judge,  presiding. 

Messrs.  Keep  &  Lowden,  for  appellant. 


i 
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Messrs.  Case,  Hcjqan  &  Case,  F.  A.  Mitchell  and  B.  J. 
Frank,  for  appellee. 

Mr.  Justice  Shepard.  This  action  was  to  recover  for 
injuries  of  a  most  afflicting  nature,  received  by  a])pellee 
when  a  child  six  years  of  age,  by  being  run  doAvn  by  one  of 
appellant's  trains  moving  along  Milwaukee  avenue.  The 
accident  occurred  at  a  point  in  Milwaukee  avenue  not  far 
from  midway  between  North  Peoria  and  West  Erie  streets, 
and  not  at  a  street  crossing  or  intersection. 

Under  the  evidence,  a  recovery,  if  one  can  be  had,  must 
be  under  the  second  count  of  the  declaration,  wherein  it  is 
alleged  that  the  accident  was  because  of  the  negligent  oper- 
ation of  the  apjiellant's  train. 

Evidence  wjxs  given  tending  to  establish  that  the  grip 
man's  attention  was  carelessly  directed  toother  things  than 
his  duty  in  managing  the  train,  at  the  time  the  child  first 
aj)peared  to  be  in  danger;  and  there  was  other  evidence 
that  tended  to  show  the  plaintiff  came  so  suddenly  upon 
the  track,  from  behind  other  passing  vehicles,  that  the  car 
could  not  have  been  stopped  by  ordinary  care  in  time  to 
have  avoided  the  accident. 

An  instruction,  therefore,  which  should  tell  the  jury  its 
duty  in  case  the  appellant's  servants  did  all  that  could  have 
been  done  after  they  saw,  or  could  have  seen,  the  danger 
the  plaintiff  was  in,  was  rightfully  asked  by  appellant,  and 
the  court  in  refusing  the  fifteenth  instruction  of  appellant, 
which  was  directed  to  the  question  just  mentioned,  com- 
mitted such  error  as  demands  a  reversal  of  the  judgment. 
The  refused  instruction  was  as  follows  : 

15.  "  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  if  they  believe  from  the  evidence  that  everything  was 
done  that  could  be  done  by  the  defendant's  servants  to  sto]) 
the  car  as  soon  as  they  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  the  danger  of  the  plaintiff,  then  the 
jury  should  find  the  defendant  not  guilty." 

The  judgment  of  the  Superior  Court  will  therefore  be 


j 

'  reversed  and  the  cause  remanded. 


Reversed  arid  remanded. 


p 
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Illinois  Central  Railroad  Company 

V. 

Jesse  Alexander. 

Master  and  Servant — Liability  of  Master  for  Act  of  Servant. 

In  an  action  brought  to  recover  from  a  railroad  company  for  personal 
injuries  alleged  to  have  been  sustained  through  the  ^vrongf ul  act  of  one 
of  its  conductors,  there  being  no  corroboration  of  plaintiff's  testimony, 
this  court  reverses  the  judgment  for  the  plaintiff  and  remands  the  cause 
in  order  that  anothei*  trial  may  be  had. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  C.  V.  Gwm  and  S.  F.  Andrews,  for  appeUant. 

Mr.  Sidney  Smfth,  for  appellee. 

Mr.  Justice  Shepard.  Upon  the  principle  declared  in 
Peaslee  v.  Glass,  61  111.  94,  the  judgment  in  this  case  sliould 
be  reversed,  and  the  cause  remanded.     It  is  there  said : 

"There  are  very  few  cases  in  which  a  jury  should  find  a 
verdict  for  the  plaintiff  upon  his  unsupported  testimony 
alone,  when  that  testimony  is  positively  contradicted  by 
the  defendant.  It  belongs  to  the  plaintiff  to  make  out  a 
case.  The  burden  of  proof  is  upon  him,  and  where  the  issue 
rests  upon  the  sworn  affirmation  of  one  party  and  the 
sworn  denial  of  the  other,  both  having  the  same  means  of 
information  and  both  unimpeached,  and  testifying  to  a 
state  of  facts  equally  probable,  a  conscientious  jury 
can  only  say  that  the  .plaintiff  has  failed  to  establish  his 
claim.  Without  saying  that  this  court  would  set  aside  a 
verdict  for  the  plaintiff,  rendered  in  such  cases,  on  the 
ground  alone  that  it  was  not  sustained  by  the  evidence,  we 
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must  set  aside  one  resting  only  upon  the  evidence  of  the 
j)laintiff  when  tliat  is  contradicted  not  only  by  the  defendant 
but  also  by  another  witness,  and  there  are  no  elements  of 
probability  to  turn  the  scale." 

In  the  case  under  consideration  the  appellee  testified  that 
he  was  forced  from  a  moving  train  belonging  to  api)ellant 
by  the  conductor  in  charge  of  the  train,  and  thereby  thrown 
under  a  Michigan  Central  train  which  was  moving  in  an 
opposite  direction  and  injured.  As  to  the  cause  of  the  acci- 
dent his  was  the  only  evidence  in  support  of  his  claim. 

The  conductor  positively  contradicted  appellee;  and  Cum- 
mings,  a  brakeman  on  the  Michigan  Central  train  that  ran 
over  appellee,  testified  to  a  state  of  facts  which,  if  true,  not 
only  corroborated  the  conductor,  but  would  absolutely  bar 
the  appellee  from  any  recovery. 

There  was  other  evidence  in  the  cas^  tending  to  contra- 
dict appellee,  but  the  cause  having  to  be  tried  again  we  will 
not  comment  upon  either  the  weight  of  evidence  or  the 
effect  to  be  given  to  it,  on -either  side,  further  than  to  say 
that  we  are  satisfied,  from  the  evidence  on  both  sides,  that 

another  trial  should  be  had. 

Jiecersed  and  remanded. 


The  Lake  Shore  &  Michigan  Southern  Railway 

Company 

V. 

Elizabeth  Taylor,  Administratrix. 

Master  and  Servant — Negligence  of  Master-^Injury  to  Servant — jR.  R. 
Switchman —Duty  of  Coroner — Sees.  10  and  14,  Chap.  31,  R.  S. — Inquest 
as  Evidence. 


«■ 


1.  A  court  has  no  right  to  intimate  to  the  jury  in  a  given  case  its 
opinion  upon  any  fact  in  dispute. 

2.  In  a  personal  injury  caiw,  death  having  ensued,  the  coroner's  in- 
quisition is  admissible  in  evidence,  and  though  not  conclusive,  is  com- 
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patent  evidence  to  be  considered  by  the  jury,  but  the  depositions  taken 
upon  the  inquest  are  not  admissible  as  evidence. 

8.  The  expression  of  belief  by  the  coroner's  jury  in  such  case  that  a 
certain  switch  stand  was  negligently  placed,  would  be  extraneous  to  the 
province  of  the  inquest,  the  object  thereof  being  to  find  the  cause  of 
death,  and  should  be  controlled  by  a  proper  instruction. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Beentano,  Judge,  presiding. 

Messrs.  Pliny  B.  Smith  and  Gardner  &  McFadon,  for 
appellant. 

Messrs.  Monroe  &  McShane  and  Wino  &  Carter,  for 
appellee. 

Mr.  Justice  Shepard.  This  was  an  action  to  recover 
damages  from  appellant  for  negligently  causing  the  death 
of  Samuel  Taylor  while  he  was  in  its  employment  as  a  night 
switchman. 

We  refrain  from  comment  upon  the  evidence,  further  than 
to  say  that  the  circumstances  surrounding  the  accident  were 
such  as  required  the  law  to  be  stated  with  accuracy  to  the 
jury. 

The  first  instruction  given  at  the  request  of  the  plaintiff, 
purports  to  state  to  the  jury,  what,  as  a  matter  of  law,  was 
the  duty  of  the  railway  company  in  .the  matter  of  furnish- 
ing its  servants  engaged  in  switching  cars  with  switch 
stands  safely  located  or  placed,  with  reference  to  the  car 
tracks. 

The  implication  from  the  language  of  the  instruction  is 
very  strong,  that  it  was  the  opinion  of  the  court  that  the 
switch  stand  in  question  was  located  too  close  to  the  track. 
Such  a  conclusion  can,  under  our  system,  be  drawn  by  the 
jury  alone.  The  court  is  prohibited  from  intimating  to  the 
jury  its  opinion  upon  any  fact  in  dispute. 

On  the  trial,  the  original  inquest  of  the  coroner  was  oflfered 
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in  evidence  by  the  plaintiff  and  allowed  by  the  court,  over 
the  objection  of  the  defendant.     It  was  as  follows: 
State  of  Illinois, )    ^ 

County  of  Cook,  )     '     An  inquisition  was  taken    for  the 

People  of  the  State  of  Illinois,  at  47th 
and  Wentworth  avenue,  in  the  City  of  Chicago,  in  the 
said  County  of  Cook,  on  the  21st  and  23d  days  of  Ma}%  1890, 
before  me,  Henry  L.  Hertz,  coroner  in  and  for  said  county, 
upon  view  of  the  body  of  Samuel  Taylor,  then  and  there 
lying  dead,  upon  the  oaths  of  six  good  and  lawful  men  of 
said  county,  who,  being  duly  sworn  to  inquire  on  the  part 
of  the  people  of  the  State  of  Illinois,  into  all  the  circum- 
stances attending  the  death  of  the  said  Samuel  Taylor, 
and  by  w^hom  the  same  was  produced,  and  in  what  manner, 
and  when  and  where  the  said  Samuel.  Taylor  came  to  his 
death,  do  say  upon  their  oaths,  as  aforesaid,  that  the  said 
Samuel  Taylor,  now  lying  dead  at  232  S^van  street,  in  the 
City  of  Chicago,  County  of  Cook  and  State  of  Illinois,  came 
to  his  death  on  the  20th  day  of  May,  A.  D.  1890,  at  Mercy 
Hospital,  from  the  effects  of  injuries  received  by  being 
knocked  off  a  caboose  car  by  a  standing  switch  in  the  Engle- 
wood  yards  of  the  Lake  Shore  &  Michigan  Southern  Eail- 
road,  while  switching  some  caboose  cars,  and  that  we,  the 
jury,  believe  from  the  evidence,  that  said  switch  stand  is 
too  close  to  said  tracks  to  safely  allow  switchmen  to  per- 
form their  duties. 

Sec.  10,  Cliap.  31,  R.  S.,  ipakesitthe  duty  of  the  coroner, 
upon  information  that  the  dead  body  of  any  person  has 
been  found,  etc.,  supposed  to  have  come  to  his  death  by 
violence,  casualty  or  any  undue  means,  to  repair  to  the  pLice 
where  the  dead  body  is,  and  take  charge  of  the  same,  and 
forth Avith  to  summon  a  jury  to  assemble,  etc.,  "  and  upon 
a  view  of  the  body  to  inquire  into  the  cause  and  manner  of 
the  death." 

Sec.  14  provides :  "  It  shall  be  the  duty  of  the  jurors,  as 
sworn  aforesaid,  to  inquire  how,  in  what  manner,  and  by 
whom  or  what  the  said  dead  bodv  came  to  its  de^ith,  and 
of  all  other  facts  of  and  concerning  the  same,  together  with 
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all  material  circumstances  in  anywise  related  to  or  con- 
nected with  the  said  death,  and  make  up  and  sign  a  verdict, 
and  deliver  the  same  to  the  coroner." 

Upon  the  effect  to  be  accorded  by  the  jury  to  the  conclud- 
ing part  of  the  inquest,  "  that  we,  the  jury,  believe  from 
the  evidence  that  said  switch  stand  is  too  close  to  said 
tracks  to  safely  allow  switchmen  to  perform  their  duties,'' 
the  defendant  asked  an  instruction  as  follows  to  be  given : 

"  The  court  instructs  you  that  the  inquest  in  evidence  is 
no  evidence  in  this  case  that  the  switch  stand  spoken  of  by 
witnesses  was  too  close  to  the  tracks  of  the  defendant  at  the 
point  where  they  may  believe  from  the  evidence  the  de- . 
ceased,  Samuel  Taylor,  was  injured."  Eut  the  court  refused 
to  give  the  instruction. 

It  is  no  longer  a  question  in  this  State  that  the  coroner's 
inquisition  is  admissible  in  evidence,  and  though  not  con- 
clusive, is  competent  evidence  to  be  considered  by  the  jury. 
P.  C.  &  St.  L.  Ky.  Co.  V.  McGrath,  115  111.  172;  U.  S.  Life 
Ins.  Co.  v:  Yocke,  129  111.  557;  Gooding,  Adm'r,  v.  U.  S. 
Life  Ins.  Co.,  4G  ID.  307. 

The  same  authorities  have  established  that  the  depositions 
taken  upon  the  inquest  are  not  admissible  as  evidence. 

We  have  quoted  all  the  pertinent  sections  of  the  statute 
in  order  that  it  may  be  seen  what  is  the  duty  of  the  coro- 
ner's jury,  and  the  extent  of  their  inquiry. 

It  is  said  that  inquisitions  are  analogous  to  proceedings 
in  rem^  being  made  on  behalf  of  the  public ;  and  that  there- 
fore no  one  can  strictly  be  said  to  be  a  stranger  to  them. 
But  the  principle  of  their  admissibility  in  evidence  between 
private  persons,  seems  to  be  that  they  are  matters  of  public 
and  general  interest,  and  therefore  within  some  of  the  ex- 
ceptions to  the  rule  in  regard  to  hearsay  evidence.  1  Green-  ' 
leaf  on  Evidence,  Sec.  566.  And  that  they  are  to  be  distin-  ' 
guished  from  other  hearsay  evidence,  in  having  peculiar 
guaranties  for  accuracy  and  fidelity. 

The  reason  for  their  admissibility  in  evidence  contrary 
to  the  general  rule  in  relation  to  hearsay  evidence  being 
that  they  are  proceedings  on  behalf  of  the  public,  and  are 
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matters  of  public  and  general  interest,  they  are  only  com- 
petent within  the  scope  of  the  statute,  which  presumably 
points  out  the  limit  of  such  public  and  general  interest. 

An  inspection  of  the  statute  w^ill  fail  to  reveal  any  duty 
imposed  upon  the  coroner's  jury  to  incorporate  into  their 
verdict  their  belief  that  the  switch  stand  stood  too  close  to 
the  tracks  for  safety  to  switchmen. 

The  public  and  general  interest  sought  to  be  subserved 
by  the  inquest  was  satisfied  by  the  proper  finding  of  the 
jury,  that  the  deceased  came  to  his  death  by  being  knocked 
oflf  the  car  by  a  standing  switch;  but  whether  that  result 
•  was  caused  by  the  negligent  placing  of  the  smtch,  or  by  the 
negligent  conduct  of  the  deceased  while  on  the  car,  in 
approaching  or  passing  the  switch,  or  in  boarding  the  car 
in  the  fii*st  instance,  was  purely  a  matter  of  private  inquiry 
between  the  representative  of  the  deceased  and  the  railroad 
company.  Applicable  to  this  consideration  are  the  remarks 
of  the  Supreme  Court  in  P.  C.  &  St.  L.  Ry.  Co.  v.  McGrath, 
supra^  as  follows  : 

"  The  plaintiff  was  not  a  party  to  the  proceeding  before 
the  coroner,  was  not  present,  had  no  opportunity  for  the 
cross-examination  of  the  witness,  and  any  question  of  negli- 
gence, the  vital  question  in  this  case,  was  not  the  very  mat- 
ter of  inquiry  before  the  coroner.  The  legitimate  object 
of  the  inquest  would  have  been  fulfilled  in  finding  simply 
that  the  death  of  deceased  was  caused  by  his  being  run  over 
by  a  railroad  train." 

The  expression  of  belief  by  the  jury  that  the  switch  stand 
was  negligently  placed,  was  altogether  extraneous  to  the 
province  of  the  inquest  as  prescribed  by  the  statute,  and 
should  have  been  controlled  by  an  instruction  such  as  was 
sought  by  the  defendant. 

The  refusal  to  give  the  instruction  was  serious  error, 
and  the  judgment  of  the  Superior  Court  will  therefore  be 
reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  reinanded. 


First  District — October  Term,  1892.       ol  1 

a 

Taylor  v.  Greenburg. 


Calvin  F.  Taylor 

V. 

Jacob  Greenburg. 

Master  and  Servant — Recovery  of  Wages, 

1.  The  agreement  of  a  servant  to  buy  from  his  employer  a  lot,  to  be 
paid  for  partly  in  work  and  partly  in  money,  does  not  entitle  the  servant, 
although  such  agreement  is  by  parol,  to  abandon  the  agreement  and 
recover  for  services  rendered  upon  a  quantum  meruit. 

2.  The  inability  of  the  employer  to  convey  the  lot  bargained  for,  does 
not  oblige  the  servant  to  take  another  lot,  but  gives  the  right  to  compen- 
sation for  the  labor  in  money. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Mr.  Charles  E.  Pope,  for  appellant. 

Mr.  James  M.  Cleaver,  for  appellee. 

Mr.  Justice  Gary.  The  appellee  worked  for  the  appel- 
lant to  the  value  of  $09.65,  for  which  he  has  received  no  pay. 
The  appellant  resists  paying  because,  as  he  says,  the  appellee 
did  the  work  under  a  parol  agreement  to  buy  from  the  ap- 
pellant a  lot  to  be  paid  for  partly  in  work,  and  partly  in 
money.  If  that  be  true,  the  fact  that  the  agreement  was 
by  parol,  does  not  entitle  the  appellee  to  abandon  the  agree- 
ment and  recover  upon  a  quantum  meriiit.  Swanzey  v. 
Moore,  22  111.  63.  And  the  argument  and  illustration  of 
Caton,  J.,  in  that  case,  are  as  applicable  to  the  uncertainty, 
as  to  the  invalidity,  of  the  agreement. 

But  the  appellant  says  that  a  part  of  the  lot  has  been 
taken  by  the  town  of  Cicero  by  condemnation.  lie  is 
therefore  unable  to  carry  out  his  agreement.    His  willing- 
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ness  to  put  another  lot  in  the  phice  of  the  first,  does  not 

oblige  the  apjiellee  to  take  siicli  other  lot. 

The  inability  to  convey  the  lot  bargained  for,  gives  tlie 

rjght  to  compensation  for  the  labor  in  money.     lUirstow  v. 

ilcLachlan,  91)  111.  041;  Schriner  v.  Peters,  31)  111.  App.  3oy. 

The  judgment  is  alfirmed. 

Judgment  affirmed, 
Mr.  Justice  Shepard  concurs. 

Mr.  Justice  Waterman.  I  think  that  the  judgment  in 
this  case  should  be  aliirmed,  but  not  for  the  reasons  given 
in  the  opinion  of  the  majority  of  the  court. 

AVhen  a  valid  contract  for  the  sale  of  real  estate  is  made, 
the  subject  of  the  sale  becomes  at  once  equitably  the  prop- 
erty of  the  vendee.  The  property  is  thereafter  at  the  risk 
of  the  vendee.  If  a  mine  is  thereafter  discovered  upon  it, 
thus  completely  changing  its  character  and  greatly  inci^eas- 
ing  its  value,  the  gain  is  that  of  the  vendee.  If  the  sale  be 
of  a  lot  or  a  farm,  and  thereafter,  before  payment  and 
before  conveyance,  a  right  of  way  for  a  railroad  is  cut 
through  the  premises,  the  sale  is  not  set  aside;  the  vendee 
may  not  for  such  reason  refuse  to  fulfill  his  contract  of  pur- 
chase, or  the  vendor  to  conve}'-. 

The  theory  of  condemnation  proceedings  is,  that  property 
of  one  kind  is  taken,  and  property  of  equal  value  put  in  its 
stead.  Tlie  vendee  is,  in  such  case,  therefore,  bound  to  ]xiy 
the  sum  promised,  Tind  is  entitled  to  receive  the  condemna- 
tion monev. 

If  the  contract  in  the  present  case  had  been  a  valid  one, 
the  fact  that  after  it  was  made,  condemnation  proceedings 
were  instituted,  under  which  a  portion  of  the  lot  was  taken, 
would  not  have  absolved  either  party  from  his  obligations 
under  the  agreement.  If  the  condemnation  money  for  the 
portion  taken  had  amounted  to  f$l,O00,  although  the  agree- 
ment was  to  sell  the  entire  lot  for  s?500,  the  vendee  would 
have  been  entitled  to  the  entire  §1,000. 

The  fact  that  because  of  condemnation  proceedings  insti- 
tuted after  tlie  sale,  the  vendor  is  unable  to  vest  title  in  the 
vendee  to  the  lot  agreed  to  be  sold,  does  not  justify  the  re- 
covery had  in  this  case. 
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The  agreement  being  to  sell  a  lot  for  $500,  to  be  paid  for 
''  partly  in  money  and  partly  in  labor,"  is  so  uncertain  that 
it  is  incapable  of  enforcement,  and  is  therefore  no  contract. 

If  the  vendor  brought  suit  under  this  "  talk  "  to  recover 
the  money,  his  suit  could  not  be  maintained,  for  it  is  im- 
possible to  say  how  much  money  is  to  be  paid  to  him ;  and 
a  bill  for  a  specific  performance  would  not  lie,  because  the 
court  would  be  unable  to  say  how  much  n;ioney,  or  how 
much  or  what  kind  of  labor  was  to  be  performed,  or  where 
it  was  to  be  done. 

As  is  said  in  Warvelie  on  Vendors,  851,  "After  the  exe- 
cution of  a  contract  of  sale  and  prior  to  its  final  completion, 
the  vendor  holds  the  property  only  as  a  trustee  until  the 
purchase  money  shall  have  been  paid,  ami  will  neither  gain 
nor  lose  by  any  change  that  may  occur  to  it." 

An  agreement  void  for  uncertainty  is  different  from  one 
which  is  merely  obnoxious  to  the  statute  of  frauds ;  such 
last  mentioned  contract  may  be  enforced  if  the  statute  of 
frauds  is  not  set  up  as  a  bar  to  it,  while  an  agreement  void 
for  uncertainty  can  never  be  enforced,  being  no  contract 
at  all. 

The  agreement  being  invalid  because  of  its  uncertainty, 
the  rights  of  the  parties  are  the  same  as  though  no  such 
agreement  had  been  made ;  and  the  plaintiff  was  entitled  to 
recover  such  sum  as  his  labor  was  worth.  2  Parsons  on 
Contracts,  666.  .    , 


Paul  Pohl 

V. 

Davenport  Malt  &  Grain  Company. 

Sales — Payment  to  Agent — Ratification, 

1.  In  an  action  brought  to  recover  the  selling  price  of  certain  goods,  it 
clearly  appearing  that  the  agent  selling  the  same  was  not  authorized  to 
accept  payment  therefor,  such  payment  having  been  made,  this  court 

VOL.XLV133 
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holds  that  delay  in  bringiiif]^  suit  was  enough  to  raise  the  question  of 
ratification  of  the  servant's  act  in  making  the  collection;  that  it  was  error 
to  take  the  case  away  from  the  consideration  of  the  jury  and  direct  a 
verdict  for  the  plaintiff,  and  tliat  the  samu  can  not  stand. 
2.    The  question  of  ratification  is  for  tlie  jury. 

[Opinion  filed  December  U,  1802.] 

Appeax  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Goldzier  &  Eodgers,  for  appellant, 

Mr.  W.  A.  Foster,  for  appellee. 

Mr.  Justice  Siiepard.  This  action  was  brought  by  appel- 
lee against  appellant  to  recover  for  the  price  of  one  hundred 
bushels  of  malt  sold  to  him  by  appellee,  through  A.  W. 
Schwone,  its  traveling  salesman. 

On  the  trial  below,  the  court  instructed  the  jury  to  find 
a  verdict  for  the  ])laintiff  (ap]>ellee),  and  to  assess  the  dam- 
ages at  the  full  sum  claimed. 

The  evidence  is  undisputed,  that  Schwone  had  full  autlior- 
ity  to  make  the  sale,  but  had  no  authority  to  collect  the 
money  arisincr  therefrom;  that  the  sale  was  made  on  Julv 
2,  181)1,  and  the  malt  shi])])e<l  by  apj)ellee  directly  to  appel- 
lant; that  appellant  paid  Schwone  in  full  for  the  malt  on 
July  16th;  that  about  August  1st,  appellee  rendered  a  state- 
ment by  mail  to  ap])ellant  that  the  bill  was  due  and  subject 
to  draft;  that  on  August  Gtli,  appellant  notified  appellee  that 
he  had  paid  Schwone  and  held  liis  receipt,  and  suggested  an 
inquiry  as  to  the  correctness  of  such  payment;  that  no  writ- 
ten answer  w^as  made  to  such  notification,  but  that  about  a 
week  later,  one  John  Xoth,  the  business  manager  of  apjiel- 
lee,  came  to  Chicago  to  see  about  the  matter,  and  was  then 
shown  the  receipt  given  by  Schwone;  that  he  recognize<l  its 
genuineness,  and  then  said  to  appellant,  "  I  see  the  bill  is 
paid.  Well,  we  can  do  nothing.  AVhy,  we  have  to  leave  it 
go;"  that  Schwone  never  accounted  to  appellee  for  the 
noLoney,  and  that  appellee  made  no  other  demand  for  pay- 
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cnent  from  appellant  until  by  bringing  suit  in  December, 
1891. 

It  does  not  appear  that  any  communication  of  any  kind 
took  place  between  appellant  and  appellee  after  the  inter- 
view between  Mr.  Xoth  and  appellant  and  prior  to  the  com- 
mencement of  the  suit,  about  four  months  later.  The  facts 
and  circumstances  thus  undisputed  are  sufficient  to  raise  the 
question  of  ratification  by  appellee,  of  the  act  of  Schwone, 
its  agent,  in  collecting  the  amount  due  from  appellant. 
And  that  question  being  raised  Avas  one  for  the  jury  and  not 
for  the  court  to  determine.  DeLand  v.  Dixon  National 
Bank,  111  111.  323. 

Do  any  implications  arise  under  such  circumstances  ?  Do 
such  facts  tend  to  establish  a  ratification  of  the  act  of  pay- 
ment toSchwone,  the  agent  ?  If  they  do,  then  it  was  error 
to  take  the  case  away  from  the  consideration  of  the  jury, 
as  was  done  by  the  courts  instruction  upon  which  the  ver- 
dict was  rendered. 

In  Ward  v.  Williams,  26  111.  447,  Chief  Justice  Caton 
states  the  correct  principle  of  law  applicable  here,  as  fol- 
lows :  "  In  general,  where  an  agent  is  authorized  to  do  an 
act,  and  he  transcends  his  authority,  it  is  the  duty  of  the 
principal  to  repudiate  the  act  as  soon  as  he  is  fully  informed 
of  what  has  been  thus  done  in  his  name  by  the  agent,  else 
he  will  be  bound  by  the  act  as  having  ratified  it  by  implica- 
tion." Mr.  Justice  Sheldon,  in  Searing  v.  Williams,  69  IlL 
575,  quotes  the  language  just  copied  with  approval,  in  sup- 
port of  his  own  statement  that  "  There  need  not  be  an  ex- 
press ratification,  but  a  subsequent  assent  may  be  inferred 
from  circumstances,  which  the  law  considers  equivalent  to 
an  express  ratification." 

Mr.  Justice  Craig,  in  De  Land  v.  The  Dixon  I^ational 
Bank,  aupra^  announces  adherence  to  the  same  rule  of  law, 
saying  that  silence  by  a  principal,  and  doing  nothing  by 
him  in  repudiation  of  the  acts  of  an  unauthorized  agent 
for  a  considerable  period  of  time,  "  may  be  regarded  as  a 
strong  circumstance  for  the  consideration  of  the  jury,  tend- 
ing to  establish"  that  the  act  complained  of  wits  authorized 
by  him. 
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In  Marine  Company  v.  Carver,  42  111.  66^  it  was  held, 
upon  the  facts  in  that  case,  that  however  clear  the  right  of 
recovery  might  have  been  if  the  act  had  been  promptly 
repudiated,  the  facts  amounted  *  to  a  ratification  which 
would  prevent  a  recovery;  and  the  court,  speaking  through 
Mr.  Justice  Lawrence,  said :  "  At  least  no  room  should  be 
left  for  doubt  in  the  minds  of  the  parties  concerned,  as  to 
whether  the  act  is  repudiated  or  ratified." 

Again,  in  Casey  v.  Carver,  42  111.  225,  it  is  said  that  assent 
may  "  be  proved  by  positive  or  circumstantial  evidence," 
and  that  to  avoid  the  settlement  in  that  case ''  notice  should 
have  been  given  that  tliey  did  not  sanction  the  settlement, 
at  the  earliest  practicable  period  after  they  learned  the  facts." 

With  these  rules  of  law  before  us,  it  is  manifest  that  the 
facts  in  the  case  at  bar  tended  to  establish  a  ratification,  and 
that  it  was  error  to  take  their  consideration  awav  from  the 
jury.  iV(m  constat  but  if  the  appellee  had  promptly  repudi- 
ated the  action  of  Schwone  in  collecting  the  money,  appel- 
lant might  have  had  an  effectual  remedy  over  against 
Schwone,  which  became  lost  to  him  before  December,  when 
the  suit  was  begun. 

The  cause  will  be  reversed  and  remanded. 

lieversed  aiid  remanded. 


Michael  Walsh 
William  A.  Aylsworth. 

Replevin — Stable  Keeper's  Lien — Sec,  49 ^  Chap.  82,  R,  S.— Instructions . 

A  court  has  no  right  to  tell  the  jury  in  a  given  case  that  any  fact  in 
issue  has  been  proven. 

[Opinion  filed  December  14,  1892.] 

Appeal    from   the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 
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Walsh  V.  Avlsworth. 

Mr.  Perry  A.  Hull,  for  appellant. 

Messrs.  George  F.  Westoter,  H.  J.  Caldwell  and  Louis 
J.  PiERSoN,  for  appellee. 

Mr.  Justice  Shepard.  The  appellant  was  keeper  of  a 
livery  and  boarding  stable,  and  as  such  had  kept  a  horse, 
phaeton  and  harness  belonging  to  one  Murray,  and  for  the 
keeping  thereof  there  was  due  him  $43.65  at  the  time  when 
the  rig  was  taken  for  use,  in  the  customary  way,  by  the 
wife  of  Murray,  on  July  23,  1891. 

Appellee  claimed  to  have  bought  the  establishment  from 
Mrs.  Murray,  on  the  same  day,  at  about  noon-time,  and 
possession  thereof  was  delivered  to  him,  and  it  was  not 
returned  to  appellant's  stable.  A  couple  of  days  afterward 
parties  acting  for  appellant  found  the  rig  hitched  in  front 
of  a  drug  store,  and  took  possession  of  it  and  drove  it  back 
to  appellant's  stable,  where  it  has  remained  ever  since. 

Appellee  demanded  possession  of  the  property,  and  its 
return  being  refused,  suit  in  replevin  with  a  count  in  trover 
was  brought,  and  judgment  rendered  for  appellee  for  the 
value  of  the  property. 

Appellant,  the  defendant  below,  based  his  defense  upon 
his  lien  on  the  property  for  the  amount  due  him  for  the 
keeping  thereof  for  Murray,  given  him  as  a  stable  keeper, 
by  Sec.  49,  Chap.  82,  E.  S.     That  section  is  as  follows : 

"  Stable  keepers  and  any  persons  shall  have  a  lien  upon 
the  horses,  carriages  and  harness  kept  by  them  for  the  proper 
charges  due  for  the  keeping  thereof  and  expenses  bestowed 
thereon  at  the  rcqu  ^st  of  the  owner,  or  the  person  having 
the  possession  thereof." 

'  It  was  claimed  on  the  other  hand,  by  appellee,  that  the 
lien  of  appellant,  if  he  had  any,  was  lost  by  letting  the  rig 
go  out  of  his  possession  in  the  manner  stated. 

The  question  whether  the  lien  declared  by  the  statute 
may  be  lost  by  a  relinquishment  of  possession  of  the  personal 
property  to  which  the  lien  has  attached,  as  in  cases  of  liens 
on  personal  property  at  common  law,  or  whether  the  lien 
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will  follow  the  article  beyond  ])ossossion,  is  an  interesting 
one;  and  because  its  determination  is  fraught  with  impor- 
tance to  many  persons  and  large  interests  not  connected 
with  this  suit,  we  hesitate  about  deciding  it  without  fuller 
argiunent  and  a  more  thorough  examination  of  the  authori- 
ties on  both  sides  than  has  been  presented  by  the  briefs 
filed  on  this  appeal. 

We  refer  to  Walls  v.  Long,  28  N.  E.  Rep.  101,  and  cases 
cited,  and  Jones  on  Liens,  Chap.  13,  Sees.  641  to  701,  and 
cases  there  cited,  in  addition  to  those  cited  by  counsel;  and 
there  is  probably  still  more  authority  and  reason  applicable 
to  the  question. 

AVe  are  persuaded  to  this  course  for  the  additional  reason 
of  error  committed  by  the  court  below  in  giving  plaintiff's 
first  instruction. 

That  instruction  tells  the  jury  that  if  they  find  so  and  so, 
the  essential  facts  in  controversy,  etc.,  "  as  proven  hy  the 
plaintiffs  and  as  in  evidence  hefore  you^^  then  the  plaintiff  is 
entitled  to  recover  the  value  of  tlie  property. 

The  court,  under  our  system,  has  no  right  to  ieW  the  jury 
that  any  fact  in  issue  has  been  proven,  and  such  was  the  clear 
import  of  the  instruction. 

For  the  error  in  the  instruction  alone,  the  cause  will  be 
reversed  and  remanded. 

Heverscd  and  remanded. 


The  Midland  Company 

V. 

Sarah  Huchberger  et  al. 

Negotiable  Instruments — Notes — Collateral  Security, 

Tliis  court  holds,  in  view  of  the  evidence,  that  certain  notes  can  not 
be  held  as  collateral  security  to  otiier  notes,  they  not  having  been  in- 
cluded with  the  securities  mentioned  in  the  same. 

[Opinion  filed  December  14,  1892.] 
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Midland  Co.  v.  Huchberger. 


Appeal  from  the  Circuit  Court  of  Cook  Countv:  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  W.  "W.  Ratubun,  for  appellant. 

Messrs.  Byam,  Weinschenk  &  IIi'rschl,  for  appellees. 

Mr,  Justice  Waterman.  Appellant  was  in  th^e  practice  of 
guaranteeing  the  payment  of  notes  made  by  one  Henderson. 
As  security  to  itself,  appellant  received  from  Henderson, 
from  time  to  time,  his  note  with  certain  collaterals.  It  was 
its  custom  to  take  from  Henderson  a  note  for  the  amount 
of  its  obligation  to  it,  specifying  in  such  note  the  collaterals 
pledged  to  secure  such  obligation. 

About  February  28th  or  March  1, 1880,  Henderson,  on  the 
request  of  appellant  for  further  security,  brought  to  it  the 
"  Fitzgerald  "  notes  now  in  controversy. 

These  notes  were  never  mentioned  in  any  written  agree- 
ment or  pledge,  but  were,  appellant  contends,  vei'bally 
pledged  to  it  for  any  obligation  Henderson  was  then  or 
might  thereafter  be  under  to  it.  Some,  if  not  all,  of  the 
notes  made  from  time  to  time  by  Henderson  to  apj)ellant, 
in  mentioning  the  security  pledged  therewith,  contained  a 
provision  that  "  in  case  of  any  exchange  of  or  addition  to 
the  collateral  named,  the  provisions  of  the  note  should  extend 
to  such  new  or  additional  collateral." 

The  "  Fitzgerald "  notes  pledged  by  Henderson  did  not 
belong  to  him,  and  he  had  no  right  ta  pledge  them  for  any 
purjx)se. 

Fitzgerald  filed  a  bill  of  interpleader,  setting  up  that  pay- 
ment of  his  notes  was  claimed  by  appel hints  and  by  Sarah 
Huchberger,  making  appellant,  Henderson  and  Sarah 
Huchberger  parties.  The  bill  was  answered  and  the  cause 
havmg  been  referred  to  a  master,  he  reported  that  appel- 
lant claimed  to  hold  these  notes  as  security  for  three  notes 
made  by  Henderson  ujwn  the  dates,  respectively,  of  March 
2,  1889,  April  1,  1889,  and  April  17,  1889 ;  that  the  Fitz- 
gerald notes  were  not  mentioned  in  either  of  the  Hender- 
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son  notes,  and  were  pledged  about  February  2Sth  or  March 
1st,  for  indebtedness  then  existing;  that  the  Fitzgerald 
notes  were  pledged  as  additional  collateral  to  a  note  for 
$1,850,  due  April  5,  1889,  which  note  was  afterward  paid 
in  part  and  the  balance  replaced  by  a  note  maturing  June 
4,  1889 ;  that  in  the  note  last  named  certain  securities  are 
mentioned,  but  none  of  the  Fitzgerald  notes  are  alluded  to. 
The  master  therefore  finds  that  under  the  principle 
announced  in  Fairbank  v.  Merchants  IS^ational  Bank,  132 
111.  120,  the  Fitzgerald  notes  can  not  be  held  by  appellant 
as  collateral. 

In  this  finding  the  Circuit  Court  concurred,  and  we  see 
no  sufficient  resison  for  overturning  the  decree  thereunder 
rendered.  Careful  as  appellant  was,  in  its  business,  to  pro- 
tect itself,  if  it  held  these  notes  as  security  for  any  notes 
made  after  March  1,  1889,  it  is  a  little  singular  that  it  did 
not  have  them  specified  along  with  the  other  securities 
pledged  for  the  notes,  bearing  date  after  March  1st. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


Patrick  II.  Fitzpatrick  et  al. 

V. 

James  Reilly  et  al. 

Contracts — Breach — Damages. 

1.  A  husband  and  wife  may  be  joint  contractors. 

2.  Failure  to  file  a  plea  denying  joint  liability  operates  in  effect  under 
the  statute  (Sec.  35,  Practice  Act)  as  an  implied  admission,  not  conclu- 
sive, that  if  there  was  a  contract  by  either  of  several  defendants,  it  was 
the  contract  of  all  of  tliem. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv:  the  Hon. 
Fkank  Baker,  Judge,  presiding. 
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.   Mr.  B.  W.  Veirs,  for  appellants. 
Mr.  E.  F.  Dunne  and  D.  D.  O'Brien,  for  appellees. 

Mr.  Justice  Gary.  The  appellees  sued  the  appellants 
for  the  breach  of  an  alleged  contract  between  the  parties, 
by  which  the  appellees  undertook,  in  their  calling  of  paint- 
era,  decorators  and  paper  hangers,  a  job  of  decorating  upon 
the  dwelling  house  in  which  appellants  resided,  and  the 
appellants  undertook  to  pay  therefor  §800. 

The  ground  of  action  alleged  is  that  after  the  contract 
was  made,  the  appellants  refused  to  permit  the  appellees  to 
go  on  with  the  work,  whereby  they  lost  the  profit  of  the 
job,  $250,  and  §170  is  the  amount  of  the  judgment  recovered. 

The  appellants  were  the  only  witnesses  on  their  side,  and 
Reilly  the  only  one  on  the  side  of  the  appellees.  No  com- 
plaint is,  or  can  be  made  of  the  instructions.  The  jury  saw 
the  witnesses,  and  while,  on  paper,  the  testimony  does  not 
seem  fairly  to  warrant  the  verdict,  yet  in  fact,  the  whole 
question  is  as  to  the  credibilitj''  of  the  witnesses.  The  op- 
portunity of  the  jury  to  pass  upon  that  question  intelligently, 
was  much  better  than  we  have,  and  a  jury  is  the  ancient, 
and  by  all  American  constitutions  preserved,  tribunal  to 
decide  it;  we  are  bound  to  regard  their  determination  as  an 
impartial  exercise  of  intelligence. 

The  fact  that  the  appellants  are  husband  and  wife,  is, 
according  to  ordinary  experience,  in  conflict  with  the  notion 
that  they  were  joint  contractors,  but  is  not  absolutely  incon- 
sistent with  it.  Touhy  v.  Daly,  27  111.  App.  459;  Dressel 
V.  Lonsdale,  46  111.  App.  454. 

While  Mr.  Fitzpatrick  speaks  of  "  my  house  "  and  "  my 
residence,"  yet  there  is  nothing  in  the  testimony  incompati- 
ble with  the  idea  that  the  house  was  the  joint  pro]K?rty,  ae 
the  residence  was  the  joint  home,  of  himself  and  his  wife, 
and  that  each  of  them  had  authority  to  contract  for  both. 
No  plea  denying  joint  liability  w^as  tiled  to  throw  the  bur- 
den of  proving  it  upon  the  appellees.  Unless  the  evidence 
on  one  side  or  the  other  disproves  joint  liability,  the  statute 
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sai>plies  tlie  place  of  proof.  Not  filing  such  a  plea  operates 
in  effect,  under  the  statute,  as  an  implied  admission,  not 
conclusive,  that  if  there  was  a  contract  by  either  defendant, 
it  was  the  contract  of  both  of  them.  On  the  whole  case, 
while  in  our  individual  opinions,  injustice  may  be  done  by 
the  verdict  of  the  jury,  we  can  find  nothing  in  the  record 
to  justify  us  as  a  court,  governed  by  established  princii)les, 
in  reversing  the  judgment.  Shevalier  v.  Seager,  121  111. 
564. 

The  verdict  on  which  this  judgment  was  entered  was  the 
second  one  in  the  case  for  appellees;  the  first,  being  for  only 
nominal  damages,  was  set  aside  on  their  motion. 

There  is  a  concurrence,  therefore,  of  two  juries  on  the 

question  of  the  right  of  the  appellees  to  maintain  their 

action.    ITolcomb  v.  People,  79  111.  409. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Shepard,  J.,  dissents. 


William   Eliot  Fukness   et  al.,  Administrator?, 

V. 

The  Union  National  Bank  of  Chicago. 


Adminiatration— Claim  of  Seventh  Class, 


1.  In  proceedings  under  insolvency  laws  a  secured  creditor  may  prove 
for  and  receive  a  dividend  upon  the  full  amount  of  his  claim,  notwith- 
standing he  may,  after  i)roving,  have  realized  upon  the  security,  pro- 
vided that  he  can  not  from  all  sources  realize  more  than  the  amount  of 
his  debt. 

2.  A  creditor  liolding  security  may  charge  against  the  proceeds  of 
such  collateral,  such  expenses  as  are  reasonably  necessary  in  keeping» 
caring  for,  protecting  and  realizing  upon  his  plenige. 

3.  In  respect  to  the  administration  of  estates,  the  estate  in  a  given  case 
consists  of  that  which  comes  to  the  hands  of,  and  may  be  administered 
by  the  administrator  or  assignee;  that  which  is  available  for  the  benefit 
of  all  creditors.    That  which  is  pledged,  held  as  security,  belongs  to  the 
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creditor  for  whoso  benefit  it  has  been  pledged;  only  what  is  left  after  a 
discharge  of  the  lien,  is  assets  of  the  estate.  An  administrator  may,  at 
any  time,  with  the  sanction  of  the  court,  pay  oflF  the  secured  debtor  and 
make  his  security  a  part  of  the  estate. 

4.  Upon  an  appeal  by  administrators  from  an  order  allowing  a  claim 
to  be  paid  as  a  claim  of  the  seventh  class,  in  the  administration  of  a 
given  estate,  certain  notes  having  been  given  for  a  loan  by  claimant  to  their 
intestate,  the  controversy  resulting  from  the  fact  that  claimant  held  cer- 
tain collateral  as  security  for  such  notes,  and  had  realized  therefrom  part 
of  its  claim,  this  court  holds  in  view  of  the  evidence,  that  there  is 
nothing  in  the  contention  of  appellants,  that  a  certain  agreement  entered 
into  by  them  with  claimant,  touching  the  indebtedness  in  question,  is 
not  binding  upon  them,  because  signed  by  them  only,  because  upon  tl^e 
faith  thereof  rights  have  arisen  thereunder  which  the  courts  are  now 
merely  called  upon  to  enforce,  and  declines  to  interfere  with  the  judg- 
ments against  them. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
George  Deiggs,  Judge,  presiding. 

Mr.  David  Fales,  for  appellants. 

Messrs.  Willits,  Eobbins  &  Case,  for  appellee. 

Mr.  Justice  Waterman.  As  to  the  suggestion  by  appel- 
lants that  the  executory  agreement  made  February  15,  1890, 
having  been  signed  by  them  only,  is  not  binding  upon  them, 
it  may  be  said  that  if  the  agreement  had  never  been  acted 
upon  and  application  were  now  made  to  compel  appellants 
to  adhere  to  the  consent  they  then  gave,  the  court  might 
well  hesitate  about  enforcing  the  promise  thus  made.  Such 
is  not  the  question  presented  to  this  court.  The  agreement 
has  \yeen  acted  upon,  large  sums  of  money  have  been  paid 
out  thereon,  the  situation  of  the  parties  has  been  materially 
changed  in  consequence  of  such  agreement,  and  because  of 
what  has  been  done  upon  the  faith  of  such  agreement,  rights 
have  arisen  thereunder,  which  the  courts  are  now  merely 
called  upon  to  enforce. 

It  then  becomes  necessary  to  consider  what  the  rights  of 
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a  creditor,  holding  securities,  are  against  the  insolvent  estate 
of  a  decedent,  being  administered  in  the  Probate  Court. 
That  he  is  entitled  to  make  proof  for  the  full  amount  of 
his  claim,  is  undisputed;  is  he,  when,  after  proof,  he  realizes 
from  his  securities  a  portion  of  his  claim,  entitled  in  the 
Probate  Court  to  a  pro  rata  dividend  upon  the  amount  of 
his  claim  as  proven,  or  only  upon  the  amount  as  reduced  by 
what  he  has  realized  from  his  security  ? 

It  is  in  this  State  and  others  well  settled  that  in  proceed- 
ings under  insolvency  laws,  a  secured  creditor  may  prove 
for  and  receive  a  dividend  upon  the  full  amount  of  his 
claim,  notwithstanding  he  may,  after  proving,  have  realized 
upon  his  security,  provided  that  he  can  not  from  all  sources 
realize  more  than  the  amount  of  his  debt.  In  re  Bates, 
118  111.  521;  Jennings  Trust  Co.  v.  Merchants  Kat.  Bank, 
M  111.  App.  295;  Kellock's  Case,  L.  K.,  3  Ct.  App.  768;  Pat- 
ten's Appeal,  45  Penn.  St.  151;  Morris  v.  Olwine,  22  Pa. 
St.  441;  Citizens  Bank  of  Paris  v.  Patterson,  78  Ky.  291; 
Miller's  Estate,  82  Penn.  St.  113;  Brown  v.  Merchants  Js'at. 
Bank,  79  K  C.  244. 

The  case  of  Mason  v.  Bogg,  2  My.  &  Cr.  443,  was  an 
action  brought  against  John  Bogg  as  the  administrator  of 
Thomas  Bogg,  deceased,  upon  the  covenant  of  the  deceased, 
in  his  lifetime,  made  to  pay  a  certain  mortgage.  The 
plaintiff,  an  application  having  been  made  to  restrain  the 
prosecution  of  the  said  suit,  was  permitted  to  proceed  with 
his  suit  without  giving  up  his  securities,  and  the  court 
refused  to  order  that  such  securities  be  sold.  The  lord 
chancellor  there  said :  "  It  is  to  be  observed  that  a  mort- 
gagee has  a  double  security;  he  has  a  right  to  proceed 
against  both,  and  to  make  the  most  of  both.  Why  he 
should  be  deprived  of  this  because  the  debtor  dies  and  dies 
insolvent,  it  is  not  easy  to  see.  The  question  can  only  arise 
when  there  is  a  deficient  security  and  an  insolvent  estate. 
So  that  the  worse  the  creditor's  case,  the  harder  the  course 
of  the  court  against  him.  *  *  *  The  effect  of  what  you 
contend  for,  is,  that  if  the  debtor  dies,  the  nature  of  the  cred- 
itor's rights  is  altered." 
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The  rule  applicable  in  the  case  of  insolvent  estates  of 
living  parties  was  applied  in  the  case  of  an  insolvent  estate 
of  a  deceased  person,  in  West  v.  Bank  of  Eutland,  19  Vt. 
403. . 

It  is  urged  that  because  claims  proven  in  the  Probate 
Court  draw  interest,  the  rule,  prevailing  in  cases  of  mere  in- 
solvency is  not  applicable.  All  claims  proven  against  the 
estate  of  a  decedent  bear  interest;  the  matter  of  interest 
does  not,  therefore,  seem  to  affect  the  pro  rata  distribution. 

In  respect  to  the  administration  of  all  estates,  it  may  be 
said  that  the  estate  really  consists  of  that  w^hich  comes  to 
the  hands  of  and  may  be  administered  by  the  administrator 
or  assignee;  that  which  is  available  for  the  benefit  of  all 
creditors.  That  which  is  pledged,  held  as  security,  belongs 
to  the  creditor  for  whose  benefit  it  has  been  pledged.  Only 
what  is  left  after  a  discharge  of  the  lien,  is  really  assets  of 
the  estate.  The  creditor  is  permitted  to  prove  for  the  entire 
amount  of  his  claim,  because  that  is  what  the  estate  ow^es 
to  him.  If  the  creditor,  out  of  something  that  is  not  really 
a  part  of  the  estate,  afterioard  realizes  a  portion  of  his 
claim,  he  is  still  permitted  to  take  a  dividend  upon  the  sum  . 
proven,  provided  that  such  dividend  does  not,  with  what 
he  has  already  received,  more  than  pay  his  debt;  because  it 
is  just  and  equitable  that  he  be  paid  in  full,  and  other  cred- 
itors have  no  right  to  any  benefit  from  the  security  held  by 
him  until  he  has  been  paid  in  full.  Of  course  the  ad  minis-  * 
trator  may  at  any  time  with  the  sanction  of  the  court,  pay 
off  the  secured  creditor  arid  make  his  security  a  part  of  the 
estate.  The  disbursement  of  appellee  on  account  of  its 
security  was  properly  allowed. 

A  creditor  holding  security  may  charge  against  the  pro- 
ceeds of  such  collateral,  such  expenses  as  are  reasonably 
necessary  in  keeping,  caring  for,  protecting  and  realizing 
upon  his  pledge.    Jones  on  Pledges,  Sec.  400. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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National   Bank   of  ChambersbufvG 

V. 

Buckeye  Iron  &  Brass  Works  et  al. 

Bailments. 

Where  goods  are  in  the  possession  of  a  third  party  as  bailee,  notice  to 
such  bailee  of  the  sale  of  said  goods  is  sufficient  to  work  a  change  of  pos- 
session of  the  gooils  into  the  hands  of  the  vendee,  and  in  such  case,  an 
actual  delivery  of  the  goods  to  the  vendee  is  unnecessary,  even  as  against 
attaching  creditore  of  the  vendor.  And  this  doctrine  is  not  confined  to 
bailees  of  a  quasi  public  character,  such  as  carriers,  warehousemen  or  a 
public  otBcer  holding  the  goods  against  the  will  of  the  vendor. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Wilson,  Moore  &  McIlvaine,  for  appellant. 

Mr.  Lawrence  P.  Conover,  and  Flower,  Smitq  &  Mcs- 
GRAVE,  for  appellees. 

Mr.  Justice  Gary.  In  Chambersburg,  Pennsylvania, 
was  a  Taylor  Manufacturing  Company,  largely  indebted  to 
the  appellant.  It  had  two  steam  engines  in  the  possession 
of  Henry  S.  Walker,  of  Chicago,  and  sold  them,  as  a])pellant 
claims,  to  the  appellant. 

The  appellees,  creditors  of  the  Taylor  Company,  attached 
these  engines,  and  the  appellant  interpleaded,  claiming 
ownership  of  the  engines. 

Both  the  Taylor  Company  and  the  appellant,  by  letter, 
notified  Walker  of  the  sale  of  the  engines,  the  Taylor  Com- 
pany adding :  ''  You  will  hold  the  same  subject  to  ordei-s 
from  said  bank ;"  and  the  ap]iellant  adding  :  "'We  wish  you 
to  sell  these  engines  for  us  on  our  account,  the  same  as  you 
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would  have  done  for  the  Taylor  Manufacturing  Company." 
The  letters  were  received  by  Walker,  and  he  sent  a  tele- 
gram to  the  company  asking  whether  the  business  was  to 
stop,  and  the  letters  were  shown  to  the  deputy  sheriff  and 
the  attorney  of  appellees,  before  the  attachment  was  levied, 
and  Walker  also  then  told  them  that  the  engines  belonged 
to  the  appellant. 

It  may  be  a  question  whether  the  possession  of  Walker 
before  the  sale  was  his  own  possession  as  bailee,  in  the 
character  of  a  factor  holding  goods  for  sale,  with  a  lien  ^ 
for  freight  paid,  or  other  expenses,  or  for  advances,  if  any 
had  been  made,  or  was  he  simply  an  agent — in  law  a  servant 
— of  the  Taylor  Company,  so  that  his  possession  was  posses- 
sion by  the  company,  and  therefore  notice  to  him  of  the 
sale,  ineffectual  as  a  change  of  possession  from  the  Taylor 
Company  to  the  bank.     Lowe  v.  ilatson,  35  111.  App.  602. 

It  is  not  necessary  that  we  express  any  opinion  in  relation 
to  that  question.  It  is  quite  certain  that  the  court  below 
decided  the  case  upon  the  ground  that  notice  to  a  bailee, 
without  acceptance  by  him  of  the  character  of  bailee  for  the 
purchaser,  is  not  enough  to  change  possession,  as  against 
attaching  creditors  of  the  vendor.  Upon  that  ground  the 
following  propositions  of  law  were  refused: 

"  The  court  holds,  as  a  matter  of  la^y,  that  where  goods 
are  in  the  possession  of  a  third  party  as  bailee,  notice  to 
such  bailee  of  the  sale  of  said  goods  is  sufficient  to  work  a 
change  of  possession  of  the  goods  into  the  hands  of  the  ven- 
dee, and  that  in  such  case  an  actual  delivery  of  the  goods  to 
the  vendee  is  unnecessary  even  as  against  attaching  cred- 
itors of  the  vendor. 

"  The  court  holds,  as  a  matter  of  law,  that  a  factor  or  agent 
to  whom  goods  are  consigned  for  sale,  and  who  is  the  agent 
of  the  vendor  for  the  purpose  of  sale  only,  or  a  commission 
merchant  who  buys  and  sells  goods  for  commission,  is  a 
bailee  within  the  meaning  of  the  rule  above  laid  down." 

The  appellees  distinguish  this  case  from  Ilodge  v.  Ilurd, 
47  111.  363,  where  the  doctrine  of  the  first  of  these  proposi- 
tions is  held  to  be  law,  insisting  that  that  doctrine  is  only 
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applicable  to  bailees  of  a  qnasi  public  character,  as  carriers 
or  warehousemen;  or,  as  in  that  case,  a  public  officer  hold- 
ing the  goods  against  the  will  of  the  vendor.  The  reason- 
ing of  the  court,  however,  forbids  such  a  narrowing  of  the 
case.     And  see  Hughes  v.  Stubblefield,  21  111.  App.  216. 

We  regard  the  first  proposition  as  law  in  this  State;  the 
second  is  made  ambiguous  by  the  introduction  of  the  word 
"'  agent "  where  it  first  occurs.  Such  agent  might  be  only 
a  servant,  working  for  wages  in  premises  belonging  to,  and 
legally  in  the  possession  of,  the  vendor. 

If  the  possession  was  not  changed,  notice  of  the  sale  was 
of  no  avail.    Lowe  v.  Matson,  35  111.  App.  602. 

For  the  error  in  refusing  the  first  pioposition  here  quoted, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Merrick  A.  Richardson,  by  Next  Friexd, 

V. 

Dennis  Sheehan. 

Capias — Motion  to  Discharge  Bail — Appeal  and  Error — Affidavits. 

1.  The  refusal  to  discharge  bail  on  motion  can  not  be  assigned  for 
error;  the  reason  thereof  is  that  such  a  decision  is  not  final.  It  leaves 
the  merits  yet  to  be  finally  decided.  If  the  bail  is  discharged  there  can 
be  no  further  proceedings  against  him.  It  is  a  final  determination  of 
his  liability.  In  principle  it  is  the  same  as  cutting  off  an  attachmeut 
in  aid,  which  is  merely  like  bail,  a  security  to  the  plaintiff  in  the  suit, 
and  if  wrongly  done,  may  be  corrected  on  appeal  or  by  writ  of  error. 

2.  Afiidavits  may  be  sworn  before  an  attorney  for  the  side  that  uses 
them. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EicHAKD  S.  TcTHiLL,  Judge,  presiding. 

Messrs.  II.  T.  &  L.  Helm  and  E.  A.  Aborn,  for  appellant. 
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Mr.  Francis  A.  Eiddle,  for  appellee. 

Mr.  Justice  Gary.  The  Circuit  Court  discharged  the 
bail  and  quashed  the  capias,  ^vhich  was  the  oiiginal  process 
in  the  suit. 

The  proceedings  in  that  regard  are  shown  by  the  follow- 
ing extract  from  the  bill  of  exceptions : 

''  And  now  comes  the  defendant,  Dennis  Sheehan,  by  Fred. 
W.  Forch,  Jr.,  and  Francis  A.  Riddle,  his  attorneys,  leave  of 
court  having  been  first  obtained,  and  moves  the  court  to 
quash  the  capias  heretofore  issued  in  this  cause,  for  the  fol- 
lowing reasons: 

1.  The  affidavit  of  the  plaintiff  is  insufficient. 

2.  The  affidavit  is  sworn  to  before  Everett  A.  Aborn, 
who  is  the  attorney  for  the  plaintiff. 

3.  Because  it  is  contrary  to  the  law  of  this  State  to  per- 
mit attorneys,  or  other  officers,  to  issue  process  or  any  part 
of  any  process  required  to  be  issued  in  any  legal  proceedincr, 
wherein  any  attorney  or  officer  is  interested. 

4.  Because  it  is  contrary  to  the  policy  of  the  law  to  per- 
mit attorneys  to  administer  oaths  to  their  clients  in  any  suit 
in  anv  court. 

Fred.  W.  Forch,  Jr., 
Francis  A.  Riddle, 

Att'ys  for  Defendant. 
That  affidavit  in  said  cause  upon  which  was  made  the 
order  to  hold  the  said  defendant  to  bail  and  upon  which  the 
capias  ad  responderifhtm  was  issued  ^n  said  cause,  was  sworn 
to  before  Everett  A.  Aborn  as  a  notary  public  in  and  for 
said  county,  who  was  at  the  date  of  such  affidavit,  the  attor- 
ney for  the  plaintiff  and  affiant;  and  because  the  said  Everett 
A.  Aborn  also  having  afterward  filed  the  said  affidavit  in 
said  court  and  commenced  the  said  suit  as  the  attorney  in 
behalf  of  the  said  plaintiff,  and  continued  to  act  as  the 
attorney  for  said  plaintiff  until  the  13th  day  of  Kovember, 
1891  (when  his  appearance  as  such  attorney  was  withdrawn 
and  the  appearance  of  II.  T.  Helm  as  attorney  for  said 
plaintiff  was  filed  in  writing  in  said  cause,  and  the  said  II. 
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T.  Helm  ha\ing  after  said  date  appeared  as  attorney  for  said 
plaintiff,  and  on  the  trial  of  said  cause  and  on  the  hearing  ci 
said  motions  for  new  trial  and  to  quash  said  capias). 

And  the  court  being  carefully  advised,  does  sustain  the 
said  motion  to  discharge  the  bail  and  to  quash  the  capias 
in  said  cause  for  the  reason  herein  set  forth,  to  which  ruling 
of  the  court  the  said  plaintiff,  by  II.  T.  Helm,  as  his  coun- 
sel, then  and  there  excepted." 

It  is  not  here  contended  that  the  aihdavit  is  insufficient 
on  its  face,  but  it  is  contended  : 

First.  That  such  a  decision  is  not  the  subject  of  review 
here. 

Second.  That  the  bill  of  exceptions  does  not  shoAv  that 
it  contains  all  the  proofs  before  the  court  on  the  motion; 
and 

Third.  That  the  fact  that  Aborn,  as  attorney  for  the 
plaintiff,  commenced  the  suit,  justifies  the  action  of  the  court 
below. 

As  to  the  first  point,  while  it  is  true  that  the  refusal  to  dis- 
charge bail  on  motion  can  not  be  assigned  for  error  (Walker 
V.  Welch,  14  111.  364,  and  cases  there  cited),  yet  the  real 
reason  for  that  rule  is  that  such  a  decision  is  not  final.  It  is 
like  overruling  a  demurrer  to  a  declaration,  with  leave  to 
plead.  It  leaves  the  merits  yet  to  be  finally  decided.  The 
only  effect  of  refusing  to  discharge  the  bail  is,  that  the  bail 
may  be  sued.  But  if  the  bail  be  discharged,  then  no  further 
proceedings  against  him  can  be  had.  It  is  a  final  deter- 
mination of  his  liability.  In  principle  it  is  the  same  as  cut- 
ting off  an  attachment  in  aid,  which  is  merelv  like  bail,  a 
security  to  the  plaintiff  in  the  suit,  and  if  wrongly  done, 
may  be  corrected  on  appeal  or  by  writ  of  error.  Hemphill 
v.  Collins,  117  111.  396. 

As  to  the  second  point,  the  bill  of  exceptions  does 
show  that  the  only  ground  for  discharging  the  bail  (the  affi- 
davit being  on  its  face  good),  was  that  the  affidavit  wai; 
sworn  before  the  attornej'^  of  the  plaintiff.  The  bill  states 
that  the  bail  was  discharged  "for  the  reason  herein  set 
forth,"  and  the  ground  of  discharge  is  therefore  perfectly 
clear. 
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As  to  the  third  point,  there  is  no  common  law  nor 
statute  that  forbids  affidavits  in  a  cause  being  sworn  before 
attorneys  for  the  side  that  uses  them.  The  practice  exclud- 
ing them,  is,  in  England,  founded  upon  rules  of  court  not  in 
force  here  (Tidd's  Practice,  494),  and  even  there  affidavits  to 
hold  to  bail  are  not  within  the  rule.  Taylor  v.  Hatch,  12 
John.  (N.  Y.)  340,  note;  Tidd's  Practice,  179;  and  see  also 
quite  an  essay  upon  the  subject  in  People  v.  Spalding,  2 
Paige,  326. 

The  order  of  the  Circuit  Court  is  erroneous  and  is 
reversed,  but  there  is  nothing  to  remand. 

The  case  will  stand  below  as  if  no  motion  had  been  made. 

Reversed. 

•     

Mr.  Justice  "Waterman  took  no  part  in  this  case,  as  he 

made  the  original  order  to  hold  to  bail. 


Jacob  Marski 

V. 

John  Simmerling. 

Mechanics^  Liens—Sees,  S9,  S3,  S7,  Chap,  8Sj  R,  S,—Sec,  68,  Act  Con- 
cerning Justices. 

1.  Sec.  58  of  the  act  concerning  justices  in  any  action  upon  a  contract 
against  joint  defendants,  relieves  the  plaintiff  from  the  necessity  of 
proving  in  the  first  instance  the  joint  liability  of  the  defendants.  Under 
this  section  a  joint  liability  is  not  established  by  the  mere  failure  to 
deny  it  If  the  evidence  shows  clearly  a  liability  of  only  one  person,  a 
judgment  can  be  had  against  one  only. 

2.  The  provision  of  the  statute,  Sec.  37,  Chap.  82,  R.  S. ,  does  not 
make  owner  and  contractor  jointly  liable  to  the  extent  of  the  sub-con- 
tractor's claim.  The  owner  can  not,  as  a  rule,  be  made  liable  beyond  the 
amount  he  has  contracted  to  pay,  or  to  pay  at  a  different  time  or  in  a 
different  manner,  save  that  where  work  of  a  certain  value  has  been 
done,  the  owner  may,  to  the  extent  of  such  value,  be,  in  case  of  an 
abandonment  by  the  original  contractor,  liable  to  a  sub-contractor. 

3.  A  sub-contractor  having  brought  suit  against  a  property  owner  and 
an  original  contractor  to  recover  for  work  done,  there  being  no  evidence 
as  to  whether  such  contractor  ever  completed  his  contract  or  was  entitled 
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to  anything  at  the  time  of,  or  after  service  of  the  statutory  notice,  this 
court  holds  that  the  judgment  for  the  complainant  waa  unsupported  by 
the  evidence,  and  that  the  same  can  not  stand. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Ellott  Anthony,  Judge,  presiding. 

Messrs.  Theodore  II.  Schintz  and  Frank  Ives,  for  ap- 
pellant. 

Mr.  A.  G.  Whitney,  for  appellee. 

Mr.  Justice  Waterman.  One  Louis  Krueger  having  a 
contract  with  Jacob  Marski  to  build  for  him,"  appellant,  a 
house,  made  a  contract  with  John  Simmerling,  appellee,  to 
do  the  plastering.  Simmerling  did  the  work,  and  having  first 
served  notice  under  the  statute  upon  Marski,  thereafter,  not 
being  paid,  brought  suit  against  Krueger  and  Marski.  as 
jointly  liable. 

Upon  the  trial  it  did  not  appear  upon  what  terms  Krue- 
ger undertook  to  buikl  the  house,  whether  for  cash  or  real 
estate,  when  he  was  to  be  paid,  or  that  he  had  ever  com- 
pleted his  contract,  or  was  .entitled  to  anything,  either 
when  the  notice  was  served  or  at  any  time  thereafter.  Kor 
w^as  there  any  evidence  as  to  the  value  of  the  work  done  by 
Krueger, 

There  was,  therefore,  no  liability  shown  as  existing  upon 
the  part  of  appellant. 

Appellee  was  a  sub-contractor  who  had  served  a  notice 
upon  appellant,  th^  owner,  as  provided  by  statute,  but  it 
not  being  shown  that  Krueger  either  completed  or  failed  to 
complete  his  contract,  his  right  to  recover  must  depend 
upon  something  having  been  due  the  original  contractor 
w^hen  he  gave  such  notice,  or  at  some  time  thereafter. 

Sec.  33,  in  force  at  the  time  of  serving  notice  and  of  com- 
mencing suit,  is  as  follows : 

'*  No  claim  of  any  sub-contractor,  mechanic,  workman,  or 
other  person,  shall  be  a  lien  under  Sec.  29  of  this  act,  except 
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SO  far  as  the  owner  may  be  indebted  to  the  contractor  at 
the  time  of  giving  such  notice,  as  aforesaid,  of  such  claim, 
or  maj^  become  indebted  afterward  to  him  as  such  con- 
tractor." 

An  exception  to  this  exists  when  the  original  contractor 
fails  to  complete  his  contract;  and  it  was  in  view  of  such 
exception  that  the  case  of  Doyle  v.  Munster,  27  111.  App. 
130,  was  decided. 

.  Appellee  insists  that  the  owner  and  the  original  con- 
tractor were,  after  his  notice  was  given,  jointly  liable;  and 
that  as  no  plea  denying  joint  liability  was  filed,  the  judg- 
ment in  this  case  against  the  owner  must  be  sustained. 

The  provision  of  the  statute.  Sec.  37  of  Chap.  82,  that 
the  owner  and  contractor  may  be  sued  jointly,  does 
not  make  them  jointly  liable  to  the  extent  of  the  sub- 
contractor's claim.  The  owner  can  not,  as  a  rule,  be  made 
liable  beyond  the  amount  he  has  contracted  to  pay,  or  to 
pay  at  a  different  time,  or  in  a  different  manner,  save  that 
w^here  work  of  a  certain  value  has  been  do«e,  the  owner 
may,  to  the  extent  of  such  value,  be,  in  case  of  an  abandon- 
ment by  the  original  contractor,  liable  to  a  sub-contractor. 

The  contractor  is  liable  for  what  and  as  he  has  promised 
to  pay,  whether  it  be  more  or  less,  sooner  or  later,  than 
what  the  owner  is  to  pay  him. 

Sec.  58  of  the  act  concerning  justices,  does,  in  actions 
upon  contracts  against  joint  defendants,  relieve  the  plaint- 
iff from  the  necessity  of  proving  in  the  first  instance  the 
joint  liability  of  the  defendants.  Under.this  section  a  joint 
liability  is  not  established  by  the  mere  failure  to  deny  it. 
If  the  evidence  shows  clearly  a  liability  of  only  one  person, 
a  judgment  can  be  had  against  one  only.  In  the  present 
cise,  the  evidence  showed  Krueger  to  be  alone  liable. 
Davison  v.  Hill,  1  111.  App.  70;  Garland  v.  Peeney,  1  111. 
App.  108;  Kosenberg  v.  Barrett,  2  111.  App.  386. 

The  fact  that  appellant  offered  appellee  $70  by  way  of 
settlement  is  immaterial. 

The  evidence  being  insufficient  to  sustain  the  judgment, 
it  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Frank  J.   Little 

V. 

The  City  of  Chicago  and  The  Ewing    Avenue 

Railway  Company  et  al. 

3funicipal  Corporations — Assessments  for  Public  Improvements- 
Property  of  Street  Railway  Company — Sec,  52,  Art  9,  Chap.  24,  R,  S, 

1.  The  franchises,  right  of  way  and  of  occupancy  by  a  street  railway 
company  in  a  given  street  may  be  assessed  for  an  improvement  benefi- 
cial to  such  property,  and  the  right  to  assess  presupposes  that  the  assess- 
ment may  be  enforced  by  a  sale  of  the  property  upon  which  it  is  made. 

2.  If  a  municipality  was  negligent  in  a  given  case,  in  not  collecting 
an  assessment,  and  a  person  named  is  entitled  to  maintain  an  action 
against  the  municipality  therefor,  the  appropriate  action  would  be  one 
of  case  for  negligence,  or  mandamus  to  compel  it  to  do  its  duty. 

3.  Upon  a  bill  filed  praying  that  a  street  railway  company  might  be 
decceed  to  pay  complainant  the  amount  of  a  certain  assessment,  he  hav- 
ing entered  into  q.  contract  to  fill  and. grade  a  certain  street,  and  to  take 
all  his  pay  out  of^the  proceeds  of  special  assessments  after  they  had  come 
into  the  treasury,  and  to  take  all  risks  of  the  validity  of  such  assessments, 
and  of  their  collection,  and  to  bring  no  action  for  himself  against  the 
municipality  upon  such  contract,  an  assessment  for  the  amoimt  due 
him  having  been  made  upon  the  property  of  defendant,  and  duly  con- 
firmed by  •  the  County  Court,  this  comi;  declines  to  interfere  with  the 
decree  for  the  defendant,  complainant  having  failed  to  show  that  said 
assessment  was  valid  and  equitable  or  properly  and  validly  made. 

[Opinion  filed  December  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  II.  IIoETON,  Judge,  presiding. 

In  the  years  1887  and  1888,  Little,  the  appellant,  did  work 
under  a  contract  with  the  village  of  Hyde  Park  (now  city 
of  Chicago),  in  filling  and  grading  Commercial  avenue. 

The  work  was  accepted  by  the  village  authorities.  There 
is  still  due  and  unpaid  to  him  therefor  the  sum  of  $2,041. r>2. 
His  contract  with  the  village  of  Hyde  Park  bound  himself 
to  take  all  his  pay  out  of  the  proceeds  of  special  assessments 
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after  they  had  come  into  the  treasury.  He  bound  himself 
also  to  take  all  risks  of  the  validity  of  those  assessments, 
and  of  their  collection.  He  bound  himself,  also,  to  bring  no 
action  for  himself,  against  the  village  (now  city),  upon  the 
contract. 

The  village  made  an  assessment  for  the  sum  due  him, 
upon  the  right  of  way,  right  of  occu})ancy  and  franchise  of 
the  Ewing  Avenue  Horse  Railway  Company,  on  Com- 
mercial avenue.  That  assessment,  being  for  the  sum  of 
$2,041.62,  was  duly  confirmed  by  the  judgment  of  the 
Count V  Court. 

The  village  authorities  at  the  sale  had  under  the  judg- 
ment on  the  assessment,  bid  in  for  the  sum  of  $2,041.62, 
*'  the  right  of  way,  right  of  occupancy  and  franchise  of  the 
Ewing  Avenue  Horse  Eailway  Company,"  but  no  deed  un- 
der this  sale  was  ever  taken  out,  atul  the  period  within 
which  a  deed  could  have  been  taken  out  has  now  expired. 

Appellant  never  having  received  a  deed  under  the  sale,  or 
anything  for  his  work,  filed  a  bill  setting  iip  tliese  facts 
and  prayed  that  the  Ewing  Avenue  Eailway  Company 
might  be  decreed  to  pay  to  him  the  amount  of  said  assess- 
ment. 

In  his  bill, 'appellant  alleged  that  neither  the  village  of 
Hyde  Park  nor  the  city  of  Chicago  ever  took  any  projier 
steps  to  enforce  the  collection  of  the  said  assessment ;  that 
the  right  of  way,  occupancy  and  franchise  of  said  Ewing 
Avenue  Eailway  Company,  on  Commercial  avenue,  never 
were  and  are  not  property  of  such  a  nature  as  to  be  subject 
to  sale.  That  the  sale  is  utterly  futile,  and  that  nothing 
passed  thereby;  that  the  village  negligently  failed  to  enforce 
payment  of  the  said  assessment,  as  it  might  have  done,  by 
suit,  in  accordance  with  Sec.  52  of  Art.  9  of  Chap.  24  of  the 
Eevised  Statutes. 

Answers  were  filed  by  each  of  the  defendants,  and  a  hear- 
ing was  had,  at  which  the  foregoing  recited  facts  as  to  the 
contract  of  appellant  with  the  village  of  H3^de  Park,  the 
doing  of  the  work,  making  of  the  assessment,  judgment 
therefor  and  sale  thereunder,  appeared.     The  railway  com- 
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pany  introduced  evidence  tending  to  show  that  the  asscLc- 
ment  was  unjust  as  to  it,  and  that  appellant  was  notified 
that  he  had  better  be  on  his  guard  in  undertaking  his  con- 
tract. 

The  court  found  for  the  defendants,  and  a  decree  was  ren- 
dered dismissing  the  bill. 

Messrs.  Doolittle,  Palmer  &  Tolman,  for  appellant. 

Messrs.  John  S.  Miller  and  George  A.  Du  Put,  for  City 
of  Chicago,  appellee. 

Mr.  Henry  Booth,  for  Ewing  Avenue  Eailway  Company, 
appellee. 

Mr.  Justice  Waterman.  The  assessment,  the  pajnnent  of 
which  appellant  now  seeks  to  enforce,  proceeded  upon  the 
theory  that  the  railway  company  had  a  franchise,  and  in  con- 
nection therewith,  in  and  upon  Commercial  avenue,  an  ease- 
ment, the  value  of  which  was  enhanced  by  the  improvement 
to  defrav  the  cost  of  which  the  assessment  was  made. 

If  the  railway  company  had  there  a  real  property  interest 
which  could  be  assessed  for  a  real  property  improvement,  it 
is  not  made  clear  why  such  property  interest  might  not  be, 
under  the  assessment  proceedings,  sold.  Whether  a  pur- 
chaser at  such  sale  would  acquire  anything  of  value  to  him, 
might  depend  upon  a  variety  of  circumstances;  but  it  would 
seem  that  such  valid  sale  would  at  least  deprive  the  railway 
company  of  a  thing  of  value  to  it,  viz.,  its  right  of  user. 
That  such  a  property  as  was  possessed  by  this  railway  com- 
pany in  and  upon  Commercial  avenue  may  be  assessed  for 
an  improvement  beneficial  to  such  property,  is  unquestionable. 
City  of  Chicago  v.  Baer,  41  111.  306;  Chicago  City  Ry.  Co 
V.  City  of  Chicago,  90  111.  575;  Parmalee  v.  City  of  Chicago, 
60  111.^  267;  Prov.  Gas  Co.  v.  Thurber,  2  E.  I.  15-21. 

Where  railway  property  such  as  this  is  specially  benefited 
by  an  improvement,  it  is  not  only  the  right,  but  the  duty  of 
the  municipal  authorities  to  include  it  in  the  assessment 
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made  upon  property  benefited,  and  an  omission  to  dD  so  may 
render  the  assessment  upon  other  property  invalid.  Chicago 
V.  Baer,  supra. 

The  ri^ht  to  assess  presupposes  not  only  that  the  property 
assessed  will  be  benefited  to  the  amount  of  the  assessment, 
but  that  the  assessment  may  be  enforced  bj'-  a  sale  of  the 
property  upon  which  it  is  made. 

If  the  property  assessed  can  not  be  sold  thereunder,  then 
its  collection  will  have  to  depend  upon  the  ability  of  the 
authorities  to  obtain  judgment  against  the  party  liable  to 
})ay  the  same,  and  collect  it  out  of  other  property  which  he 
may  have;  but  suppose  he  has  no  other  property,  or  none 
out  of  which  the  execution  can  be  made.  Is  the  validity  of 
the  assessment  to  depend  upon  the  ability  of  the  authorities 
to  collect  it  out  of  property  not  benefited  ? 

Appellant  contends  that  the  village  should  have  proceeded 
to  collect  the  amount  of  the  assessment  under  the  provisions 
of  Sec.  52  of  Art.  9,  Chap.  24  of  the  Revised  Statutes, 
authorizing  the  collection  by  suit  of  the  amount  of  any 
assessment  from  any  person  liable  for  the  ])ayment  of  the 
same;  but  appellant  has  not  shown  that  if  such  a  judgment 
had  been  obtained,  it  could  have  been  collected. 

If  the  village  of  Hyde  Park  was  guilty  of  negligence  in 
not  collecting  this  assessment,  and  appellant  is  entitled  to 
maintain  an  action  against  the  city  therefor,  the  approi)riate 
action  would  seem  to  be  one  of  case  for  negligence,  or  per- 
haps by  mandamus  to  compel  it  to  do  its  duty. 

In  Higgins  v.  The  City  of  Chicago,  18  111.  276,  a  per- 
emptory writ  of  mandamus  was  awarded,  commanding  the 
city  to  proceed  with  the  collection  of  an  assessment  to  the 
benefit  of  which  the  relator  was  entitled. 

In  Clayburgh  v.  The  City  of  Chicago,  25  111.  440,  it  was 
held  that  an  action  of  case  would  lie  against  a  municipal 
corporation  for  a  failure  to  collect  an  assessment  to  the  ben- 
efit of  which  the  plaintiff  was  entitled. 

In  Wheeler  v.  City  of  Chicago,  24  111.  105,  the  court  said  : 
"  We  have  no  diificulty  in  saying  that  an  action  may  be 
maintained  upon  the  implied  assumpsit  of  the  city  to  collect 
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the  assessment  and  to  ])ay  the  amount  awarded  to  proi>ertj 
holders  for  opening  a  street." 

In  tlie  present  case,  appellant's  contract  with  the  village 
of  Hyde  Park  provided  that  it  should  not  be  liable  in  any 
event  by  reason  of  the  invalidity  of  the  special  assessments 
or  of  a  proceeding  therein,  or  for  failure  to  collect  the  same; 
and  a]>pellant  did  not  upon  the  hearing  below,  show  that 
the  pro])erty  of  the  railway  company  assessed  was  specially 
benefited  by  the  improvement.  He  seems  to  have  relied 
upon  the  confirmation  of  the  assessment  by  the  County 
Court.  Such  confirmation  was  not  only  had  in  a  proceeding 
in  rem^  but  ai)pellant  admits  that  hy  the  sale  that  judgment 
vf^iS  prima  facie  satisfied. 

^Moreover,  when  "  there  is  an  incomplete  decree  and  it  is 
ineffective  for  want  of  the  provision  of  any  means  f6r  its 
execution,  and  an  application  is  made  to  a  court  of  equity 
to  supply  the  imperfection  so  as  to  render  the  decree  eJBfect- 
ive,  then  it  is  admissible  to  look  at  the  real  nature  and 
character  of  the  decree,  as  it  may  appear  in  the  light  of 
surrounding  circumstances,  for  the  purpose  of  determining 
whether  there  is  such  an  equitable  ground  for  action  as 
will  move  a  court  of  equity  to  interpose."  Wadhams  v. 
Gav,  73  111.  415. 

So  here,  it  was  binding  upon  appellant,  if  he  wished  for 
the  aid  of  a  court  of  equity  to  collect  this  assessment,  to 
show  that  it  was  just  and  equitable,  as  well  as  properly  and 
validly  made. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  is 
affirmed. 

Decree  affirmed. 
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terest,  — * 

1.  Where  a  creditor  refrains  from  attempting  to  collect  a  debt,  in  con- 
sideration of  the  giving  of  notes  covering  the  same  indebtedness  by 
third  parties,  the  latter  are  based  upon  a  sufficient  consideration. 

2.  Where  the  parties  to  a  given  suit  appear,  waive  a  jury  and  pro- 
ceed to  a  trial  without  objection,  after  a  motion  to  strike  the  cause  from 
the  short  cause  calendar  has  been  denied,  such  action  amounts  to  a  waiver 
of  all  ground  of  objection  to  the  time  of  the  trial. 

3.  Where  no  variance  was  specifically  pointed  out  on  the  trial,  the 
question  whether  certain  notes  varied  from  the  description  of  them  in 
the  declaration  in  a  given  case,  will  not  be  considered  herein. 

4.  Whether  all  the  goods  ordered,  for  which  notes  were  given,  were 
sent,  or  part  of  them  delayed  at  the  request  of  a  person  named,  or  with- 
out such  request,  is  not  a  question,  under  a  plea  of  no  consideration. 

5.  A  bill  of  exceptions  should  ordinarily  be  written  and  signed  during 
the  term  at  which  the  decision  was  rendei*ed,  in  regard  to  wliich  the 
exception  was  taken. 

[Opinion  filed  December  29,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  George  H.  Kettelle,  Judge,  presiding. 

Messrs.  Newman  &  Northbup,  for  appellant. 

Messrs.  XJllmann  &  Hacker,  for  appellees. 

Mr.  Justice  Gary.  The  appellees  sued  the  appellant 
upon  two  promissory  notes,  and  the  appellant  pleaded  that 
they  were  given  without  consideration. 

The  transactions  which  ended  in  these  notes  begun  by  an 
order  from  the  San  Juan  Company,  of  which  Belford  was 
president,   for  goods,  the  payment  being  guaranteed  by 
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"  Belford,  Clark  &  Co.,  A.  Belford,  President."  Drafts  for 
various  sums  followed,  upon  which  as  acceptors  and  indorsers 
appeared,  without  much  seeming  regard  as  to  which  in- 
curred liability,  the  names  "  San  Juan  Company,"  "  Belford, 
Clark  &  Co."  and  "  Alexander  Belford,"  until  finally,  every- 
thing now  in  controversy  being  overdue  and  unpaid,  the 
appellant  wrote  this  letter  to  one  of  the  api>ellees'  attorneys : 

"  Kovember  27,  1891. 
Mr.  IIacker  : 

The  best  I  can  see  my  way  on  this  is  fifteen  days  $1,376 
and  twenty  days  $1,830.41.  I  have  got  knocked  out  this 
week  again.  If  this  will  answer  I  will  send  you  new  notes 
with  interest  and  you  can  hold  the  old  ones  until  these  are 
paid.  Yours  truly, 

A.  Belford." 

The  attorney  wrote  on  this  letter,  "I  will  accept  this. 
Send  your  notes,"  and  sent  the  letter  back,  and  the  appel- 
lant sent  the  notes  sued  upon,  which  are  in  conformity  with 
the  letter,  except  that  the  larger  one  is  twenty-one  days 
after  date.  Both  are  signed  simply  "  A.  Belford,"  and  say 
"  I  promise." 

The  forbearance,  the  finding  of  which  this  correspondence 
justified,  was  a  sufficient  consideration  for  these  notes,  if  the 
appellant  was  not  before  personally  liable.  Tiedeman,  Com. 
Paper,  Sec.  175. 

The  case  was  placed  upon  the  short  cause  calendar,  and 
the  appellant  now  assigns  errors  on  the  ste{)s  taken  to  put  it 
there,  and  not  striking  it  off  on  his  motion. 

There  are  two  reasons  for  not  considering  these  assign- 
ments. First,  the  case  was  called  for  trial  February  1, 
1892,  and  the  court  took  the  motion  to  strike  off  under  ad- 
visement, and  denied  it  February  9,  1892. 

February  15,  1892,  the  parties  appeared,  waived  a  jury, 
and  proceeded  to  a  trial  without  objection. 

This  was  a  waiver  of  all  ground  of  objection  to  the  time 
of  the  trial.  Jensen  v.  Fricke,  133  111.  171;  PraU  v.  Hunt, 
41  111.  App.  140;  National  Union  Building  Ass'n  v.  Brewer, 
41  111.  App.  223. 


First  District — October  Term,  18^2.     541 

^■^■^— ^M^i—— ^^  ■     ■       ■  ■  ■■■    I— i^l^M^^^M^M^— —       ■  ■  ■■     II  ■      ,      ■  M  ■  , ■■!■»■■■  ■     ■  ■     ■    —  ■      ■—      ^     ^    I -m 

Hamilton  v.  Downer. 

^^■^^■^— ^^        ■     1 1    ■    I  I  ■    .  Ill  ■        ■  II  ^mm^m^ I         ■■        ■        ■■  1^       ■»!■■  ■i».i.  ^^—  —  ■    —         ■  ■  ■    ■  - 

The  other  reason  is,  that  the  motion  to  strike  the  cause 
from  the  short  cause  calendar  was,  as  alreadj'^  stated,  denied 
February  9,  1892,  and  no  time  was  then  asked  or  given  to 
prepare  a  bill  of  exceptions. 

There  is  a  bill  of  exceptions  signed  and  filed  June  3, 1892, 
which  says  that  the  appellant  on  February  9,  1892,  "then 
and  there  duly  excepted  and  still  excepts  "  to  the  denial  of 
his  motion,  but  that  bill  is  too  late.  Wabash,  etc.,  Railway 
Co.  V.  People,  106  111.  652. 

Whether  the  notes  varied  from  the  description  of  them 
in  the  declaration,  is  not  a  question  here.  No  variance  was 
si>ecifically  pointed  out  on  the  trial,  only  the  general  objec- 
tion made,  "  that  they  were  not  properly  described  in  the 
declaration  and  papers  annexed  to  the  declaration."  Chi- 
cago Stove  Works  v.  Lally,  41  111.  App.  249. 

Whether  all  the  goods  ordered  were  sent,  or  part  of  them 
delayed,  at  the  request  of  the  apj^ellant,  or  without  such 
request,  is  not  a  question,  under  a  plea  of  no  consideration. 

The  court  rightly  read  •'  Int.  @  6  per  cent.  p.  a."  at  the 
end  of  each  note,  as  meaning  interest  at  six  per  cent  per 
annum.     Gramer  v.  Joder,  65  111.  314. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Egbert  M.  Hamilton,  Executor,  ,  4^  541 
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Trusts — Administration, 

1.  A  promise  to  pay  out  of  the  proceeds  to  be  obtained  from  certain 
real  estate,  gives  no  interest  in,  or  lien  upon  the  same. 

2.  Upon  a  biU  filed  by  an  executor  against  certain  defendants 
wherein  it  is  sought  to  charge  with  a  trust  certain  real  estate  alleged  to 
have  been  conveyed  by  one  defendant  to  the  other  without  considera- 
tion, the  deceased  husband  of  one  of  the  defendants   having  been 
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indebted  at  his  death  to  complainant's  intestate,  this  court  holds  that 
while  the  letters  in  evidence  apparently  recognize  the  fact  that  one  of 
the  defendants  held  proi)erty  in  which  said  intestate  had  no  interest,  but 
to  which  she  had  the  right  to  resort  for,  and  from  which  said  defendant 
expected  to  make,  payment,  such  recognition  was  not  enough  to  «Teatea 
trust. 

3.  This  court  holds  that  it  would  not  probably  be  held  error  in  this 
State  for  a  court  of  chancery  to  dismiss  the  bill  of  complainant  in  a  case 
like  the  one  presented,  who  would  refuse  to  present  for  inspection  the 
writings  which  the  bill  alleged  were  given  by  the  defendants;  but  that 
in  the  case  presented,  the  complainant  having  given  the  information 
called  for,  whether  it  is  called  oyer  and  relied  upon  by  demurrer,  or  set 
up  in  an  answer  as  the  only  writings,  and  the  trust  denied,  is  immate- 
riaL 

[Opinion  filed  December  29,  1892.] 

Appeal  from  the  Circu't  Court  of  Cook  Countv;  the 
Hon.  O.  II.  HoKTON,  Judge,  presiding. 

Messrs.  Swift,  Campbell,  Jones  &  Martin,  for  appelhmt. 

Messrs.  Asiicraft  &  Gordon,  for  appellees. 

Mr.  Justice  Gary.  The  appellant,  as  executor  of  the 
last  will,  etc.,  of  Jane  Downer,  filed  a  bill  against  Mary  V. 
Downer  and  John  S.  Buhrer,  which  in  effect  alleged  that 
Samuel  A.  Downer,  husband  of  Mary  and  brother  of  Jane, 
died  March  3,  1885,  indebted  to  the  latter  upon  promissory 
notes,  having  devised  and  bequeathed  all  he  had  to  Mary 
and  made  her  executrix.  The  will  was  probated.  The 
whole  estate  was  $4:37  })ersonalty,  and  a  homestead  and  a 
leasehold.  Buhrer  is  the  son-in-law  of  Mary  and  acted  as 
her  agent.  She  has  conveyed  to  him,  as  the  bill  alleges, 
without  consideration,  real  estate  which  the  complainant 
seeks  by  his  bill  to  charge  Avith  a  trust,  and  the  question  of 
interest  in  the  case  is  whether  any  such  trust  exists. 

There  is  a  question  of  practice  arising  in  this  wise :  The 
bill  alleged  as  follows :  "And  your  orator  further  shows 
that  after  the  death  of  the  said  Samuel  A.  Dow^ner,  and 
after  the  appointment  of  the  said  Mary  V.  Downer  as  exec- 
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utrix  as  aforesaid,  and  in  order  to  induce  the  said  Jane 
Downer  to  refrain  from  filing  her  said  claim  against  said 
estate  in  the  Probate  Court  of  Cook  County,  the  said  Mary 
V.  Downer,  executrix  and  sole  devisee  as  aforesaid,  and  the 
said  John  S.  Buhrer  as  agent  of  the  said  Mary  Y.  Downer, 
with  the  knowledge  and  consent  of  the  said  Mary  Y.  Dow- 
ner, undertook  and  promised  to  the  said  Jane  Downer  in 
writing,  that  she,  the  said  Mary  Y.  Downer,  w^ould  pay  the 
said  claim  of  the  said  Jano  Downer  out  of  the  estate  of  the 
said  Samuel  A.  Downer,  deceased,  devised  to  her  as  afore- 
said, or  out  of  the  proceeds  of  the  sale  thereof;  that  the 
said  Jane  Downer  should  have  a  voice  in  the  matter  of  the 
disposition  to  be  made  of  the  property  so  held  by  the  said 
Mary  Y.  Downer,  as  aforesaid;  that  by  reason  of  such 
undertaking  and  promise  the  said  Mary  Y.  Downer  took 
the  property  of  the  said  estate,  devised  to  her  as  aforesaid, 
and  holds  the  same  and  the  proceeds  thereof  charged  with 
a  trust  in  favor  of  the  said  Jane  Downer  for  the  payment 
of  the  said  claim  of  the  said  Jane  Downer  against  the  estate 
of  the  said  Samuel  A.  Downer,  deceased ;  that  the  said  Jane 
Downer,  having  confidence  in  the  said  undertaking  and 
promise  of  the  said  Mary  Y.  Downer  and  John  S.  Buhrer, 
and  relying  thereon  and  upon  said  trust  created  in  her 
favor,  as  aforesaid,  refrained  from  filing  her  said  claim  in 
the  Probate  Court  of  Cook  County  until  after  the  expira- 
tion of  two  years  from  the  time  when  letters  testamentary 
issued  to  the  said  Mary  Y.  Downer  as  aforesaid,  whereby 
the  said  Jane  Downer  lost  all  remedv  against  the  said 
estate  of  the  said  Samuel  A.  Downer,  deceased ;  that  the 
said  Jane  Downer  so  refrained  from  filing  her  said  claim  in 
the  said  Probate  Court  solely  with  intent  and  desire  to  ena- 
ble the  said  Mary  Y.  Downer  to  avoid  making  a  forced  sale 
of  the  property  of  the  said  estate,  and  thus  to  save  for  her- 
self, the  said  Mary  Y.  Downer,  some  portion  of  the  said 
estate,  after  the  payment  of  the  claim  of  the  said  Jane 
Downer,  as  aforesaid." 

The  appellees  craved,  and  the  court  granted  oyer  of  the 
writings  relied  upon.    The  appellees  then  demurred,  setting 
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out  the  writings  in  the  demurrer,  and  upon  that  demurrer 
the  court  dismissed  the  bill.  The  words  "profert"  and 
"  oyer  "  are  not  found  in  chancery  reports  or  treatises ;  the 
end,  so  easily  accomplished  at  law  by  oyer,  seems  to  have 
been  attained  too  cheaply  to  suit  the  early  chancellors. 
They  drove  the  defendant,  who  wanted  to  know  before  the 
case  came  to  a  hearing,  the  contents  of  documents  by  which 
the  complainant  proposed  to  charge  the  defendant,  to  a  cross- 
bill. 2  Dan.  Chy.,  1820.  And  the  most  extraordinary  rea- 
son for  compelling  the  defendant  to  wait  until  he  had 
answered  the  complainant's  bill,  for  knowledge  of  the  doc- 
uments on  wliich  the  complainant  relied,  was  that  such 
knowledge  would  help  him  "  to  shape  his  defense." 

It  probably  would  not  be  held  error  in  this  State  for  a 
court  of  chancery  to  dismiss  the  bill  of  complainant  in  a 
case  like  this,  who  would  refuse  to  present  for  inspection 
the  writings  which  the  bill  alleged  were  given  by  the  de- 
fendants. But  in  this  case  the  complainant  gave  the  infor- 
mation called  for,  and  whether  it  is  called  oyer  and  relied 
upon  by  demurrer,  the  mode  at  law,  or  set  up  in  an  answer 
as  the  only  w^ritings,  and  the  trust  denied,  seems  to  be  im- 
material. Certainly  the  method  here  pursued  is  a  quick 
and  convenient  one  for  reaching  the  merits,  and  would  seem 
deserving  of  encouragement;  but,  be  that  as  it  may,  the 
complainant's  case  did  thereby  come  before  the  court,  and 
if  the  result  is  right  the  process  will  not  be  criticised.  Burt 
V.  Burt,  40  111.  App.  536. 

To  save  space,  the  writings  relied  upon,  being  letters 
from  the  defendant^,  will  be  here  inserted  only  as  shown  in 
the  appellant's  brief,  which  omits  immaterial  parts.  The 
complainant  was,  in  the  lifetime  of  Jane,  who  died  May  27, 
1890,  her  active  friend;  and  the  writings  are  letters  to  him, 
all  but  one,  by  Buhler,  May  25,  1885,  referring  to  the  home- 
stead: 

"There is  nothing  serious  in  the  way  of  selling  it  except 
that  Mrs.  Downer  can  not  give  a  clear  title  to  it  until  she  is 
out  of  the  hands  of  the  Probate  Court,  some  two  years 
hence;  still,  even  that  difficulty  could  be,  arranged,  I  think, 
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with  the  purchaser,  by  proper  assurance  that  there  would  be 
no  claims  filed  against  the  estate.  You  see  now,  the  only 
thing  to  do  now  to  save  Aunt  Jane's  interest  is  to  sell  it,  and 
with  realtv^  as  dead  as  it  is  now,  even  that  chance  is  a 
meagre  one.  However,  we  do  not  despair,  and  so  far  as  I 
am  concerned,  everything  that  is  possible  will  be  done.  * 
*  *  I  realize  that  Jane's  all  depends  on  the  disposition  of 
the  homestead,  and  it  is  proper  that  she  should  know  what 
is  being  done,  and  have  a  voice  in  the  matter." 

"Chicago,  June  1,  1885. 
"  Dear  Brother  Robert  : 

"  Yours  of  the  28th  inst.  just  received.^  ]S"eed  I  tell  you 
it  has  added  grief  to  my  already  saddened  heart  ?  I  am 
painfully  aware  we  have  all  Jane's  money.  She  is  con- 
stantly on  my  mind,  and  I  pray  something  may  turn  up 
soon,  that  she  can  get  what  she  so  much  needs.  We  have 
been  trying  in  some  way  to  get  money  to  send  her,  but  as 
yet  everything  has  gone  against  us — the  house  not  rented 
and  very  little  prosi^ect  of  it  now.  John  has  borrowed 
§2,200  to  pay  off  the  mortgage  on  the  store  or  we  should 
have  lost  that;  besides,  he  has  advanced  over  a  hundred  to 
pay  off  some  debts.  The  doctors  have  not  yet  been  paid, 
and  many  others  I  might  mention. 

"  We  are  doing  all  we  possibly  can,  and  I  can  only  hope 
for  the  best.  Jane  shall  have  my  last  dollar,  that  she  knows; 
what  more  can  I  do  3    With  love  to  all,    . 

"  Yours  truly, 

"  M.  V.  Downer." 

September  19,  1885: 

"  You  said  you  did  not  think  Aunt  Jane  cared  for  any  of 
the  principal  at  present.  We  calculate  the  house  we  took 
in  trade  to  rent  for  enough  to  pay  her  interest,  and  are  fit- 
ting it  up  to  that  end  at  an  expense  of  §300  or  thereabouts. 
We  can  not  dispose  of  it  at  present  as  we  had  to  liiortgage 
it  as  well  as  the  store  to  Judge  Moran  to  secure  him  in  his 
title  to  the  homestead,  and  which  he  will  hold,  together  with 
a  bond  for  $31,000  given  by  Mrs.  Downer  and  myself  for 
the  same  end.    The  judge  wouldn't  accept  the  title  under 
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any  other  circumstances  and  sooner  than  let  the  sale  fall 
through  we  gave  him  the  bond  and  mortgage.  If  Aunt 
Jane  knew  how  much  trouble  we  have  had  she  would  be 
very  thankful  to  get  even  the  interest  just  now.  !Mrs.  Dow- 
ner, you  know,  can  not  give  a  clear  title  till  she  gets  her  dis- 
charge from  the  Probate  Court.  We  can  sell  nothing  more 
now  till  after  she  gets  her  discharge,  which  will  be  in  two 
years  from  last  March." 

October  3,  1885: 

"Aunt  Jane  is  i)erfectly  safe  in  Mrs.  Downer's hamls and 
she  need  not  be  alarmed  that  she  will  not  be  treated  fairlv 
in  every  respect.  Iler  claim  stands  on  a  par  with  all  others, 
but  being  so  largo,  the  estate  will  have  to  be  carefully 
handled  to  pay  the  interest  as  fast  as  it  falls  due.  For  rea- 
sons that  I  stated  before,  there  can  be  no  more  pr(»j)- 
erty  sold  until  Mrs.  Downer  gets  her  discharge  from  the 
Probate  Court." 

October  9,  IBS;"): 

"  I  think  it  would  be  better  for  all  parties  concerned  if 
her  claim  could  be  settled  in  full  at  once,  and  would  suggest 
that  she  accept  a  deed  from  Mrs.  Downer  to  the  house  and 
lot  No.  3239  Indiana  avenue,  that  was  taken  in  trade  for  the 
old  homestead.  Judge  Moran,  the  former  owner  of  it,  paid 
$9,500  for  it  in  1874,  and  we  have  spent  $300  on  it  to  put  it  in 
good  repair.  It  will  rent  for  from  §G0  to  $70  per  month  with- 
out doubt,  and  is  worth,  at  a  low  estimate,  the  amount  of 
Aunt  Jane's  claim,  viz.,  $8,500,  and  $000  interest  due  thereon. 
She  can  then  rent  or  sell  it,  as  she  chooses,  and  will  save 
Mrs.  Downer  and  myself  the  trouble  of  looking  after  it. 
This  would  leave  ]\rrs.  Downer  the  store  and  enough  money 
to  pay  oflf  the  other  indebtedness  of  the  estate." 

January  25, 1886: 

"  Now,  what  I  would  like  to  suggest  is  this :  To  close 
the  affairs  of  the  esUite  and  save  Mrs.  Downer  anv  anxietv 
from  that  direction;  and  I  make  it  for  that  reason  only; 
the  estate  can  not  be  closed  in  law  for  another  year,  but 
when  Aunt  Jane's  claim  is  satisfied,  there  will  be  no  more 
that  we  know  of,  of  any  consequence,  to  stand  in  the  way 
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of  a  final  settlement.  It  has  occurred  to  me,  as  I  suggested 
before,  that  if  Aunt  Jane  Avould  take  the  Indiana  avenue 
house  for  her  claim,  it  would  relieve  Mrs.  Downer  of  the 
care  of  that  much  of  the  estate,  and  Aunt  Jane  would 
receive  full  payment  and  could  easily  get  enough  rent  from 
it  to  pay  her  interest  until  she  could  sell  it.  Mrs.  D.  can 
not  look  after  it,  and  I  am  too  busy  with  my  aflfairs  to  give 
it  much  attention.  *  *  *  Let  me  know  what  j^ou  think 
of  this.  We  are  not  disposed  to  crowd  this  settlement,  but 
only  offer  it  for  your  consideration." 

March  1,  1880: 

"  I  was  very  sorry  to  notice  in  your  last  letter,  a  dissatis- 
fied feeling  at  the  way  we  were  trying  to  manage  aflfairs 
here.  The  proposition  to  turn  the  Indiana  avenue  house 
over  to  Aunt  Jane  was  made  in  all  kindness,  and  with  the 
spirit  of  fairness  for  all  concerned,  and  to  relieve  Mrs.  Dow- 
ner, as  well  as  myself,  of  the  care  of  that  much  of  the  estate, 
but  with  no  intention  of  taking  advantage  of  any  other 
claimants.  We  are  managing  affairs  as  best  w^e  can,  and 
hope  and  believe  everybody  wiU  get  their  dues  in  the  end. 
It  is  to  my  interest  as  well  as  Mrs.  Downer's,  that  every 
cent  is  properly  accounted  for.  You  are  aware  that  I  am  on 
Mrs.  Downer's  bond  for  $31,000  to  secure  Judge  Moran's 
title  to  the  old  homestead,  and  if  there  is  not  enough  of  the 
estate  left  to  pay  all  claims,  I  can  be  and  will  be  held 
responsible." 

October  14,  1886: 

^'  What  cash  monev  there  is  left  from  the  sale  of  the 
homestead  will  barely  cover  debts  'stiU  to  be  paid,  which 
will  leave  Mrs.  D.  nothing  but  the  uncertain  income  of 
the  store  with  which  to  support  herself  and  Lizzie.  They 
have  now  gone  to  housekeeping  in  a  small  flat,  and  they 
will  have  to  be  very  economical  to  get  along  at  all.  It  was 
one  of  Mr.  Downer's  last  requests  that  the  store  and  any 
income  derived  therefrom,  should  go  to  Mrs.  Downer,  for 
her  support  as  long  as  she  lived.  He  hoped  the  homestead 
would  sell  for  enough  to  pay  off  his  debts,  although  the 
thought  that  it  might  not  do  so  worried  him  more  than  we' 
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can  realize.  *  *  *  Now  there  still  remains  to  pay  Aunt 
Jane  and  Mrs.  Hamilton,  the  Indiana  avenue  house,  which 
is  now  rented  for  $00  per  mbnth  for  two  years.  This  is  six 
per  cent  net  on  a  valuation  of  ten  thousand  dollars,  the 
amount  due  Aunt  Jane  and  Mrs.  II.  This  sum  can  not  be 
realized  at  once,  but  may  be  in  time;  at  least,  the  rent  of  it 
will  cover  the  interest.  The  house  is  in  good  order,  over 
$4:00  having  been  spent  on  it  in  repairs.  This  puts  tlie 
estate  in  better  shape  than  Mr.  D.  ever  hoped  it  w^as  possi- 
ble to  put  it,  and  if  Aunt  Jane  and  Mrs.  II.  should  take  the 
property,  the/  would  realize  in  time  all  that  is  due  them, 
and  take  the  trouble  of  caring  for  it  off  my  hands,  who 
have  no  personal  interest  in  it  whatever.  This,  it  appeal's 
to  me,  is  the  best  way  to  wind  up  the  estate,  and  do  justice 
to  all  parties  concerned." 

April  22, 1887 : 

"  Your  letter  of  the  8th  inst.  is  to  hand.  I  am  sorry  we 
have  caused  Aunt  Jane  so  much  worry  al^out  her  interest 
money  and  I  suppose  I  should  have  written  before  and  ex- 
plained matters,  but  I  expected  every  week  to  get  things  in 
shape  so  I  could  send  it.  The  Indiana  avenue  house  has  been 
vacant  since  the  1st  of  February,  our  tenant  having  vacated 
it  without  notice,  and  we  depended  on  this  rent  to  pay  Aunt 
Jane's  interest,  as  the  store,  when  rented,  barely  gives  Mrs. 
Downer  and  her  family  a  living.  The  rent  of  the  store  ex- 
pires May  1st,  and  the  outlook  for  renting  either  place  has 
looked  very  dubious,  and  it  has  taken  a  good  deal  of  my 
time  and  not  a  little  worry  to  get  matters  into  better  shape 
again.  The  house  is  again  rented  from  May  1st  next,  and 
the  prospect  of  re-renting  the  store  is  also  good,  although 
we  will  have  to  spend  con^derable  money  on  the  store  to 
make  it  tenantable,  as  no  repairs  have  been  made  on  it  for 
a  number  of  years.  This  explains  the  position  we  have  been 
in,  and  any  forced  sale  of  the  property  to  satisfy  claims 
would  leave  Mrs.  D.  without  a  cent  for  her  support,  while 
with  a  little  patience  it  can  be  made  to  pay  all  just  claims 
in  time.  I  will  endeavor  to  send  you  Aunt  Jane's  interest 
due  March  1st  by  May  1st  next,  or  sooner  if  possible." 
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March  31,  1888 : 

"  The  Downer  store  is  again  vacant,  former  tenant  having 
failed.  We  hope  to  be  able  to  pay  Aunt  Jane's  interest  due 
March  1st,  on  or  about  April  15th.  It  is  too  bad  she  gets 
so  excited  about  it,  but  we  can  not  help  our  misfortunes 
and  hope  she  will  see  it  in  that  light.  Mrs.  Downer  and 
her  family  have  got  to'  live  as  long  as  there  is  any  way  to 
provide  for  them.  She  has  been  unfortunate  enough  and 
worries  more  than  anybody  else  over  her  affairs." 

Quotation  from  appellant's  brief :  "  It  appears  from  the 
letter  of  Mr.  Buhrer  to  complainant  of  September  7,  1888, 
that  Judge  Moran  had  requested  a  quit-claim  deed  from 
Jane  Downer  and  others  covering,  the  homestead  property, 
and  Jane  Downer  appears  to  have  refused  to  sign  such  deed. 
Referring  to  this  refusal,  Mr.  Buhrer  writes  to  complainant 
on  October  5,  1888:  '  You  waive  no  rights  to  any  claim  on 
Mrs.  Downer's  property  which  you  may  have,  by  signing 
the  deed.'  This  is  the  last  communication  between  the 
parties  which  the  record  discloses.  If,  considering  the  re- 
lationship of  the  parties,  the  letters  from  which  we  have 
quoted  do  not  show  a  recognition  on  the  part  of  the  defend- 
ants that  they  stood  in  a  trust  relationship  toward  Jane 
Downer,  then  this  suit  must  fail." 

The  defendants,  appellees,  paid  Jane  her  interest  to  De- 
cember 1, 1887. 

It  is  needless  now  to  inquire  whether  from  these  letters, 
assuming  whatever  Buhrer  wrote  was  the  act  of  Mary, 
any  promise  to  pay  Jane  out  of  the  proceeds  of  any  proi> 
erty  can  be  gathered,  as  such  a  promise  gives  no  interest  in, 
or  lien  upon  the  property.  Bromwell  v.  Turner,  37  111. 
App.  561,  refers  to  the  authorities,  as  well  as  decides  the 
point. 

The  letters  do  doubtless  recognize  that  Mary  held  prop- 
erty, not  in  which  Jane  had  any  interest,  but  to  which  she 
had  the  right  to  resort  for,  and  from  which  Mary  expected 
to  make,  payment  of  the  debt  due  from  the  dead  husband  to 
his  needy  sister.  That  recognition  is  not  enough  to  create 
a  trust,  charging  the  property,  and  the  bill  was  rightly,  dis- 
missed.    The  decree  is  affirmed.  Judgment  affirmed. 
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Albert  J.  Dexter 

V. 

Callie  S.  Harrison. 

Slander — Evidence — Instructions, 

1.  In  cases  of  slander,  witnesses  must  be  permitted  to  state  to  some 
extent  their  opinion,  conclusion,  and  belief,  leaving  the  grounds  of  it  to 
be  inquired  into  upon  cross-examination.  In  the  case  presented  it  was 
proper  to  allow  a  witness  for  the  plaintiff  to  give  his  understanding  of 
whom  the  defendant  spoke,  u{)on  a  certain  occasion. 

2.  It  was  not  necessary  that  the  instructions  in  tliis  case  should  distin- 
guish clearly  between  legal  and  actual  malice,  the  words  in  question 
showing  an  utterance  with  actual  malice. 

3.  It  is  not  proper  in  such  case  to  admit  evidence  as  to  what  meral^ers 
of  the  plointiirs  family  were  dead,  or  as  to  the  fact  that  the  defendant 
had  been  guilty  of  disorderly  conduct. 

[Opinion  filed  December  29,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

This  was  an  action  on  the  case,  for  slander,  brought  by  the 
plaintiff,  aj)|X3llee,  against  appellant.  The  declaration,  in 
substance,  charged  the  defendant  with  having  falsely  ac- 
cused the  plaintiff  of  unchastity.  A  verdict  of  §^,000  was 
rendered.  It  was  reduced  by  a  remittitur  to  §2,500,  and 
judgment  rendered  thereon.  The  only  plea  filed  was  the 
general  issue.  The  only  witness  produced  to  testify  to  the 
uttering  of  the  language  complained  of,  was  M.  D.  Brown, 
a  lawyer,  who  testified  that  he  had  a  conversation  with  the 
defendant  on  Dearborn  street,  in  October  of  1889,  and  that 
the  defendant  at  that  time  uttered  the  words  complained  of. 

Messrs.  Abbott  &  Baker,  for  appellant. 

Messrs.  Dahms  &  Laxgworthy,  for  appellee. 
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Mr.  Justice  Waterma^n.  It  is  insisted  that  the  witness 
ought  not  to  have  been  permitted  to  give  his  conclusions  as 
to  whom  the  defendant  referred  when  he  used  the  language 
complained  of. 

The  testimony  of  the  witness  in  relating  the  conversation 
had  by  him  with  appellant,  leaves  no  doubt  as  to  of  whom 
appellant  spoke.  The  witness,  after  giving  the  vile  language 
uttered  by  appellant,  the  mildest  part  of  which  was  "  She  is 
a  damned  old  whore  and  old  prostitute,  and  I  can  prove  it," 
says  that  his  i^ply  to  this  was,  "  I  told  him  I  had  never  heard 
anything  against  his  wife  or  any  intimation  of  the  kind." 
To  this,  appellant's  reply  was,  that  if  the  witness  were  not 
an  old  man  he  would  whip  hira. 

The  Supreme  Court  of  this  State  in  the  case  of  Nelson  v. 
Borchenius,  reported  in  52  111.  236,  said :  "  It  is  further 
urged  that  the  court  erred  in  permitting  the  witnesses  to 
testify  that  they  understood  the  defendant  to  be  s})eaking  of 
the  plaintiff  in  his  business  as  a  merchant.  Greenleaf  in 
the  second  volume  of  his  Evidence,  Sec,  417,  says,  from  the 
nature  of  the  case,  witnesses  must  be  permitted  in  these 
cases  to  state  to  some  extent  their  opinion,  conclusion  and 
b3lief,  leaving  the  grounds  of  it  to  be  inquired  into  on  cross- 
examination*  We  are  satisfied  this  is  the  true  rule,  and  in 
accordance  it  has  been  the  general  practice  in  this  State  on 
the  autliority  of  what  was  said  in  McKee  v.  Ingalls,  4  Scam. 
S3."  The  witness  was  therefore  properly  allowed  to  give 
his  understanding  of  whom  appellant  spoke. 

It  is  urged  that  the  verdict  is  against  the  weight  of  the 
evidence. 

Jurors  do  not  count  witnesses ;  they  rather  weigh  them. 
It  is  easy  to  be  seen  that  the  testimony  of  the  defendant 
denvinf?  that  he  uttered  the  actionable  words  did  not  have 
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much  effect  upon  the  jury.  While  it  is  true  that  appellant, 
whatever  may  have  been  his  past  life,  is  entitled  to  be  tried 
with  the  same  fairness  and  justice  accorded  to  others — that 
the  law  is  no  respecter  of  persons — ^yet  the  statement  of 
appellant  that  in  1866,  '67,  '68  and  '69  he  was  in  a  number  of 
businesses — paint,  medicine  and  advertising,  that  in  1878  or 
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'79  be  wiis  ^advertising  divorce  business,  tliat  be  earno<I  tl:3 
title  of  professor  by  caring  for  prominent  people,  ''  Presi- 
dents Garfield  and  Artbur,"  *'  Springer,  of  Illinois,"  ''  John 
G.  Carlisle,"  and  "  many  otlier  proniinent  people,"  and  that 
he  received  $10,000  for  treating  Samuel  J.  Tilden,  were  not 
calculated  to  induce  the  jury  to  believe  bim  rather  than  the 
witness  for  the  plaintiff. 

Appellant's  version  of  the  conversation  between  bim  and 
Brown  seems  to  be  sustained  by  the  testimony  of  his  em- 
ploye,  Ernst,  but  we  are  unable  to  say  that  the  preponder- 
ance of  the  evidence  was  not  as  the  jury  found  it  to  be. 

We  do  not  think  that  it  was  necessary  that  the  instruc- 
tions in  this  case,  however  it  might  be  in  a  different  one, 
should  have  distinguished  clearly  between  legal  and  actual 
malice.  If  appellant  uttered  the  words  testified  to  by 
Brown,  he  uttered  them  with  actual  malice.  The  words 
show,  as  cleiirly  as  it  is  possible  for  words  to,  an  utterance 
with  actual  malice.  Moreover,  the  plaintiff  and  her  sister 
testified  to  conduct  and  words  upon  the  part  of  aj)pellant, 
showing  his  malicious  feeling  toward  the  plaintiff. 

The  sister  of  the  phiintiff  ought  not  to  have  been  per- 
mitted to  testify  ris  to  what  members  of  the  plaintiff's 
family  were  dead;  and  the  stiitement  that  ap])ellant  had 
been  guilty  of  "  disorderly "  conduct  ought  not  to  have 
been  permitted  to  remain  a  part  of  the  evidence  in  the 
cause. 

In  some  cases  these  errors  might  be  important  enough  to 
call  for  a  reversal,  but  if  the  witness  Brown  is  to  be  believed 
at  all,  ap])ellant  most  foully  slandered  his  divorced  wife; 
he  said  that  for  which  he  ought  to  be  punished;  and  we  can 
not  say  that  if  guilty,  as  the  court  and  jury  below  have 
found  him  to  be,  the  penalty  inflicted  is  too  severe. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  ajjinned. 
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Mary  Finegan 

V. 

Henry  M.  Allen  and  Nellie  Allen. 

Injunctions — Proposed  Foundry — Emergency  Businesss — Ordinance. 

1.  An  injunction  will  not  be  issued  to  restrain  a  mere  violation  of  a 
city  ordinance.  The  enforcement  of  city  ordinances  is  not  one  of  the 
functions  of  a  c6\xrt  of  chancery. 

2.  An  iron  foundry  is  not  a  nuisance  per  se.  As  to  whetlier  a  pro- 
posed foundry  will  be  a  nuisance  in  a  given  nei<?hborhood  depends  upon 
the  character  of  the  neighborhood.  A  court  of  e<iuity  will  not  ordina- 
rily enjoin  as  a  nuisance  tlie  doing  of  that  which  is  not  a  nuisance  2)er  se 
until  its  character  as  a  nuisance  has  been  established  in  an  action  at  law. 

3.  A  motion  to  dissolve  an  injunction  granted  under  a  bill  praying 
tliat  defendants  be  enjoined,  among  other  things,  from  constructing  and 
maintaining  a  foundry,  is  emergency  business,  and  should  be  considered 
during  the  summer  vacation. 

4.  It  was  proper  to  refer  the  motion  to  dissolve  the  injunction  to  a 
master,  in  the  case  presented. 

[Opinion  filed  December  29,  1802.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  KiKK  II AWES,  Judge,  presiding. 

Appellant  filed  in  the  court  below  her  bill  aHcging  the 
ownership  by  her  for  many  years  ctf  a  lot,  with  a  cottage 
thereon,  in  the  city  of  Chicago ;  that  the  defendants,  having 
obtained  a  lease  of  adjoining  premises,  had  moved  a  cottage 
thereon  forward  **  flush  "  with  the  sidewalk  on  said  lot:  that 
the  work  defendants  have  done  and  propose  to  do  on  their 
said  lot,  is  in  violation  of  the  ordinances  of  the  city  of  Chi- 
cago ;  that  the  dripping  from  the  eaves  of  defendants'  cot- 
tage upon  complainant's  premises  is  a  nuisance,  and  the  bus- 
iness proposed  to  be  carried  on  by  defendants  will  render 
complainant's  premises  untenantable  from  the  dirt,  noise, 
smoke,  offensive  gases,  and  other  annoyances  that  will  arise 
therefrom ;  that  complainant's  premises  are  in  a  residence 
neighborhood,  and  have  for  many  years  been  occupied  for 
residence  purposes  only;  therefore,  complainant  prays  for 
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an  injunction,  enjoining  defendants  frpm,  first,  constructing 
tlie  said  shelter-shed  on  said  premises;  second,  altering, 
repairing  and  reconstructing  said  cottage  without  a  pennit ; 
third,  raising  the  same  without  a  pennit ;  fourth,  construct- 
ing a  wooden  basement  thereunder ;  fifth,  maintaining  the 
so-called  shelter-shed  thereon;  sixth,  constructing  and 
maintaining  a  foundry  or  other  obnoxious  business  thereon. 

An  injunction  as  prayed  was  issued.  The  defendants 
thereupon  answered  the  bill,  admitting  the  making  of  the 
alleged  changes  in  their  cottage,  and  that  they  contemplated 
finishing  the  shelter-shed  as  alleged  and  carrying  on  a  foun- 
dry on  the  said  premises,  and  that  they  intended  to  place 
eave  troughs  upon  their  building.  The  answer  denied  that 
the  premises  are<in  a  residence  neighborhood ;  says  that  they 
are  in  a  manufacturing  district,  and  that  the  contemplated 
use  thereof  will  not  injure  the  complainant's  property ;  and 
thereupon  asked  the  court  to  dissolve  the  injunction. 

The  complainant,  uix)n  notice  being  given  to  her  of  such 
motion,  objected  to  its  consideration  at  that  time,  because, 
it  then  being  the  summer  vacation,  the  following  rules  of 
court  existed,  and  she  insisted  that  the  motion  could  not 
then  be  heard  without  a  violation  of  such  rules,  which  are 
as  follows : 

1.  No  matter  will  be  heard  as  emergency  business,  where 
the  law  or  the  rules  of  the  court  require  notice  to  be  given, 
unless  the  party  desiring  it  to  be  heard  shall  first  present  the 
same  to  a  judge  of  this  court,  who,  if  he  deems  it  an  emer- 
gency matter,  shtdl  direct  in  writing  or  by  order  of  the  court 
what  notice  shall  be  given  the  opposite  party,  or  his  attorney, 
or  solicitor. 

2.  In  all  suits  pending  when  vacation  commences,  noth- 
ing shall  be  treated  as  emergency  business  except  where  by 
reason  of  some  matter  or  thing  which  has  occurred  or  come 
to  the  knowledge  of  the  party  since  the  commencement  of 
vacation  a  material  loss  or  prejudice  will  result  unless  some 
action  be  taken  by  the  court  before  the  end  of  vacation. 

3.  In  no  case,  whether  the  suit  was  commenced  before 
or  after  the  commencement  of  vacation,  will  the  court  take 
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any  action  or  make  any  order  except  so  far  as  may  be  nec- 
essary to  preserve  the  rights  of  the  parties,  and  then  only 
until  a  further  hearing  may,  if  necessary,  be  had  after  the 
convening  of  the  court,  the  vacation  being  ended. 

The  motion  to  dissolve  coming  on  to  be  heard,  the  court 
of  its  own  motion  referred  the  same  to  a  master  to  take 
proofs  and  report  his  conclusions  thereon.  The  complain- 
ant objected  to  such  reference. 

The  master  made  his  report,  to  which  the  complainant 
objected,  and  the  court,  upon  having  beard  the  cause  u])ou 
the  merits,  dissolved  the  injunction  and  dismissed  the  bill. 

Mr.  Albion  Gate,  for  appellant. 

On  the  motion  for  dissolution,  complainant  insisted  on 
the  enforcement  of  the  rule  of  the  Superior  Court  as  to 
emergency  business.  This  motion  came  before  Judge  Shep- 
ard.  The  three  rules  were  entered  by  him  July  12,  1889, 
and  have  been  in  force  since.  They  are  set  out  in  full. 
The  summer  vacation  of  the  Superior  Court  extended  from 
the  third  Monday  in  July  to  the  third  Monday  in  Se})tem- 
ber,  in  1891.  This  motion  was  made  July  23,  1891.  Rule 
1  requires  that  during  said  period  the  moving  party  shall 
submit  his  business  to  the  court,  who,  if  he  deems  it  an 
emergency  matter,  shall  direct  in  writing  or  by  order  of 
the  court  what  notice  shall  be  given  the  opposite  party. 
This  was  not  done  in  this  case,  and  the  objection  was  made 
at  the  hearing.  This  is  shown  in  this  record  by  the  indorse- 
ment of  complainant's  solicitor  on  the  notice  served  on  him 
by  defendant  and  otherwise  in  this  record. 

Rule  3  provides  that  the  court  shall  go  no  further  than 
to  preserve  the  status  qvo  until  a  further  hearing  may  be 
had,  uj)on  the  convening  of  court  after  vacation. 

It  appears  from  this  record,  on  the  certificate  of  evi- 
dence in  particular,  that  the  court  in  no  respect  complied 
with  its  own  rules,  although  complainant  seasonably  called 
its  attention  to  the  oversight  and  gave  an  opportunity  to 
correct. 

This  alone  is  fatal  error,  complainant  having  taken  all 
necessary  steps  to  save  the  point. 
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"  Rules  of  court,  when  established,  have  the  force  of  law, 
and  are  obligatory  upon  the  court  itself,  as  well  as  upon 
the  parties  to  causes  pending  before  it.  While  the  court 
may  at  any  time  modify  or  even  rescind  its  rules,  yet  until 
it  does  so,  it  should  administer  them  according  to  their 
terms,  and  it  can  have  no  discretion  to  apply  them  or  not 
according  to  its  convenience,  unless  such  discretion  is 
reserved  in  the  rules  themselves."  Lancaster  v.  Railway  Co. 
132  111.  402. 

"Complainant  seeks  to  enjoin  the  eaves-drip.  On  this 
point  the  master's  report  that  complainant  would  be  enti- 
tled to  an  injunction  to  restrain  such  damage  and  injury, 
and  the  part  of  the  allegation  in  the  bill  that  it  makes  the 
dwelling  damp  and  unhealthy  and  unsafe  to  live  in,  is  very 
properly  the  kind  of  injury  and  damage  that  ought  to  be 
restrained  bv  injunction  in  a  court  of  chancerv."  This  is 
sound.  Defendants  neither  objected  nor  excepted  and  for 
that  reason  alone  it  should  stand. 

The  answer  admits  the  facts  alleged  in  the  bill  which 
make  out  a  case  on  this  item.  This  alone  should  sustain 
the  bill. 

''  If  one  constructs  his  buildings  so  as  to  cast  water  there- 
from upon  the  land  of  his  neighbor,  he  commits  an  actiona- 
ble wrong."     Cooley  on  Torts,  574. 

The  bill  sots  out  several  of  the  provisions  of  the  fire  and 
buildint::  ordinances  of  the  citv  of  Chicago,  and  avei's  numer- 
ous  violations  thereof,  in  doing  some  things  without  any 
permit,  others  in  a  way  forbidden  by  the  ordinances,  and 
that  a  structure  erected  under  a  license  to  build  a  shelter- 
slied,  is  to  be  used  for  a  purpose  not  contemplated  by  the 
ordinance,  as  a  business  building.  The  specific  violations  of 
.the  fire  ordinances  which  are  averred  are  the  raising  of  said 
cottage,  building  a  wooden  basement  under  it,  and  recon- 
structing and  repairing  it  without  a  permit,  the  partial  in- 
closing of  the  shelter-shed,  and  the  use  of  the  so-ciilled 
shelter-shed  for  a  purpose  in  violation  of  the  intent  of  said 
ordinances.  All  but  the  last  item  are  in  violation  of  the 
positive  inhibitions  of  said  ordinances.     As  to  the  last  item, 
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the  calling  a  building  a  shelter-shed  which  is  constructed 
and  used  as  is  this,  is  a  misnomer — a  fraud. 

1.  "  A  shed  is  a  slight  or  temporary  shelter;  a  penthouse 
or  lean-to;  hence,  an  outhouse;  a  hut  or  mean  dwelling;  as 
a  snow-shed ;  a  wood-shed." — Century  Dictionary. 

2.  "  A  large  open  structure  for  the  temporary  storage  of 
goods,  such  as  a  shed  on  a  wharf;  a  railway  shed ;  an  engine- 
shed." — Ihid, 

Again,  sections  1520,  1527  and  other  sections  of  said  or- 
dinances have  special  provisions  for  the  specifications  of 
business  and  manufacturing  buildings,  such  as  that  the  walls 
shall  be  of  brick,  shall  be  of  a  certain  thickness,  etc. 

This  clearly  shows  that  it  was  not  intended  that  a  structure 
of  any  extent  and  permanence  to  be  used  for  business,  and 
especially  for  such  hazardous  business  purposes  as  a  foundry 
in  a  frame  residence  district,  should  be  constructed  of  wood. 
It  appeal's  that  this  structure  is  built  into  the  cottage,  forms 
one  building,  and  with  it  covers  the  entire  lot. 

These  violations  of  said  ordinances  are  not  denied  bv  de- 
fendants. 

To  avoid  a  multiplicity  of  suits,  and  because  of  the  in- 
adequacy of  the  remedy  at  law,  the  injunction  should  be 
sustained.  Even  if  the  defense  were,  an  adequate  remedy  at 
law,  it  should  be  set  up,  and  properly  set  up,  in  the  answer, 
which  is  not  done  in  this  case. 

As  to  the  foundry  iteih  the  rule  is  laid  down  in  Wahle  v. 
Eeinbach,  76  111.  325-27. 

Justice  Scholfield  savs : 

"  It  is  argued  by  the  counsel  for  complainant  that  before  an 
injunction  can  issue  in  such  cases,  it  must  be  determined  by 
a  jury,  on  a  trial  at  law,  that  a  nuisance  iu  fact  exists.  It 
is  true,  and  has  been  so  held  by  this  court  in  the  cases  to 
which  he  refers,  that  a  court  of  equity  will  always  act  with 
reluctance  in  abating  a  nuisance,  and  seldom  until  it  has  been 
found  to  be  such  by  a  jury.  Dunning  v.  City  of  Aurora,  40 
111.  481;  Bliss  v.  Kennedy,  43  111.  67;  Town  of  Lake  View  v. 
Lctz,  44  111.  81. 

"  These  cases,  however,  recognize  the  doctrine  which  is 
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sup[K)rte(l  by  all  the  authorities  on  this  branch  of  equity 
jurisdiction,  that  where  the  injury  resulting  from  the  nui- 
sance is  in  its  nature  irreparable,  as,  when  loss  of  health, 
loss  of  trade,  destruction  of  the  means  of  subsistence,  or  per- 
manent ruin  to  property,  will  ensue  from  the  wrongful  act 
or  erection,  courts  of  equity  will  interfere  by  injunction  in 
furtherance  of  justice  and  the  violated  rights  of  property/' 

Messrs.  Charles  A.  Buell  and  IIosea  W.  "Wells,  for 
appellees. 

The  motion  to  dissolve  was  not  heard  in  violation  of  the 
rule  of  court. 

In  entering  the  order  referring  the  motion  to  dissolve  to 
the  master,  the  court  complies  with  the  rule  of  court  set 
forth  in  the  appellant's  brief,  on  page  7,  L  <?.,  "shall  direct 
in  writing  or  by  order  of  the  court,  what  notice  shall  be 
given  the  opposite  party." 

The  order  of  reference  provides  what  notice  shall  be  given 
the  opposite  party,  to  wit :  "  said  motion  to  be  heard  by 
said  master  upon  two  days  notice." 

There  is  no  statutory  vacation  of  the  Superior  Court  of 
Cook  County,  consequently  the  statutory  provision  for  five 
days  notice  of  a  motion  to  dissolve  an  injunction  in  vaca- 
tion, has  no  application  here,  and  the  notice  provided  for 
in  the  order  of  reference  contravenes  no  rule  of  court  or 
statute.  The  only  statutory  provision  on  the  subject  is  that 
cited  above  (Sec.  15),  that  "  motion  to  dissolve  an  injunction 
maybe  made  at  any  time,"  and  this  provision  secures  to  the 
defendant  in  the  bill  a  right  that  no  rule  of  court  can  abro- 
gate. In  the  case  of  Eozier  v.  Williams,  92  111.  187,  the 
court  says : 

"  While  courts  of  record  have  power  to  make  all  reason- 
able rules  ■*  *  *  yet  their  rules  must  be  in  furtherance 
of  law,  and  not  in  contravention  of  it.  All  rules  of  court 
must  be  subordinate  to  the  general  laws  of  the  State,  and 
such  as  are  not  are  binding  on  no  one." 

The  bill  seeks  to  enjoin  the  defendants  from  shedding  the 
eaves-drip  onto  the  premises  of  the  complainant. 
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The  defendants  do  not,  in  their  answer,  admit  the  allega- 
tions of  the  bill  in  regard  to  this  matter,  as  is  averred  in 
the  brief  of  the  appellant,  but  on  the  contrary,  distinctly 
and  unequivocally  deny  it.  Such  being  the  case,  if  the  ap- 
pellant desires  to  insist  that  the  eaves  or  any  part  of  the 
building  belonging  to  the  appellees  projects  over  or  onto 
the  land  of  the  appellant,  it  is  pre-eminently  a  case  in  which 
the  remedy  would  be  an  action  of  ejectment,  and  ejectment 
bills  are  particularly  offensive  to  courts  of  chancery.  If  the 
appellant  desires  to  insist  that  the  appellees  have  placed 
their  building  so  close  to  the  line  that  the  water  from  the 
eaves  is  cast  upon  the  premises  of  the  complainant,  she  has 
a  full  and  complete  remedy  at  law  in  an  action  of  trespass. 

As  the  master  says,  it  is  apparent  that  this  was  an  injunc- 
tion to  restrain  a  threatened  tresj)ass,  and  it  is  well  estab- 
lished by  a  long  line  of  decisions  by  the  Supreme  Court  of 
this  State  that  before  the  court  of  equity  will  lend  its  aid  to 
enjoin  a  mere  trespass,  the  facts  and  circumstances  must  be 
alleged  in  the  bill,  from  which  it  may  be  seen  that  an  irrep- 
arable mischief  will  be  the  result  of  the  act  complained  of, 
and  that  the  law  can  not  afford  the  party  adequate  remedy. 
Hamilton  v.  Stewart,  59  111.  330;  Goodell  v.  Lassen,  69  111. 
14:5;  Owens  v.Crossstt,  105  111.  354;  Ft.  Clark  H.  Ry.  Co-  v. 
Anderson,  108  111.  64. 

And  then  only  unless  the  defendant  is  insolvent  and  un- 
able to  respond  in  damages.  Owens  v.  Crossett,  105  111. 
354. 

The  bill  in  this  case  meets  none  of  the  requirements  of  this 
rule.  It  does  not  set  forth  facts  and  circumstances  from 
*  Avhich  it  can  be  determined  that  an  irreparable  injury  will 
follow  the  withholding  of  an  injunction,  and  there  is  not  a 
shadow  of  a  pretense  that  the  defendants  are  insolvent.  On 
the  other  hand,  it  appears  by  the  bill  of  complaint  that  the 
defendants  are  the  owners  of  a  four-story  factorv  buildinsr 
adjoining  the  complainant's  property  on  the  west,  and  that 
the  defendants  are  therein  carrying  on  a  manufacturing 
business. 

The  bill  itself  alleges  that  the  defendants  secured  from 
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the  proper  departments,  permits,  for  the  building  of  the 
shel tor-shed  and  the  moving  of  the  frame  cottage  forwaixl, 
but  alleges  that  the  defendants  intend  to  break  the  law. 
The  answer  of  the  defendants  alleges  that  the  building  is 
b  iing  done  in  strict  conformity  with  ths  bail Jing  ordinances 
of  the  city  of  Chicago,  and  that  thej'  are  not  and  do  not  in- 
tend to  violate  any  of  the  provisions  of  the  said  ordinances 
Uut  be  the  facts  in  tliQ  case  in  this  res})ect  what  they  may, 
it  is  not  a  part  of  the  function  of  a  court  of  chancery  to  en- 
force the  building  ordinances  of  a  municipality.  Mayor, 
etc.,  V.  Thome,  7  Paige,  2G1;  Village  of  St.  J.  v.  McFarlan, 
3:3  Mich.  72. 

Even  though  it  be  declared  a  nuisance  by  the  ordinance, 
only  the  city  can  abate  it.     AVaupun  v.  Moore,  34  Wis.  45U. 

Where  the  mode  of  the  enforcement  of  an  ordinance  is 
prescribed  by  the  charter,  that  mode  must  be  pursued. 
Dillon,  Mun.  Corp.,  Sec.  410  (343). 

Mr.  Justice  Waterman.  It  is  urged  that  the  court  erred 
in  referring  the  motion  to  dissolve  the  injunction  to  a  master 
and  also  in  taking  action  thereon  during  the  summer  vaca- 
tion, it  not  being,  it  is  insisted,  emergency  business. 

The  practice  of  referring  matters  in  dispute  to  a  master, 
is  not  only  entirely  proper,  but,  with  the  press  of  business 
noAV  before  the  chancery  courts,  a  thing  that  to  a  very  large 
extent  must  l)e  done.  The  answer  denied  material  allega- 
tions of  the  bill,  and  while,  as  is  said  by  the  complainants, 
no  testimony  was  taken  before  the  master,  yet  his  report 
shows  that  affidavits  were  presented  upon  the  hearing  before 
him. 

The  motion  to  dissolve  the  injunction  granted  in  this  case, 
was  clearly  emergency  business,  and  one  which  the  court 
not  only  had  a  right  to  pass  upon,  but  ought  to  have  dis- 
posed of  as  speedily  as  possible. 

If  the  motion  had  been  one  which  the  rules  declared 
should  not  be  heard  during  vacation,  and  if  in  violation 
thereof  it  had  been  heard,  and  in  consequence  thereof  a 
party  had  been  forced  to  a  hearing  without  a  proper  oppor- 
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tunity  to  prepare  therefor,  a  different  question  would  ue 
presented.  While  doubtless  for  its  convenience  and  that  of 
the  public,  a  court  may,  to  a  reasonable  extent,  armnge  its 
business  and  the  times  at  whicli  the  same  shall  be  transacted 
as  it  may  think  expedient,  we  are  not  prepared  to  hold  that 
it  can,  by  a  mere  rule,  deprive  itself  during  an  entire  term, 
of  the  right  to  do  any  but  a  particular  kind  of  business. 

Upon  the  merits  the  injunction  seems  to  have  been  prop- 
erly dissolved.  An  injunction  will  not  be  issued  to  restrain 
a  mere  violation  of  a  city  ordinance.  The  enforcement  of 
city  ordinances  is  not  one  of  the  functions  of  a  court  of 
chancery.  The  President  and  Trustees  of  Waupun  v. 
Moore,  34^  Wis.  450;  The  Village  of  St,  Johns  v.  McFarlan, 
33  ilich.  72;  The  Mayor  of  Manchester  v.  Smyth,  64  N.  II. 
380;  Mayor  v.  City  of  Hudson,  7  Paige,  201. 

As  to  whether  the  contemplated  foundry  will  be  a  nui- 
sance, depends  upon  the  character  of  the  neighborhood  in 
which  its  erection  is  proposed.  An  iron  foundry  is  not  a 
nuisance  p^r  se,  A  court  of  equity  will  not  ordinarily  en- 
join as  a  nuisance,  the  doing  of  that  which  is  not  a  nuisance 
2>er  sey  until  its  character  as  a  nuisance  has  been  established 
in  an  action  at  law.  Dunning  v.  City  of  Aurora,  40  111.  481; 
Town  of  Lake  View  v.  Letz,  44  IlL  81;  High  on  Injunc- 
tions, Sees.  752,  787;  Richards'  Api>eal,  57  Penn.  St.  105; 
Rhodes  v.  Dunbar,  57  Penn.  St.  274;  Bliss  v.  Kennedy,  43  111. 
07,  76;  Wangelin  v.  Goe,  50  lU.  459,  4GS;  Richesou  v,  liiche- 
son,  8  IlL  App.  204-208. 

The  trespiiss  by  the  dripping  from  the  eav^s,  the  defend- 
ants declare,  would  be  ended  as  soon  as,  by  tU©  dissolution 
of  the  injunction,  they  were  permitted  to  complete  their 
contemplated  improvements. 

The  bill  was,  on  the  hearing  upqn  the  merits,  properly 
d'smissed;  and  the  decree  of  the  Superior  Court  will  be 
affirmed. 

Decree  affirmed. 
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John  Alling  et  al. 

V. 

William  T.  Wenzell  et  al. 

Corporations  —  Personal  Liability  of  Stockholders — Jurisdiction — 
Practice — Set-off, 

1.  In  chancery,  the  ordinary  condition  precedent  to  equitable  relief 
based  upon  the  ability  of  anybody  to  pay,  is  an  execution  returned 
unsatisiied.  The  court  will  accept  no  proof  of  inability  other  than  an 
unsucct^ssful  effort  to  compel  payment  by  process  of  law. 

2.  Upon  a  bill  filed  to  charge  defendants  on  accoimt  of  their  individ- 
ual liability  as  stockholders  in  a  corporation,  tliis  court  holds  that  until 
all  tho  debts  are  paid,  the  creditors  are  entitled  to  pursue  the  stockhold- 
trs  for  all  unpaid  sul>scription8— solvents  making  good  the  deficiencies 
of  insolvents — whatever  number  of  assessments  may  b€>come  necessary 
in  equaUzing  the  burden  among  those  who  can  be  made  to  pay. 

3.  The  certificate  of  a  clerk  of  court  setting  forth  tliat  the  transcript 
in  a  given  case  is  complete  **  as  jyer  2)rcecipe  filed,"  amounts  to  a  state- 
ment that  it  is  complete  as  far  as  it  goes,  of  as  much  as  the  maker 
desired. 

4.  The  objection  of  the  defendants  in  the  case  presented  as  to  the 
allowance  of  a  sot-off  to  certain  stockholders  can  not  be  considered 
herein,  no  objection  having  been  mjide  before  the  master,  nor  excex^tion 
before  the  court,  to  the  action  of  the  master  on  the  set-off. 


[Opinion  filed  December  29,  1892.] 

■ 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  Francis  M.  Wright,  Judge,  presiding. 

Messrs.  Hutchinson  &  Luff,  for  appellants. 

Mr.  "Walter  M.  Howland,  for  appellees. 

Mr.  Justice  Gary.  This  case,  with  the  same  title,  has 
been  twice  here,  and  once  in  the  Supreme  Court,  before  this 
appeal.     27  111.  App.  511;  35  111.  App.  246;  133  111.  264. 

The  appellants  contend  that  the  language  of  the  statute — 
"  If  any  stockholder  shall  not  have  property  enough  to  sat- 
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isfy  his  portion  of  such  debts  and  liabilities,  then  the  amount 
shall  be  divided  equally  among  the  remaining  solvent  stock- 
holders," does  not  authorize  a  second  assessment  of  the 
stockholders  who  paid  the  first  one,  to  make  up  the  deficiency 
arising  from  inability  to  collect  from  insolvent  stockholders 
who  were  assessed  in  the  first  assessment. 

Precisely  that  state  of  affairs  was  in  the  mind  of  the 
writer  of  the  opinion  when  the  case  was  here  the  last  time, 
as  he  wrote :  "  In  the  nature  of  things,  the  proceedings  in 
cases  of  this  character  must  be  ambulatory  until  complete 
satisfaction  or  total  insolvency  has  left  nothing  to  be  desired 
or  hoped  for." 

Perhaps  the  question  now  presented  can  not  be  said  to 
have  been  then  before  the  court,  and  certainly  what  was 
then  written  must  be  read  as  the  words  now  mean,  and  not 
as  the  writer  thought  they  meant  when  he  wrote,  if  he  was 
wrong. 

But  in  chancery,  the  ordinary  condition  precedent  to 
equitable  relief  based  upon  the  inability  of  anybody  to  pay, 
is  an  execution  returned  unsatisfied.  The  court  will  accei)t 
no  proof  of  inability  other  than  an  unsuccessful  effort  to 
compel  payment  by  process  of  law.  Durand  &  Co.  v.  Gra}^, 
Kingman  &  Collins,  129  111.  9. 

Consistently,  with  the  chancery  rule  upon  judgment  cred- 
itors' bills,  it  would  seem  that  the  court  could  not,  on  the 
first  aissessment,  assess  one  stockholder  more  than  his  pro 
ratu  share  of  the  debts  to  be  paid,  upon  any  proof,  however 
convincing,  that  other  stockholders  had  nothing. 

We  therefore  hold  that  until  all  the  debts  are  paid,  the 
creditors  are  entitled  to  pursue  the  stockholders  for  all  un- 
paid subscriptions — solvents  making  good  the  deficiencies  of 
insolvents — whatever  number  of  assessments  may  become 
necessary  in  equalizing  the  burden  among  those  who  can 
be  made  to  pay. 

The  other  points  made  by  the  appellants  do  not  arise  upon 
this  record.  They  question  the  sufficiency  of  the  proof  of 
insolvency,  or  want  of  property  with  which  to  pay,  of  some 
other  stockholders  for  whose  deficiencies  the  appellants  are 
assessed. 
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Both  the  decree  and  the  certificate  of  evidence  state  that 
the  cause  was  heard  not  only  upon  the  evidence  that  is  in 
the  present  transcript,  but  upon  all  contained  in  the  record, 
and  the  clerk's  certificate  to  the  transcript  is  that  it  is  complete 
''  as  per  proiclpe  filed."  That  is  simply  saying  it  is  complete 
as  far  as  it  goes,  of  as  much  as  the  maker  of  the  pi^i^cipe 
desired. 

What  record  there  is  here  shows  that  there  must  be  much 
that  is  not  here.  If  we  could  put  our  personal  knowledge 
into  the  ease,  w^e  might  say  all  that  is  material  now,  is  here; 
but  we  may  not  do  that. 

There  should  be  legislation  that  would  enable  a  party 
aggrieved  to  present  his  complaint  on  so  much  record  as 
would  show  his  cause  for  complaining;  if  he  did  not  make 
it  full  enough,  the  other  party  might  supply  the  rest,  with 
such  provisions  as  to  costs,  etc.,  as  would  make  it  to  the 
interest  of  each  to  act  fairlv. 

The  appellants  also  question  the  allowance  of  a  set-oif  to 
other  stockholders;  but  they  did  not  object  before  the  mas- 
ter, and  except  before  the  court,  to  the  action  of  the  master 
on  that  set-off. 

They  can  not  raise  the  question  here.  Waska  v.  Klaisner, 
43  111.  App.  611;  Mechanics,  etc.,  v.  Farmington  Bk.,  41  111. 
App.  32. 

The  decree  is  affirmed*.  Decree  affirmed. 

liluch  of  the  proceedings  in  this  case  having  been  before 
Judge  Shepard  below,  he  does  not  take  part  in  it  here. 


,  4«  m  The  Argyle  Company 

V. 

Willie  G.  McNeill,  for  use,  etc. 

l^ovaixcm, 

A  creditor — a  married  woman — can  not  be  bonnd  by  an  agreement  by 
a  third  person — her  husband — with  the  debtor,  that  the  indebte<lnes8 
should  be  transfen*ed  to  others,  without  authority  from  or  ratilication 
by  her. 
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[Opinion  filed  December  29,  1892.] 

Appeal  from  the  Supejrior  Court  of  Cook  County;  the 
lion.  Theodore  Brentano,  Judge,  presiding. 

An  action  of  assumpsit  was  brought  in  the  court  below 
by  TVillie  G.  McNeill  for  the  use  of  Flora  Cainithers,  against 
The  Argyle  Company,  upon  the  following  instrument : 

"  March  25,  1891. 

"This  is  to  Cei'tify  that  there  was  due  to  Mrs.  Malcolm 

ilcXeill  (that  is  Willie  G.  McNeill)  February  1,  1891,  by 

the  Argyle  Company,  $1,716.27,  with  interest  on  the  same 

at  7  per  cent  per  annum  from  January  1,  1891,  to  February 

1,  1891." 

"  The  Argyle  Co., 

«  By  Malcolm  McNeill,  Secty." 
The  defendant,  under  the  plea  of  the  general  issue,  at- 
tempted to  show  that  by  an  arrangement  made  by  Malcolm 
McNeill,  who  was  the  husband  of  Willie  McNeill,  and  who 
assumed  to  act  as  her  agent,  she,  through  such  assumed 
agent,  had  agreed  to  transfer  the  indebtedness  represented 
bv  the  instrument  to  A.  C.  and  B.  F.  McNeill.  That  the 
Argyle  Company  had  ratified  such  agreement,  and  thereby 
became  the  debtor  of  A.  C.  and  B.  F.  McNeill,  and  that  the 
])laintiflf,  Willie  McNeill,  had  received  the  consideration 
given  by  A.  C.  and  B.  F.  McNeill  u\K>n  such  agreement. 

Messrs.  A.  C.  Wenban  and  L.  S.  IIodges,  for  appellant 

Messrs.  Ball,  Wood  &  Oakley,  for  appellee. 

m 

Mr.  Justice  Waterman.  It  is  manifest  that  Willie  Mc- 
Neill could  not  be  bound  by  an  agreement  Malcolm  McNeill 
may  have  made  without  authority  from,  or  ratification  by 
her. 

Appellant  failed  to  show  that  appellee  ever  authorized  or 
ratified  any  arrangement  as  to  the  indebtedness  to  her, 
represented  by  the  paper  upon  which  this  suit  was  brought. 
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The  understanding  which  A.  C,  B.  F.,  or  Malcolm  Mc- 
Neill may  have  had  about  the  payment  or  transfer  of  this 
indebtedness,  or  the  conveyance  of  any  other  property,  is 
immaterial,  unless  appellee  was  a  party  to  such  understand- 
ing. 

We  do  not  think  that  the  evidence  offered  by  appellant, 
which  the  court  refused  to  admit,  was,  as  offered,  admissi- 
ble. Its  pertinency  depended  entirely  upon  showing  that 
appellee  had  authorized  the  novation  claimed,  or  had  rati- 
fied the  same.  The  evidence,  so  far  from  establishing  this, 
was  to  the  contrary. 

If  Benjamin  McNeill  has,  under  the  belief  that  thereby 
he  was  acquiring  the  ownership  of  this  indebtedness,  been 
deluded  into  making  a  conveyance  of  valuable  real  property 
to  Cuthbert  Laing,  and  the  latter  has  without  consideration 
conveyed  the  same  to  appellee,  Benjamin  McNeill  may  be 
entitled  to  have  such  property  reconveyed  to  him,  but  we 
fail  to  see  how  these  facts,  if  such  they  be,  constitute  a  de- 
fense by  the  Argyle  Company  to  this  action  brought  upon 
its  written  acknowledgment  of  indebtedness  to  Willie  Mc- 
Neill. The  bill  of  exceptions  is  defective,  it  not  containing 
all  the  evidence.  A  bill  in  chancery  appears  to  have  been 
introduced  which  is  not  shown. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Judgment  affii^ned. 


Illinois  Central  Railroad  Company 

V. 

Franceska  Nowicki,  Administratrix. 

Railroads — Negligence — Personal  Injuries — Contributory  Negligence, 

1.  "While  in  an  action  for  personal  injuries  based  upon  the  negligence 
of  the  defendant,  it  is  an  essential  element  of  the  plaintiff's  case  that  the 
injured  party  must  have  been  in  the  exercise  of  ordinary  care,  it  is  not 
indispensable  that  such  fact  should  be  directly  shown  by  affirmative 
evidence. 
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2.  Tlie  instinct  of  self-preservation  is  an  element  of  evidence  of 
which  the  jury  may  take  notice  in  such  case,  and  in  the  absence  of  all 
testimony  upon  the  subject,  find  that  a  deceased  person,  in  obedience  to 
the  ordinaiy  instincts  of  mankind,  exercised  that  care  for  his  safety 
which  a  prudent  man  would,  under  the  same  conditk)ns,  have  made 
use  of. 

3.  It  is  not  conclusive  proof  of  negligence  that  one  when  injured  was 
standing  upon  the  track  of  a  raih'oad. 

4.  It  is  only  where  the  conclusion  of  negligence  or  a  want  of  it 
necessarily  results  from  the  statement  of  the  facts,  that  the  court  can  be 
called  upon  to  say  to  the  jury  that  such  facts,  as  a  matter  of  law,  either 
establish,  or  fail  to  show  negligence. 

[Opinion  filed  December  29,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  IIutchixson,  Judge,  presiding. 

The  place  where  the  accident  occurred  concerning  which 
this  suit  was  brought,  is  in  South  Chicago,  at  a  point  on  the 
line  of  the  Illinois  Central  Railway  at  its  intersection  with 
what  is  commonly  called  83d  street.  This  street  is  but 
about  one  block  in  length,  beginning  at  Huston  avenue  on 
the  east  and  extending  to  and  terminating  at  Commercial 
avenue  on  the  west,  which  latter  avenue  runs  along  the 
west  side  and  is  parallel  with  the  railroad  tracks.  The  rail- 
road here  consists  of  two  main  tracks,  the  one  farthest  east 
being  the  south-bound  track,  and  the  one  on  the  west  being 
used  by  the  north-bound  trains.  The  crossing  of  83d  street 
and  the  Illinois  Central  is  used  a  great  deal,  some  200  work- 
men going  over  it  on  their  way  to  and  from  work.  The 
two  tracks  at  this  point  extend  in  a  straight  line  north  and 
south,  crossing  83d  street  at  right  angles,  but  immediately 
south  of  the  crossing  they  curve  to  the  southwest,  and  at  a 
distance  of  about  100  feet  from  the  said  street,  cross  the 
tracks  of  the  Baltimore  and  Ohio  Railroad. 

Upon  the  evening  in  question,  and  but  a  moment  before 
the  accident,  a  south-bound  su})urban  passenger  train  had 
stopped  with  its  engine  at  this  tank,  the  remainder  of  the 
train  extending  northwardly  on  the  east  track  across  the 
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whole  of  83d  street.  Just  as  the  south-bound  train  had 
begun  to  move  from  this  position,  but  before  its  rear 
cars  had  yet  cleared  the  street  crossing,  the  north-bound 
train,  which  is  the  one  which  struck  the  deceased,  passe<l 
over  the  crossing  on  the  west  track. 

The  deceased,  Georci^e  Nowicki.  was  a  man  fortv-five  years 
of  age,'  a  mill  worker,  earning  $50  dollars  a  month.  His 
wife  savs  he  left  home  about  four  o'clock  in  the  afternoon 
to  transact  some  business  at  a  real  estate  office  in  8outh 
Chicago,  and  it  is  sup])osed  that  wliile  returning  home  along 
83d  street,  and  coming  from  the  west,  he  reached  the  rail- 
road tracks,  and  there  found  the  crossing  blocked  bv  the 
south-bound  train  standing  on  the  east  track,  and  that  while 
standing  waiting  for  it  to  pull  away,  he  was  struck  by  the 
train  coming  north. 

The  en<rineer  of  the  north-bound  train  savs,  that  when  he 
approached  S3d  strcu^t  crossing,  he  was  standing  up  in  the 
west  side  of  his  cab  leaning  out  of  his  window,  looking 
ahead;  that  just  as  the  engine  got  on  the  cro5!;ing  he  saw 
some  .dark  object  rolling  away  from  the  corner  of  the  pilot 
of  his  enirine:  that  this  was  the  first  intimation  he  had  that 
he  had  struck  any  one;  that  he  immediately  ap;)lied  the  air 
brakes  and  stopj^od  the  train  almost  instanth^,  so  quickly, 
indeed,  that,  although  he  only  had  four  cars  in  the  train,  he 
succeeded  in  stop])ing  it  so  as  to  leave  his  rear  coach  stand- 
in"-  south  of  the  street;  that  when  he  went  back  he  found 
the  deceased  in  a  dying  condition,  lying  a  few  feet  west  of 
the  west  rail  and  a  little  north  of  the  center  of  the  sti'eet. 
The  bell  of  the  engine  was  ringing  and  the  headlight  burn- 
ing brightly  at  the  time,  the  engine  moving  at  a  speed  esti- 
mated at  from  ten  to  fifteen  miles  per  hour,  being  behind 
time  when  the  accident  occurred.  There  were  various 
obstructions,  such  as  ties  and  tool  houses,  which  to  some 
extcmt  obstructed  a  view  of  a  train  approaching  the  cross- 
ins:  from  the  south.  There  were  no  rates  at  the  crossinir 
and  no  flagman.  The  deceased  was  a  sober,  industrious 
man. 

There  was  a  finding  and  judgment  for  the  plaintiff,  from 
which  api>ellant  prosecutes  this  appeaL 
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Messrs.  C.  V.  Gwixand  Sidney  F.  Andrews,  for  appellant. 
Messrs.  Gibbons,  Kavanagh  &  O'Donnell,  for  appellees. 

Mr.  Justice  Waterman.  It  is  insisted  that  there  is  no 
evidence  that  at  the  time  of  the  injury  the  deceiised  was 
exercising  ordinary  care. 

While  it  is  true  that  in  an  action  for  personal  injuries, 
based  upon  the  negligence  of  the  defendant,  it  is  an  essential 
element  of  the  plaintiff's  Qase  that  the  injured  party  must 
have  been  in  the  exercise  of  ordinary  care,  yet  it  is  not 
indispensable  that  such  fact  should  be  directly  shown  by 
affirmative  evidence.  There  is  in  all  men  a  natural  instinct 
of  self-preservation,  and  such  instinct  is  an  element  of  evi- 
dence of  which  the  jury  may  take  notice,  and,  in  the  absence 
of  all  testimony  upon  the  sub  ject,  find  that  a  deceased  part}% 
in  obedience  to  the  ordinary  instincts  of  mankind,  exercised 
that  care  for  nis  safety  which  a  prudent  man  would  under 
the  same  conditions  have  made  use  of.  Johnson  v.  Hudson 
Ky.  Co.,  20  K  Y.  65->61);  Allen  v.  Willard,  57  Penn.  St. 
374^380;  Northeru  Ey.  Co.  v.  Price,  29  Md.  420-^38. 

Xor  is  it  conclusive  proof  of  negligence  that  one,  when 
injured,  Avas  standing  upon  the  track  of  a  railroad.  North- 
ern Ry.  Co.  V.  Price,  29  Md.  supra. 

The  deceased  had  a  right  to  cross  appellant's  track  at  the 
place  where  he  was  struck;  and  we  can  not  say  that  it  was 
unreasonable  for  him  to  infer  that  while  one  of  ap]>ellant's 
passenger  trains  was  standing  at  the  crossing,  presumably 
for  passengers  to  get  on  or  off  the  same,  another  train  w^ould 
not  be  run  by  at  a  dangerous  rate  of  speed.  Pennsylvania 
Co.  V.  Keane,  41  111.  App.  317. 

The  jury,  upon  questions  specially  submitted  to  them  at 
the  instance  of  appellant,  have  found  that  the  deceased 
could  not,  by  the  use  of  ordinary  or  reasonable  care  or  pru- 
dence, have  seen  or  heard  the  approaching  train  before 
attempting  to  cross  the  track.  We  do  not  find  in  this  record 
anything  that  would  warrant  us  in  saying  that  such  finding 
is  unsupported  by  the  evidence. 
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It  is  also  urged  that  the  jury  should  have  been  instructed 
that  the  failure  to  have  gates  or  keep  a  flagman  at  this 
crossing  was  not,  of  itself,  evidence  of  negligence,  but  that 
before  the  jury  would  be  warranted  in  finding  the  railway 
company  negligent  in  not  keeping  a  flagman  or  gates  at  such 
crossing,  it  must  be  first  shown  that  the  said  crossing  is 
more  than  ordinarily  hazardous,  and  that  the  circumstances 
and  surroundings  of  the  crossing  are  of  such  a  character 
that  common  prudence  would  dictate,  and  the  exercise  of 
ordinary  care  for  the  safety  of  the  public  require,  that  the 
railway  company  place  a  flagman  or  erect  gates  at  such 
crossing. 

It  is  impossible  for  us  to  say,  as  a  matter  of  law,  that  rail- 
way companies  are  only  required  to  erect  gates  or  place 
flagmen  at  crossings  which  are  more  than  ordinarily  hazard- 
ous; how  dangerous  the  ordinary  grade  crossing  is,  we  do 
ndt  know,  nor  what  means,  if  any,  outside  of  statutory  and 
police  regulations,  it  is  the  duty  of  railway  corporations  to 
adopt  for  the  safety  of  the  public  at  ordinary  crossings. 

Much,  in  this  regard,  would  seem  to  depend  u\)on  the 
care  exercised  by  the  company  in  the  running  of  its  trains, 
and  the  speed  at  which  they  are  driven  over  the  crossing 
in  question.  The  instruction,  as  asked,  omitted  important 
things  which  should  be  considered  in  determining  the  ques- 
tion of  negligence,  and  tliere  was  no  error  in  refusing  to 
give  it. 

It  is  only  where  the  conclusion  of  negligence,  or  a  want 
of  it,  necessarily  results  from  the  statement  of  the  facts,  that 
the  court  can  be  called  upon  to  say  to  the  jury  that  such 
facts,  as  a  matter  of  law,  either  establish,  or  fail  to  show, 
negligence.  Lincoln  111.  Co.  v.  Johnson,  37  111.  App.  453; 
L.  S.  &  M.  S.  Rv.  Co.  V.  Johnsen,  135  lU.  641. 

It  is  urged  that  the  court  erred  in  striking  from  the  fourth 
instruction  asked  by  appellant,  the  words  applicable  to  the 
conduct  of  the  deceased,  "  having  in  view  all  the  known 
dangers  of  the  situation." 

Had  these  words  remained  in  the  instruction,  the  jury 
might  have  doubted  whether  by  "known  dangere"  was 
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meant  those  which  the  deceased  knew,  or  those  Tvhich  actu- 
ally existed  and  were  known  to  others — the  parties  operating 
the  train,  or  the  railroad  company. 

There  was  no  evidence  that  the  deceased  knew  that  a  train 
was  approaching  from  the  south  at  the  rate  of  fifteen  miles 
an  hour,  or  would  run  over  the  crossing  without  stopping. 

The  jury  have  specially  found  that  the  deceased  was 
exercising  ordinarj^  care  for  his  safety  at  and  before  the  time 
he  was  injured,  and  that  the  train  by  which  he  was  struck 
and  killed  was  moving  at  a  reckless  and  improper  rate  of 
speed;  the  instructions  given  fairly  presented  the  law  appli- 
cable to  the  case,  and  we  find  no  error  requiring  a  reversal. 
The  judgment  of  the  court  below  will  therefore  be  affirmed. 

Judgment  affirmed. 


Sarah  Wallace,  Executrix, 

V. 

The  Chicago  &  Erie  Stove  Company,  Limited. 

Administration — Appeal  and  Error — Practice, 

1.  A  plaintiff  in  error,  or  an  appellant,  can  not  complain  of  things 
which  only  concern  other  parties. 

2.  Before  one  can,  as  a  creditor,  be  allowed  an  appeal  from  an  order 
of  the  Probate  Court,  he  must  have  filed  a  claim  as  a  creditor. 

3.  An  allegation  in  an  affidavit  that  one  is  a  creditor,  is  but  a  state- 
ment of  a  conclusion. 

[Opinion  filed  December  29,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 
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The  estate  of  Joseph  Wallace  being  under  administration 
in  the  Probate  Court  of  Cook  County,  an  affidavit  was  filed 
therein  setting  forth  in  substance,  that  the  Chicago  &  Erie 
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Stove  Company  is  a  limited  corporation  organized  under 
the  laws  of  the  State  of  Pennsylvania,  and  that  said  com- 
pany is  a  large  creditor  in  the  estate  of  Joseph  Wallace, 
deceased ;  that  the  executrix  of  said  Wallace,  deceased,  filed 
a  pretended  inventory;  that  affiant  is  informed  that  at  the 
death  of  said  Wallace  he  was  seized  and  possessed  of  a 
large  number  of  promissory  notes,  of  which  a  schedule  is 
attached;  that  affiant  is  informed  that  said  executrix, 
shortly  after  the  death  of  said  Wallace,  deceased,  had  pos- 
session of  said  notes,  and  that  said  executrix  now  has  pos- 
session or  control  of  them ;  that  the  inventory  filed  is  not  a 
full  and  ]>erfect  inventory  of  the  real  and  personal  estate  of 
said  deceased. 

SCHEDULE   OF   NOTES. 

Date.  Maker.  Payee.  Amount, 

»  «  «  -3^  »  « 

Thereupon  the  Chicago  &  Erie  Stove  Company  moved 
that  the  order  of  the  Probate  Court,  theretofore  made, 
approving  the  inventory  of  said  estate  w' hich  had  been  filed 
by  tlie  executrix,  be  set  aside,  and  a  rule  entered  requiring 
her  to  file  a  full  and  true  inventory.  On  the  19th  of  the 
following  August,  the  Probate  Court,  after  hearing  the  evi- 
dence adduced  upon  said  motion  and  the  arguments  of 
counsel,  found  that  the  notes  mentioned  in  the  schedule 
attached  to  the  affidavit  upon  which  said  motion  was  based, 
were  not  the  property  of  the  said  Joseph  Wallace,  deceased, 
but  were  the  property  of  AV alter  G.  Kollmyer;  wherefore 
the  court  ordered  that  the  said  notes  be  turned  over  to  said 
Kollmyer;  to  which  order  said  Chicago  &  Erie  Stove  Co. 
excepted  and  prayed  an  appeal  to  the  Circuit  Court,  which 
a])])eal  was  allowed. 

The  Circuit  Court,  upon  a  hearing  of  the  matter  of  said 
motion,  sustained  the  same,  reversed  the  order  of  the  Pro- 
bate Court,  and  ordered  the  said  executrix  to  file  a  full  and 
true  inventory  of  said  estate,  including  the  notes  mentioned 
in  the  said  affidavit.  From  this  order  said  executrix  prose- 
cutes an  appeal  by  her  taken  to  this  court. 

Messrs.  Lackner  &  Butz  and  E.  S.  Bottum,  for  appellant 
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Mr.  E.  J.  Whitehead,  for  appellee. 

Mr.  Justice  Waterman.  The  record  filed  in  this  court 
fails  to  disclose  that  the  Chicago  &  Erie  Stove  Company, 
limited,  which  alone  took  an  appeal  from  the  order  of  the 
Probate  Court,  has  ever  filed  in  the  Probate  Court  any 
claim,  or  made,  in  this  proceeding,  any  proof  of  any  claim, 
against  the  estate  of  the  said  Joseph  Wallace,  deceased. 

There  is  no  pretense  that,  save  as  a  creditor  of  such  estate, 
it  would  have  any  right  to  take  an  appeal  from  any  order 
therein  made  by  the  Probate  Court. 

The  allegation  in  an  affidavit  that  one  is  a  creditor,  is  but 
a  statement  of  a  conclusion.  McGesch  v.  Hooker,  11  111. 
App.  649;  Barrett  v.  Hinckley,  124  HI.  32. 

The  statute  in  reference  to  appeals  is  very  broad,  being 
that  "  Appeals  shall  be  allowed  in  favor  of  any  person  who 
may  consider  himself  aggrieved."     Sec.  123,  Chap.  3,  E.  S. 

It  has  been  held  that  any  creditor  may  appeal  from  an 
order  approving  the  allowance  made  by  appraisei-s  to  the 
widow  for  her  dower  in  the  personal  property;  the  claim  of 
the  creditor  concerning  whom  this  was  said,  had  been 
allowed  by  the  County  Court.  Wood  v.  Johnson,  13  111. 
App.  548. 

In  Weer  v.  Gand,  88  111.  490,  a  guardian  having  died  and 
his  estate  being  administered  upon,  it  was  held  that  the  surety 
upon  his  bond  had  a  right  to  ap])eal  from  an  order  trans- 
ferring a  claim  against  his  estate  from  the  seventh  to  the 
sixth  class,  the  claim  not  being  that  of  his  ward.  The  court, 
commenting  upon  Sec.  123  of  the  act  concerning  adminis- 
tration, said :  "  It  does  not  seem  to  be  essential  that  the 
person  aggrieved  should  be  a  party  of  record  to  the  litiga- 
tion in  which  the  judgment  may  be  rendered.  The  only 
question,  then,  is,  whether  appellant  was  aggrieved  by  the 
judgment  rendered  in  this  case,  and  upon  this  point  we 
entertain  no  doubt." 

So,  too,  in  Pfirshing  v.  Falsh,  87  111.  200,  the  court  expresses 
itself  in  the  following  language  :  "  The  first  and  second  of 
these  objections  are  fully  answered  by  Sec.  123,  Chap.  3, 
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,„,/>vw  "^^^\  ,v'/s  manifest  tliat  if,  in  reality,  he  is  not 
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iisn:''^'      f  fy;t>o/«nion  that  before  one  can,  as  a  creditor, 
tjjt'n'^*'^'^' l^^g  npi^al  from  an  order  of  the  Probate  Court, 

^*'"'?r  «/>^>^  "'^^''^^  ^^  sho  vvn  in  this  record,  have  been  denied. 
*^^*'f  ^  onle^  of  the  Circuit  Court  is  reversed  and  the  cause 
nded  to  that  court,  with  directions  to  dismiss  the  appeal 


H'^'^    J  .n  nm^al  from  an  order  of  the  Probate  Court, 

''^^^^^^Lyetilod  a  claim  as  a  creditor,  and  that  the  appeal 

h^  ^^^^^j  t  'r  the  Chicago  &  Erie  Stov^e  Company,  limited, 


t^en  to  it- 


Heversed  and  reinanded  with  directions. 


Philip  Naughten" 

V. 

William  Palmee. 


Mechanics^  Lien — Act  of  18S7, 

1.  A  petition  for  a  mechanics'  lien  by  an  original  contractor  can  not 
be  sustained  unlt^ss  he  has  complied  with  the  provisions  of  the  lien  law. 

2.  A  failure  to  call  for  the  statement  which  the  original  contractor  was 
boimd  to  furnish  before  he  could  draw  money  in  view  of  the  act  of  1887, 
can  not  be  looked  upon  as  a  waiver  of  the  obligation  to  supply  the  same. 

[Opinion  filed  December  29,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  OscAB  P.  Bojs'XEY,  Judge,  presiding. 


First  Distiuct — October  Term,  1892.       575 

^^^^■^— —  ^^^■^»      11  ■■  ■■■■■  ■-■■^<«  ■!■       .1     ■■*■■—  ■—■■■■I  ■  ■■■■■■  ■■  ■■■■ 
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Messrs.  AValkeb,  Judd  &  Hawley  and  C.  Edward  Tuokn- 
TON,  for  appellant. 

Mr.  A.  W.  Martin,  for  appellee. 

Mr,  Justice  Waterman.  This  was  a  petition  for  a 
mechanic's  lien,  filed  August  15,  1888.  The  contract  was 
made  February  25,  18SS,  and  the  work  was  completed  May 
1,  1888. 

No  statement  was  ever  furnished  by  the  contractor  to  the 
owner  as  required  by  the  law  in  force  when  the  contract  was 
made,  the  work  done  and  the  petition  filed.  The  act  of 
1887  applicable  to  this  case  is  as  follows : 

"  The  original  contractor  shall,  whenever  any  payment  of 
money  shall  become  due  from  the  owner,  or  whenever  he 
desires  to  draw  any  money  from  the  owner,  lessee,  or  his 
agent,  on  such  contract,  make  out  and  give  to  the  owner, 
lessee  or  his  agent,  ^  statement,  under  oath,  of  the  number, 
name  of  every  sub-contractor,  mechanics  or  workmen  in  his 
employ,  or  person  furnishing  materials,  giving  their  names 
and  the  rate  of  wages  or  terms  of  contract,  and  how  much, 
if  anything,  is  due  or  to  become  due  to  them  or  any  of  them 
for  work  done  or  materials  furnished."     *    *    * 

"  Until  the  statement  provided  for  in  this  section  is  made 
in  manner  and  form  as  herein  provided,  the  contractor  shall 
have  no  right\)f  action  or  lien  ao^ainst  the  owner  on  account 
of  such  contract." 

A  petition  for  a  mechanic's  lien  by  an  original  contractor 
can  not  be  sustained  unless  he  has  complied  with  the  provis- 
ions of  the  lien  law.  Curran  v.  Smith,  37  111.  App.  69 ;  Bar- 
ton V.  Steinmitz,  37  111.  App.  141 ;  Floyd  v.  Kathledge,  41 
111.  App.  370. 

It  is  immaterial  that  this  proceeding  is  between  the  con- 
tractor and  owner  only;  the  statute  declared  that  the 
contractor  should  have  no  right  of  action  or  lien  until  the 
statement  provided  for  should  be  filed.  A  mere  failure  to 
call  for  such  statement  can  not  be  considered  as  a  waiver  of 
an  obligation  resting  upon  the  contractor  and  an  imperative 
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rccjuircinont  for  a  right  of  action.     Burnside  v.  O'llara,  35 
111.  App.  150. 

The  decree  of  the  Sui)erior  Court  is  reversed  and  the 
cause  remanded. 

lieveraed  and  remandei. 


,  40    676 
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The  Chicago  Milk  Shippers  Association 

Y. 

Charles  C.  Ford  et  al. 


Tntsts—Session  Laics  ISOl,  206, 

In  an  action  brought  to  recover  for  certain  milk  sold  and  delivered  by 
a  cori)oration  composed  of  milk  producers,  the  only  defense  being  made 
under  the  act  ai)proved  June  11,  1891,  touching  tlie  punishment  of  jwr- 
sons  guilty  of  forming  trusts,  pools  and  combines,  tliis  court  holds  that 
for  the  purposes  of  this  case  the  stockholders  have  no  existence,  suit 
having  bt^en  brought  by  the  corporation;  that  the  proper  construction  of 
such  act  does  not  proliibit  the  conduct  of  corporations  or  copartnerships 
in  accordance  with  the  oi)inion  of  a  majority  of  the  directors  or  partners 
after  mutual  counsel,  and  enters  judgment  herein  in  behalf  of  the 
plaintiff  for  the  amount  claimed. 

[Opinion  filed  December  31,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KicHAKD  S.  TuTHiLL,  Judgc,  presiding. 

.Messrs.  Cutting  &  Castle,  for  appellant. 

Messrs.  E.  A.  Abokn  and  II.  T.  Helm,  for  appellees. 


Mr.  Justice  Gary.  The  appellant  sued  the  appellees  for 
milk  sold  and  delivered  and  not  paid  for,  during  October, 
1891,  to  the  amount  of  8-^33.80. 

Tlie  only  defense  was  under,  the  act  approved  June  11, 
1801,  entitled  "  An  Act  to  provide  for  the  punishment  of 
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persons,  co-partnerships  or  corporations  forming  pools, 
trusts  and  combines,  and  modes  of  procedure  and  rules  of 
evidence  in  such  cases."  Session  Laws  1891,  206;  Bradwell's 
Edition,  78.  The  sections  of  that  act  material  in  this  case 
are: 

"  Sec.  1.  If  any  corporation  organized  under  the  laws  of 
this  or  any  other  state  or  country,  for  transacting  or  con- 
ducting any  kind  of  business  in  this  State,  or  any  partner- 
ship or  individual  or  other  association  of  persons  whosoever 
shall  create,  enter  into,  become  a  member  of  or  a  party  to 
any  pool,  trust,  agreement,  combination,  confederation  or 
understanding  with  any  other  corporation,  partnership,  in- 
dividual or  any  other  person  or  any  other  association  of 
persons,  to  regulate  or  fix  the  price  of  any  article  of  mer- 
chandise or  commodity,  or  shall  enter  into,  become  a  member 
of  or  a  party  to  any  pool,  agreement,  contract,  combination 
or  confederation  to  fix  or  limit  the  amount  or  quantity  of 
any  article,  commodity  or  merchandise  to  be  manufactured, 
mined,  produced  or  sold  in  this  State,  such  corporation, 
partnership  or  individual  or  other  association  of  persons, 
shall  be  deemed  and  adjudged  guilty  of  conspiracy  to 
defraud,  and  be  subject  to  indictment  and  punishment  as 
provided  in  this  act. 

"  Sec.  2.  It  shall  not  be  lawful  for  any  corporation  to 
issue  or  to  own  trust  certificates,  or  for  any  corporation, 
agent,  ofiicer  or  employes,  or  the  directors  or  stockholders 
of  any  corporation,  to  enter  into  any  combination,  contract 
or  agreement  with  any  person  or  persons,  corporation  or 
corporations,  or  with  any  stockholder  or  director  thereof, 
the  purpose  and  effect  of  which  combination,  contract  or 
agreement  shall  be  to  place  the  management  or  control  of 
such  combination  'or  combinations,  or  the  manufactured 
product  thereof,  in  the  hands  of  any  trustee  or  trustees,  with 
the  intent  to  limit  or  fix  the  price,  or  lessen  the  production 
and  sale  of  any  article  of  commerce,  use  or  consumption,  or 
to  prevent,  restrict  or  diminish  the  manufacture  or  output 
of  any  such  articles. 

"  Sec.  6.    Any  purchaser  of  any  article  or  commodity 
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from  any  individual,  company  or  corporation  transact  in  ij 
business  contniry  to  any  provision  of  the  preceding  section 
of  this  act,  shall  not  be  liable  for  the  price  or  payment  of 
such  articles  or  commodity  and  may  plead  this  act  as  a 
defense  to  any  suit  for  such  price  or  payment."  The  case 
was  tried  upon  the  following  : 

Stipulation  as  to  Facts. 

"  That  the  plaintiff  is  a  corporation,  organized  and  doing 
business  in  the  manner  shown  by  the  constitution  and  by- 
laws hereto  attached,  and  that  said  constitution  shall  be 
evidence  in  this  cause  of  the  facts  herein  stated ;  that  it 
received  milJc  from  various  persons  operating  under  and  in 
connection  with  said  association,  all  of  whom  are  members 
of  and  stockholders  in  said  association,  and  accounts  to  them 
for  the  same,  and  guarantees  to  them  paj^ment  for  milk  so 
sold  by  said  plaintiff  to  the  customers  of  said  plaintiff ;  that 
said  association  fixes  and  detennines  the  price  at  which  such 
milk  shall  be  sold,  precisely  as  set  forth  in  said  constitution 
and  by-laws  ;  that  said  plaintiff  on  April  5,  1891,  fixed  the 
price  of  its  milk  for  the  ensuing  six  months  as  follows : 

During  the  months  of  May  and  June,  seventy -five  cents 
per  can. 

During  the  months  of  July,  August  and  September,  eighty 
cents  per  can ;  and 

During  the  month  of  October,  ninety  cents  per  can,  all  in 
the  year  1891. 

And  defendants  agreed  to  said  prices,  and  to  receive  and 
pay  for  milk  during  said  jK^riod  of  six  months  at  said  prices, 
at  the  date  of  the  guaranty  hemto  attached. 

That  all  the  milk  for  which  the  plaintiff  claims  the  right 
to  recover  in  this  suit  was  received  from  the  plaintiff  by  the 
persons  so  consigning  the  same,  in  the  manner  aforesaid, 
and  was  delivered  to  the  defendant  C.  C.  Ford,  during  the 
month  of  October,  1891,  under  and  pursuant  to  the  agree- 
ment and  arrangement  previously  referred  to,  and  a  written 
guaranty  accompanying  the  same,  which  is  herewith  offered 
in  evidence,  and  forms  a  part  of  the  admitted  facts  in  this 
case. 
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That  all  said  business  between  said  plaintiff  and  defend- 
ants was  done  and  transacted  underhand  pursuant  to  the 
aforesaid  regulations  of  said  association,  and  that  for  and  on 
account  of  the  milk  so  sold  and  delivered  under  said  arrange- 
ment during  said  month  of  October,  there  is  yet  a  balance 
unpaid  to  the  plaintiil  by  the  defendant  C.  C.  Ford,  of  four 
hundred  and  thirty-three  dollars  and  eighty  cents  ($433.80). 

It  is  further  stipulated  that  this  cause  shall  stand  for  trial 
as  if  the  written  guaranty  introduced  in  evidence  had  been 
properly  specially  declared  upon,  and  that  the  pleas  filed  by 
defendant  properly  related  thereto;  also  that  replication 
stands  to  said  pleas ;  also  that  the  number  of  the  stockhold- 
ers (members)  of  said  association,  is  approximately  fifteen 
hundred  (1,500),  and  was  at  the  date  aforesaid. 

Constitution  and  General  Laws 

OF   THE 

Incorporated  Joint-Stock  Assoo^tion  of  Milk   Shippers 
AND  Producers,  Tributary  to  the  City  of  Chicago. 

Article  I.     Xame  and  Object. 

Section  1.  This  company  shall  be  known  as  the  Chicago 
Milk  Shippers'  Association. 

Sec.  2.  The  objects  of  the  incorporation  of  this  associa- 
tion shall  be  to  secure  to  the  producer  of  milk  a  just  return 
for  the  sale  of  the  same ;  to  rid  the  field  of  city  distribution 
of  irresponsible  and  dishonest  dealers ;  to  establish  a  central 
bureau  of  information  for  the  shippers'  benefit,  and  to  secure 
to  the  dealer  of  milk  a  pure,  wholesome  and  honest  quality 
of  that  product. 

Article  II.     Jurisdiction  and  General  Office. 

Section  1.  This  association  shall  have  jurisdiction  over 
all  districts  shipping  dairy  products  to  the  City  of  Chicago, 
in  which  local  organizations  of  milk  shippers  have  been,  or 
mav  hereafter  be,  established  in  accordance  with  the  reo^ula- 
tions  hereinafter  provided. 

Sec.  2/  The  general  oflice  of  this  association  shall  be  per- 
manently located  in  the  City  of  Chicago  and  State  of  Illi- 
nois. 
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Article  III.     Capital. 

Section  1.  This  association  shall  be  incorporated  with  a 
capital  of  one  hundred  thousand  dollars,  which  shall  be 
divided  into  ten  thousand  shares  of  ten  dollars  each. 

Article  IV.     Board  of  Directors  and  Duties. 

Section  1.  A  board  of  directors,  to  consist  of  nineteen 
members,  shall  be  chosen  by  ballot  at  the  first  regular  meet- 
ing of  the  stockholders,  and  annually  thereafter. 

8ec.  2.  The  board  of  directors  shall  hold  its  second  regu- 
lar meeting  upon  the  last  Tuesday  of  March,  1892,  and 
annually  thereafter.  The  board  may  be  convened  by  the 
secretary  at  any  time,  whenever  a  request. shall  be  made  by 
five  members  of  the  same. 

Sec.  3.  It  shall  be  the  duty  of  the  board  of  directors  upon 
the  day  of  its  selection  to  proceed  to  elect  by  ballot,  for  the 
tenn  of  one  year,  a  president,  a  secretary  and  a  treasurer. 

Sec.  4.  The  board  of  directors  shall,  at  the  fii'st  regular 
meeting  of  each  year,  select  an  advisory  committee,  to  con- 
sist of  live  members  of  said  board.  This  committee,  with 
the  president  of  the  association,  to  constitute  the  board  of 
management. 

Article  V.     Duties  of  the  Officers  of  the  Association. 

Section  1.  The  president  of  this  association  shall  preside 
over  all  meetings  of  the  stockholders  and  board  of  directors; 
he  shall  convene  the  advisory  committee  , whenever  the 
affaire  of  the  association  require  its  attention;  he  shall  recom- 
mend for  the  approval  of  the  board  of  management  a  man- 
ager, and  an  assistant  manager,  whenever  in  his  opinion  the 
business  necessities  of  the  association  require  the  services  of 
such  assistants,  and  shall  perform  all  the  duties  ordinarily 
attached  to  the  position  of  president. 

Sec.  2.  The  secretary  shall  keep  a  full  and  complete 
Becord  of  all  the  business  transactions  of  the  association,  in 
all  its  relations  with  its  membership,  as  well  as  with  all  other 
parties  doing  business  with  it;  he  shall  be  present  at  all 
meetings  of  the  stockholders  and  board  of  direclors,  and 
shall  prepare  minutes  of  the  same;  he  shall  give  bonds  for 
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the  honest  and  faithful  performance  of  his  duties,  in  such 
amount  as  the  board  of  directors  may  deem  sufficient.  The 
board  of  directors  shall  determine  the  compensation  he  shall 
receive  for  his  services. 

Sec.  3.  The  treasurer  shall  keep  a  correct  account  of  all 
receipts  and  expenditures  of  the  association,  based  upon  his 
own  record  of  the  same,  and  confirmed  by  the  books  of  the 
secretary;  he  shall  secure  vouchers  for  payments  of  money 
made;  his  books  of  account,  money  on  hand  and  vouchers, 
shall  be  open  to  the  inspection  of  the  board  of  manage- 
ment at  all  times,  and  shall  be  promptly  delivered  to  his 
successor  in  office;  he  shall  give  bonds  for  the  honest  and 
faithful  performance  of  his  duties,  in  such  amount  as  the 
board  of  directors  may  deem  sufficient,  and,  at  -  the  end  of 
his  official  term,  make  a  full  and  complete  report  of  the 
financial  condition  of  the  association.  The  board  of  directors 
shall  determine  the  compensation  that  he  shall  receive  for 
his  services. 

Article  VI.     General  Laws.     Capital  Stock. 

Section  1.  The  certificates  of  capital  stock  of  the  associa- 
tion shall  be  held  by  the  secretary  until  paid  for.  All 
assessments,  as  paid,  shall  be  indorsed  thereupon,  and  when- 
ever desired,  the  secretary  shall  furnish  a  duplicate  recei})t 
to  the  party  in  whose  name  the  stock  is  recorded. 

Sec.  2.  No  transfers,  sales  or  assignments  of  the  capital 
stock  of  the  association  shall  be  made  to  any  person  who  is 
not,  or  does  not  expect  soon  to  become,  a  producer  and  ship- 
per of  milk. 

Sec.  3.  In  order  to  secure  the  full  protection  and  benefits 
of  the  association,  all  members  must  own  as  many  shares  of 
its  capital  stock  as  they  ship  cans  of  milk  per  day;  but  it  is 
expressly  stipulated,  that  in  no  case  shall  any  stockholder 
own  more  than  fifty  shares  of  the  same. 

Sec.  4.  The  board  of  management  shall  determine  the 
number  and  limits  of  the  periods  for  the  delivery  of  milk; 
it  shall,  between  the  first  and  fifteenth  of  the  month,  pre- 
vious to  the  beginning  of  said  periods,  establish  the  price  to 
be  paid  for  milk,  and  shall  give  due  and  sufficient  notice  of 
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the  same  to  the  members  of  the  association,  and  the  citv 
dealers. 

Sec.  5.  City  dealers  will  be  required  to  pay  the  price 
ordered  by  the  board  of  management;  and,  in  order  to 
secure  compliance  with  this  and  other  requirements  of  the 
association,  all  parties  purchasing  milk  of  the  same  will  l>e 
required  to  give  bonds,  or  furnish  other  security  to  the  sat- 
isfaction of  said  board. 

Sec.  6.  Of  the  market  price,  as  determined  bj''  the  board 
of  management,  the  treasurer  shall  retain  five  cents  upon 
each  can  of  milk  sold  for  each  day.  The  fund,  so  created, 
shall  be  used  to  make  up  the  loss  in  price  which  an\'  mem- 
ber may  sustain  who  is  required,  at  any  time,  to  sell  his 
milk  out  of  the  city  market  for  more  than  five  days  during 
any  one  month,  and  at  a  less  price  than  that  ordered  by  the 
board.  The  expense  of  managing  the  association  shall  also 
be  paid  out  of  the  above  fund,  and  any  balance  remaining 
on  hand  at  the  end  of  the  vear  shall  be  returned  to  the 
stockholders  in  proportion  to  the  number  of  cans  shipped. 

Sec.  T.  This  association  shall  have  supervision  and 
authority  over  all  milk  consigned  by  any  of  its  members  to 
any  stand  or  other  place  of  reception  within  the  corporate 
limits  of  the  city  of  Chicago. 

Sec.  8.  The  stockholders  at  any  stand  or  station  hold- 
ing not  less  than  fifty  shares  of  the  capital  stock  of  the 
association,  may  organize  a  local  organization,  to  take 
charge  of  all  local  interests  and  to  keep  up  close  business 
relations  with  the  central  association.  Stands  holding  less 
than  fifty  shares  may,  for  purposes  of  organization,  attach 
themselves  to  others  nearest  of  access,  so  that  their  com- 
bmed  shares  represent  the  necessary  number.  Local  associa- 
tions shall  have  full  power  to  adopt  by-laws  for  their 
government,  provided  they  do  not  conflict  with  any  of  the 
provisions  of  the  constitution  and  general  laws  of  this 
association. 

Sec.  9.  Of  any  proposed  amendment  to  the  constitu- 
tion and  general  la^vs  of  this  association,  fifteen  (lays 
notice  shall  be  furnished  the  members  of  the  board  of 
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directors,  and  a  two-thirds  vote  of  the  members  present 
shall  be  necessary  to  secure  the  adoption  of  the  same." 

It  must  be  kept  in  mind  that  the  corporation  is  the  ap|)el- 
lant:  plaintiff  below.  It  is  the  legal  entity  which  the  law 
regards.  For  the  purposes  of  this  case  the  stockholders 
have  no  existence.  If  the  corporation  is  an  abuse  in  itself, 
the  State  maj'  call  upon  it  to  defend  itself  in  a  direct  pro- 
ceeding. It,  as  a  corporation,  having  a  legal  existence  sep- 
arate from  all  other,  has  combined  with  nobody,  and  there- 
fore has  not  violated  the  act  of  1891. 

The  proper  construction  of  the  act  does  not  prohibit  the 
conduct  of  corporations  or  copartnerships,  in  accordance 
with  the  opinion  of  a  majority  of  the  directors  or  partners, 
after  mutual  counsel. 

The  appellant  was  entitled  to  recover,  and  the  case  hav- 
ing been  tried  by  the  court  without  a  jury,  the  judgment 
below  will  be  reversed  and  judgment  entered  here  for  the 
appellant  for  $433.80,  with  costs  of  this  court  and  of  the 
Circuit  Court. 

lieversedy  and  jwlyment. 


Egbert  Clark  et  al. 

V. 

Thomas  Bird. 

Building  Contracts — Extras— Agency, 

An  agent  whose  office  it  is  to  see,  on  behalf  of  a  building  contractor, 
that  contracts  with  the  owner  and  sub-contractors  are  executed,  has  no 
authority  to  add  to  obligations  such  contractor  has  taken  upon  himself. 

[Opinion  filed  December  31,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
lion.  KioHARD  W.  Clifford,  Judge,  presiding. 
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Messrs.  W.  M.  Johnston  and  C.  A.  Allen,  for  appellants. 

Messrs.  James  B.  Galloway  and  Adolpu  Traub,  for  aj)- 
pellee. 

m 

Mr.  Justice  Gary.  The  appellants  were  original  con- 
tractors for  the  erection  of  a  building  in  Duluth,  and  the 
appellee  contracted  with  them  to  do  the  plastering  for  $3,4U(); 
$3,150  of  that  price  has  been  paid.  Why  the  other  §250 
was  never  paid  does  not  appear,  unless  it  is  to  be  inferred 
from  the  fact  that  some  of  the  work  was  not  done  accord- 
ing to  the  s])ecifications. 

It  does  a])pear  that  the  bill  inclosed  by  the  appellee's 
attorney  to  the  appellants,  before  bringing  suit,  was  only 
for  extras  amounting  to  $524. 

The  appellants  replied  that  the  balance  due  the  appellee 
was  $112.77,  which  they  were  ready  to  pay.  The  specifica- 
tions, which  by  the  written  contract  bet^veen  the  parties  were 
declared  to  be  a  part  of  it,  contained  :  "  No  extra  bills  shall 
be  allowed  unless  the  extra  work  intended  to  be  covered  bv 
them  was  ordered  in  writing  by  the  architect  and  specified 
by  him  as  extra  or  additional  w^ork." 

It  is  perfectly  immaterial  whether  that  clause  thereby 
became  part  of  the  contract  or  not.  We  leave  that  ques- 
tion as  we  did  in  Albrecht  v.  Kraisinger,  44  111.  App.  313. 

If  it  was  part  of  the  contract  it  was  never  acted  upon;  if 
it  was  not,  nobody  having,  so  far  as  this  record  shows, 
any  authority  to  charge  the  appellants,  ever  ordered  or 
requested  any  extra  work. 

There  is  testimony  that  a  partner  of  the  architect  told  the 
foreman  of  the  appellee  to  do  whatever  the  superintendent 
of  construction  emplo^^ed  bj^  the  appellant  should  order,  and 
that  the  superintendent  ordered  the  extras.  This  is  not 
enough  to  charge  the  appellants.  They  made  their  own 
contract  with  the  appellee.  An  agent  of  theirs,  whose  oiBce 
w^as  to  see  that  their  contracts  with  the  ow^ners  and  sub- 
contractors were  executed,  had  by  that  office  no  authority 
to  add  to  the  obligations  they  had  taken  upon  themselves. 
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Carson  v.  Mitchell,. 41  111.  App.  243;  Adlard  v.  Muldoon,  45 
111.  193. 

There  is  no  justification  in  this  record  for  a  verdict  and 
judgment  of  $025. 

If  the  appellee  wishes  a  judgment  here  for  the  $112.77 
admitted  by  the  appellants  to  be  due,  and  will  enter  a  remit- 
titur of  the  excess  within  thirty  days  after  this  opinion  is 
filed,  we  will  affirm  for  that  sum;  otherwise  the  judgment 
will  be  reversed.  In  either  event  at  the  cost  of  the  ap- 
pellee. 

Judgment  reversed. 


Job  L.  Spencer  et  al. 

V, 

Benjamin  B.  Wiley  et  al. 

Limitations — Suit  for  Partition— Chap,  106,  R,  S. 

1.  If,  in  a  partition  suit  under  Chap.  106,  R.  S.,  the  court  finds  the  sum 
due  upon  a  mortgage  theretofore  given  by  one  of  the  part  owners  upon 
his  undivided  interest  in  the  whole  tract,  and  adjudges  that  it  shall  be 
charged  wholly  upon  the  part  set  off  to  the  mortgagor  or  his  successor 
in  interest,  the  running  of  the  statute  of  limitations  against  the  incum- 
brance is  not  interrupted,  and  no  new  cause  of  action  is  created  upon 
which  the  statute  begins  to  run  from  the  date  of  the  partition,  decree  or 
judgment. 

2.  That  portion  of  the  decree  in  the  case  presented  finding  the  amount, 
was  sur]>lusage,  the  premises  having  been  partitione<l,  the  only  effect 
of  this  decree  being  to  apply  the  incumbrance  to  a  lot  named. 

[Opinion  filed  December  31,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Francis  M.  Wright,  Judge,  presiding. 

Mr.  F.  P.  Bead,  for  appellants. 
Mr.  Joseph  Wright,  for  appellees. 
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Mr.  Justice  Gary.  The  question  ari^ng  in  this  case  may 
be  very  shortly  stated  as  follows :  If,  in  a  partition  suit  un- 
der Chap.  106,  R.  S.,  the  court  finds  the  sum  due  upon  a 
mortgage  theretofore  given  hy  one  of  the  part  ownei*s,  upon 
his  undivided  interest  in  the  whole  tract,  and  adjudges  that 
it  shall  be  charged  wholly  upon  the  part  set  off  to  the  mort- 
gagor or  his  successor  in  interest,  is  the  running  of  the 
statute  of  limitations  against  the  incumbrance  interrupted, 
and  a  new  cause  of  action  created  upon  which  that  sta,tute 
begins  to  run  from  the  date  of  the  partition  decree  or  judg- 
ment ? 

The  court  below  answered,  as  we  think  correctly,  this 
question  in  the  negative. 

The  facts,  in  brief,  are  that  in  1873  Wilev  executed  a  trust 
deed  in  the  nature  of  a  mortgage,  conveying  the  undivided 
fourth  part  of  twenty  acres  to  secure  the  payment  of  a 
promissory  note  falling  due  June  27,  1875.  Ilis  interest  in 
the  property  became  vested  in  Sarah  Wile3^  July  7,  1884, 
by  a  decree  in  a  partition  suit.  Lot  16,  on  a  plat  made  in  the 
suit,  was  set  off  to  her. 

The  court  found  that  $17,097.08  was  due  upon  the  incum- 
brance and  then  follows :  "  The  court  further  orders,  ad- 
judges and  decrees,  that  the  respective  interests  and  rights 
of  the  respective  parties  named  herein  be  set  off  to  the  said 
parties  as  herein  decreed,  subject  to  the  respective  liens  on 
the  respective  interests  as  found  and  decreed  by  the  court, 
and  that  all  liens  and  incumbrances  herein  named  follow 
and  revert  to  and  become  a  lien  on  the  respective  interests 
in  the  premises  as  they  shall  be  set  off  to  the  respective 
owners  herein." 

That  portion  of  the  decree  finding  the  amount,  was  simply 
surplusage.  If  it  had  become  necessary  to  sell  the  whole 
tract,  because  not  susceptible  of  partition,  then  in  the  division 
of  the  proceeds,  the  finding  of  the  amount  would  have  been 
necessary.  Thompson  v.  Frew,  107  111.  478.  But.  suppose 
the  part  of  the  proceeds  to  which  that  incumbi-ance  attached, 
had  been  insufficient  to  pay  it,  it  can  hardly  be  contended 
that  the  court,  in  that  suit,  could  have  made  a  personal  de- 
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cree  in  favor  of  the  incumbrancer  against  Benjamin  B.  Wiley, 
for  the  deficiency. 

As  the  premises  in  fact  were  partitioned,  the  amount  was 
not  in  question.  The  only  effect  of  the  decree  was  to  fold 
up  the  incumbrance  and  lay  it  all  u})on  Lot  16. 

The  bill  in  this  case  to  foreclose  the  trust  deed  was  filed 

April  30,  1890.     The  note  had  been  due  nearly  fifteen  years ; 

the  limitation  is  ten  years,  and  the  answer  set  that  up  as  a 

bar,  and  the  decree  is  affirmed. 

Decree  affirmed, 

Mr.  Justice  Waterman,  dissenting.  The  only  question 
in  this  case  is,  whether  the  decree  rendered  bv  the  court  in 
the  partition  proceedings,  establishing  the  existence  of  a  lien 
upon  the  interest  of  one  of  the  parties  to  said  suit,  and  the 
further  finding  by  the  court  of  the  amount  of  such  lien  and 
its  transfer  to  the  portion  of  the  divided  premises  set  off  to 
the  party  upon  whose  interest  such  lien  was  found  to  exist, 
the  further  finding  and  decree  from  Avhat  source  the  said 
lien  arose,  the  amount  then  due  thereon,  and  to  whom  the 
same  belonged,  is  a  final  decree  as  to  the  indebtedness 
concerning  which  such  finding  was. 

The  language  of  the  finding  is,  "  And  the  court  further 
orders,  adjudges  and  decrees  that  the  entire  of  said  undivided 
quarter  interest  in  said  southeast  quarter  of  *  *  *  be- 
longing to  said  Sarah  Wiley,  and  the  same  quarter  interest 
w^hich  was  conveyed  *  *  *  is  subject  to  the  following 
liens  and  incumbrances :  First,  a  trust  deed  executed  by 
Benjamin  B.  Wiley  to  Daniel  L.  Shorey,  dated  April  19, 
1873,  to  secure  the  sum  of  $11,090,  represented  by  the  note 
of  said  Wiley,  payable  to  Gideon  L.  Spencer,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  after 
maturity,  w^hich  note  and  trust  deed  is  now  the  property  ^ 
of  said  Spencer  and  on  which  there  is  due  the  sum  of 
seventeen  thousand  ninety-seven  dollars  and  eight  cents 
($17,097.08)." 

In  partition  proceedings  had  under  the  statute,  it  is  the 
duty  of  the  court,  as  declared  by  Sec.  13  of  the  Partition 
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Act,  to  "ascertain  and  declare  the  rights,  titles  and  interest 
of  all  parties  to  such  suit,  the  petitioners  as  well  as  the  de- 
fendants." 

In  all  proceedings  on  the  partition  of  real  estate,  the 
court  may,  it  is  now  provided,  investigate  and  determine  all 
questions  of  conflicting  or  controverted  titles,  and  remove 
clouds  upon  the  title  to  any  of  the  premises  sought  to  be 
partitioned  *  *  *  and  mav  by  its  decree  apportion  in- 
cumbrances  among  the  parties  "to  whom  incumbered  prem- 
ises  are  allotted.  Sees.  15  and  49,  Ilurd's  Revised  Statutes, 
Ed.  of  1891. 

In  pursuance  of  this  power  the  court,  in  said  partition 
proceedings,  found  and  decreed  that  a  certain  interest  in  the 
premises  sought  to  be  partitioned  was  subject  to  a  certain 
incumbrance,  viz.:  A  certain  trust  deed  execute<l  bv  a  cer- 
tain  grantor  to  a  certain  grantee  to  secure  a  certain  sum 
represented  by  a  note  of  a  certain  person,  payable  to  a  cer- 
tain payee,  bearing  interest  at  a  certain  rate,  which  note  and 
trust  deed  the  court  further  adjudged  and  decreed  was  then 
the  property  of  the  said  payee  and  on  which  the  court  ad- 
judged and  decreed  there  was  due  the  sura  of  §17,097.08. 
Sarah  Wiley,  Benjamin  B.  Wiley,  Gideon  Spencer,  John  G. 
Shortall  and  Daniel  L.  Shorey  were  parties  to  said  partition 
proceedings,  and  were  concluded  by  the  decree  therein  ren- 
dered. Sarah  Wiley  derived  title  to  said  premises  from 
Benjamin  Wiley. 

To  my  mind,  manifestly,  after  the  rendition  of  such  decree, 
neither  Benjamin  B.  nor  Sarah  Wiley  could,  in  a  collateral 
proceeding,  be  heard  as  against  any  of  the  parties  to  said 
decree,  to  say  that  Benjamin  Wiley  never  executed  the 
trust  deed  to  Daniel  L.  Shorey,  described  in  said  decree,  or 
the  note  in  said  decree  mentioned,  or  that  the  said  trust 
deed  was  not  to  secure  the  sum  and  note  specified  in  said 
decree,  or  that  there  was  not  then  due  thereon  the  sum  de- 
clared and  adjudged  by  said  decree  to  be  due. 

Manifestly,  had  Sarah  and  Benjamin  Wiley  thereafter,  in 
this  collateral  proceeding  by  Gideon  L.  Spencer,  brought  to 
foreclose  the  lien  created  by  said  trust  deed  and  establishetl 
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by  said  decree,  set  up  that  the  said  trust  deed  was  a  forgery 
or  that  there  never  had  been  such  a  note,  or  that  at  the 
time  of  the  rendition  of  said  decree  only  the  sum  of  $500 
was  due  thereon,  they  would  have  been  estopped  by  the 
language  of  the  decree. 

As  to  the  matters  over  which  the  court  in  the  partition 
suit  had  jurisdiction,  its  decree  as  between  the  parties  to 
that  proceeding  was  final;  was  an  establishment  of  certain 
matters;  put  them,  as  between  such  parties,  beyond  dispute. 
Thompson  v.  Frew,  107  111.  478;  Priest  v.  Wheelock,  58  111. 
lU. 

It  is  urged  that  the  statute  did  not  authorize  the  court  to 
do  more  in  the  partition  proceedings  than  to  ascertain  titles, 
partition  the  premises,  and  apportion  the  incumbrances; 
that  no  warrant  is  to  be  found  in  the  statute  for  chani^infi: 
the  status  of  a  mortgage. 

If  this  were  so,  yet  would  the  decree  actually  rendered 
be  final  and  binding  in  a  collateral  proceeding,  upon  the 
parties  thereto.  The  validity  of  decrees  when  caUed  in 
question  in  collateral  proceedings,  is  determined,  not  by  the 
regularity  of  the  proceeding  in  which  they  have  been  en- 
tered, or  their  freedom  from  error,  but  by  the  jurisdiction, 
if  any,  which  the  court  had  to  render  them;  that  is,  its 
jurisdiction  over  the  subject-matter  c^,  and  the  parties  to, 
the  decree.  Bigelow  on  Estoppel,  Fifth  Ed.,  page  103; 
Mueller  v.  Ilenning,  102  111.  646;  Kichards  v.  Barlow,  140 
Mass.  218;  Duchess  of  Kingston's  Case,  Smith's  Leading 
Cases,  9th  Am.  Ed.  2085. 

The  only  question  now  presented  would  seem  to  be,  was 
the  decree  in  the  ^partition  suit  as  between  the  parties  to 
that  litigation,  and  their  privies,  a  final  decree  as  to  the 
existence  of  the  said  incumbrance,  the  debt  it  was  made  to 
secure,  and  the  amount  thereof. 

The  decree  fulfills  all  the  necessary  conditions  of  a  final 
decree;  that  is,  it  was  the  final  judgment  and  order  of  the 
court,  pronounced  on  hearing  and  understanding  all  the 
points  in  issue  in  the  matter  concerning  which  the  decree 
was,  and  as  to  which  it  established,  according  to  equity  and 
good  conscience,  the  rights  of  the  parties  to  said  suit. 
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A  decree  is  final  if  it  decides  the  rights  of  the  parties  on 
the  merits,  although  it  make  a  reference  to  ascertain  the 
amount  due  from  one  party  to  the  other  on  the  basis  of  the 
adjudication,  reserving  nothing  except  to  determine  that  the 
report  is  strictly  in  accordance  with  the  decree.  2  Daniell's 
Ch.  Prac,  994,  Note  8,  Fifth  Am.  Ed.;  Mills  v.  Iloag,  7 
Paige,  IS;  Jones  v.  Wilson,  54:  Ala.  50-53;  Quackenbush  v. 
Leonard,  10  Paige,  131-130;  Black  on  Judgments,  Sees.  41- 
43;  Kelly  v.  Stanberry,  13  Ohio  St.  408-421;  Forgay  v. 
('onrad,  6  Ilowr.  (U. '  S.)  201-203;  Winthrop  Iron  Co.  v. 
Meeker,  109  U.  S.  180;  Larne  v.  Larne,  2  Litt.  201. 

In  Talbot  v.  Tood,  7  J.  J.  Marshall's  Repts.,  456,  459,  a 
decree  for  a  specific  sum. of  money  and  the  pirtition  of  land, 
appointing  commissioners  to  make  partition  and  reix)rt,  was 
held  to  be  a  final  decree. 

Although  this  suit  is  based  u[)on  the  decree  rendered 
in  the  partition  proceeding,  yet  no  matter  of  fact  can,  be- 
tween the  parties  to  and  as  to  which  there  was  in  that  case 
a  final  judgment,  be  in  this  suit  again  called  into  question. 

Even  upon  a  second  apjx^al,  matters  adjudged  upon  the 
fifst  trial,  and  standing  unreverse<l,  can  not  be  again 
inquired  into.  N.  Y.  Life  Ins.  Co.  v.  Clemmitt,  77  Ya.  306 
-374;  Supervisors  v.  Kennicott,  94  U.  S.  498. 

The  finding  and  (Jpcree  as  to  the  existence  of  the  lien 
upon  these  premises  for  the  amount  of  $17,097.08  made  in 
the  partition  proceeding,  being  concerning  a  subject  over 
which  the  court  had  full  jurisdiction,  and  between  the 
parties  to  this  litigation,  such  decree  merged  the  note  therein 
mentioned  in  the  decree  then  made;  such  was  the  conclusion 
of  the  master  in  the  present  case,  and  in  accordance  with 
his  report  a  decree  for  the  foreclosure  of  such  lien  should  be 
made. 
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Hertz  V.  !^uf  man. 


Henry  L.  Hertz,  Coroner, 

V. 

Charles  Kaufman. 


46  591' 
66  4h)l 
46  591 
86    2.56 


Replevin — Action  on  Bond, 

1.  This  court  affirms  a  nominal  judgment  for  the  plaintiff  in  an 
action  upon  a  replevin  bond,  the  replevin  suit  having  been  dismissed  for 
want  of  prosecution,  and  the  goods  not  having  been  returned,  the  de- 
fense interposed  that  the  goods  were  obtained  upon  false  representations, 
with  no  intention  to  pay  for  them,  being  successful. 

2.  Evidence  as  to  representations  by  the  purchasers  to  other  persons 
as  well  as  the  seller  of  the  goods  in  question  should  be  admitted  in  such 
cases. 

[Opinion  filed  December  31,  1802.] 

Appkal  from  the  Superior  Court  of  Cook  County;  the 
lion.  Elliott  Anthony,  Judge,  presiding. 

Mr.  M.  Salomon,  for  appellant.  ^ 

Messrs.  Moses,  Pam  &  Kennedy,  for  appellee. 

Mr.  Justice  Gary.  This  action  was  by  the  appellant, 
upon  a  replevin  bond  executed  to  him  by  the  appellee,  as 
surety  for  the  plaintiff  in  a  replevin  suit  by  one  Louis 
Schwartz  as  plaintiff,  and  against  Canute  Matson  and  others 
as  defendants. 

Matson,  as  sheriff,  had  levied  an  execution  upon  goods 
bought  by  the  firm  of  A.  Diamond  &  Son  from  Schwartz, 
and  Schwartz  replevied  them.  The  appellant  was  coroner 
and  executed  the  replevin  writ. 

The  replevin  suit' was  dismissed  for  want  of  prosecution, 
and  in  this  suit  for  the  value  of  the  goods  replevied,  which 
had  not  been  returned  upon  the  retorno  hahendo^  the  defense 
was  that  they  had  been  obtained  by  Diamond  &  Son  from 
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Schwartz,  upon  false  representations,  and  with  the  intention 
to  not  pay  for  them.  This  defense  was  successful,  and  the 
appellant  recovered  a  nominal  judgment  for  the  penalty  of 
the  bond,  to  be  discharged  upon  the  payment  of  one  cent 
damages.  This  accords  with  Chinn  v.  McCoy,  19  111.  604, 
and  many  other  cases. 

The  ffoods  in  controvei'sv  were  bought  on  credit  in  the 
fall  of  1889,  and  shipped  in  the  following  January. 

The  Diamonds  were  closed  up  by  the  sheriff  March  28, 
1890,  upon  executions  issued  on  judgments  by  confession  to 
the  amount  of  $4,500  principal,  upon  judgment  notes  to  two 
uncles  and  an  aunt  of  one  of  the  Diamonds.  The  record 
seems  to  indicate  that  the  business  has  been  resumed  in  the 
name  of  the  wife  of  one  of  them.  Upon  such  facts,  a  jury 
may  be  expected  to  find  fraud  if  there  be  any  evidence  tend- 
ing to  show  it.  The  trial  was  a  fair  one,  no  error  of  law  in 
the  instructions,  and  the  evidence  properly  took  a  wide 
range  as  to  the  representations  by  the  Diamonds,  not  only 
to  Schwartz,  but  to  other  persons  of  whom  they  bought 
goods.  Castle  v.  Bullard,'  23  How.  (U.  S.)  172;  McCasker 
V.  Enright,  24  At.  Kep.  249. 

iFo  go  through  the  evidence  and  instructions  would  occupy 
too  much  space. 

The  judgment  is  aflBrmed. 

Jiidgment  affirrned. 


Ira  J.  Mason 

V. 

James  R.  Paul. 


Lxbel — Instructions. 

1 .  In  an  action  for  libel,  alleged  to  be  contained  in  a  circular  made  up  in 
part  of  a  portion  of  the  opinion  of  tliis  court  rendered  in  a  previous  suit, 
brought  by  the  plaintiff  herein,  this  court  holds,  in  view  of  the  giving  of 
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erroneous  instructions  in  behalf  of  the  plaintiff,  that  the  judgment  in 
his  favor  can  not  stand. 

2.    An  instruction  should  not  be  given  in  such  case  referring  to  the 
damages  before  any  are  proven. 

[Opinion  filed  December  31,  1S92.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Beentano,  Judge,  presiding. 

In  1879  James  R.  Paul  brou<2:ht  suit  ao:ainst  the  ^tna 
Life  Insurance  Company  to  recover  from  it  certain  pre- 
miums paid  upon  a  life  insurance  policy  to  him  by  it  there- 
tofore issued,  which  policy  the  company  had  assumed  to 
cancel  because  of  certain  alleged  false  representations  made 
by  him  in  procuring  the  insurance.  lie  obtained  a  judg- 
ment, which  was,  on  appeal,  reversed  by  this  court.  The 
opinion  rendered  by  this  court  in  reversing  said  judgment 
is  reported  in  10  111.  App.  at  page  431. 

Upon  the  trial  of  the  present  case,  it  was  admitted  that 
upon  a  retrial  of  the  former  case  of  Paul  v.  The  ^tna  Life 
Ins.  Co.,  a  judgment  for  $575  was  obtained  by  the  plaintiff, 
which  was,  on  appeal,  affirmed  by  this  court. 

After  the  affirmance  of  the  judgment  rendered  upon  the 
second  trial  of  that  cause,  Ira  J .  Mason,  then  the  manager, 
in  Chicago,  of  the  ^tna  Life  Ins.  Co.,  published  a  circular 
containing  an  abbreviated  statement  of  that  case,  as  re- 
ported in  10  111.  App.,  at  page  431;  and  also  in  said  circular 
set  forth  the  substance  of  representations  made  by  Paul  in 
procuring  his  insurance  in  the  JEtna  Company,  his  applica- 
tion to  the  company  to  sell  his  insurance,  and  his  letter 
describing  his  ailments,  accompanying  such  application  to 
sell;  the  circular  concluding  with  the  statement,  "  Judge 
Anthony  says,  page  445,  that  these  representations  were 
false,  and  known  to  be  so  by  the  plaintiff." 

Paul  was,  when  such  circular  was  published,  a  life  insur- 
ance solicitor  in  Chicago.  He  brought  suit  against  the 
^Etna  Company  and  Mason  for  libel  alleged  to  be  contained 
in  the  said  circular,  and  obtained  a  judgment  which  was 
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reversed  by  this  court;  the  opinion  upon  such  reversal  is 
reported  in  23  111.  App.  611. 

Upon  a  retrial  another  judgment  was  obtained  by  Paul 
which  was  reversed  by  this  court;  the  opinion  then  given 
being  reported  in  37  111.  App.  439. 

At  the  conclusion  of  the  evidence  upon  the  third  trial; 
the  plaintiff  dismissed  his  case  against  the  -^tna  Life  Ins. 
Co.,  and  obtained  a  judgment  for  §1,500  against  Mason, 
who  prosecutes  this  appeal. 

Messrs.  Edwin  Burkitt  Smith  and  Solon  D.  Wilson,  for 
appellant. 

Mr.  E.  A.  SuEEBUEN  and  Mrs.  Flora  V.  W.  Tibbets,  for 
appellee. 

M».  Justice  Waterman.  At  the  instance  of  tho  plaintiff 
the  court,  upon  the  last  trial,  gave  to  the  jury  the  following 
instruction : 

"If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant published  the  circular  alleged  in  the  declaration,  and  that, 
at  the  time  of  the  publication,  the  matter  contained  therein 
or  any  part  thereof  Avas  not,  in  point  of  fact,  true,  then 
the  jury  must  find  the  defendant  guilty  and  assess  the  dam- 
ages not  exceeding  the  amount  alleged  in  the  declaration, 
which  is  $25,000." 

The  statement  in  the  circular, "  Jud^fe  Anthony  savs," 
it  was  undisputed,  was  untrue;  by  mistake  the  name  of 
Judge  Anthony  instead  of  Judge  Bailey  being  used.  This 
error  Avas  not  claimed  upon  the  trial  to  have  been  material, 
or  of  any  consequence.  Yet  as  such  error  made  the  publi- 
cation literally  untrue,  the  jury,  by  the  above  instruction, 
were  told  to  find  the  defendant  guilty  and  assess  the  dam- 
ages, .  not  exceeding  $25,000.  Xo  special  damages  were 
alleged  or  proven. 

By  this  instruction  the  court  assumed,  under  the  undis- 
puted facts,  to  charge  that  the  publication  was  libelous, 
actionable,  and  that  the  jury  should  assess  the  damages, 
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not  exceeding  $25,000.  At  the  stage  of  the  case  in  which 
the  case  then  was,  no  special  damages  being  alleged,  there 
were  no  damages  which  could  properly  be  called  the  dam- 
ages. The  is  a  definite  article.  Legal  damages  may  be 
implied  and  punitive  may  be  imposed,  but  the  amount  of 
each  is  indefinite;  and  where  none  have  been  proven,  until 
some  have  been  found,  there  are  no  defined  damages. 

The  instruction  may  have  been  taken  by  the  jury  as  an 
assumption  that  there  was  in  the  case  evidence  showing  that 
the  plaintiff  had  suffered  damages  other  than  those  implied 
from  a  libelous  publication. 

'  The  court  also,  at  the  instance  of  the  plaintiff,  gave  the 
following  instruction : 

"The  jury  are  further  instructed  that  if  they  believe 
from  the  evidence  that  in  the  progress  of  a  suit  between 
the  plaintiff  and  the  ^tna  Life  Insurance  Company,  the 
Appellate  Court  of  Illinois  said  of  the  plaintiff  in  substance 
that  "  as  the  evidence  now  stands,  the  plaintiff  has  made 
representations  which  he  knew  to  be  false,"  and  that  after- 
ward the  final  result  of  the  suit  w^as  a  vindication  of  the 
plaintiff  from  said  charge,  and  that  defendant  knowing  such 
final  result,  afterward  published  the  words  so  spoken  by  the 
Appellate  Court  alone,  and  failed  to  publish  the  final  result 
of  said  suit,  then  such  publication  on  the  part  of  defendant 
was  in  law  a  libel." 

From  the  statement  of  facts  and  the  opinion  in  the  case 
of  Paul  V.  The  ^tna  Life  Ins.  Co.,  to  be  found  in  10 ,111. 
App.  431,  which  was  introduced  in  evidence  in  the  trial  of 
the  present  case,  it  -appears  that  upon  the  first  trial  of  that 
cause,  the  company  defended  upon  the  ground  that  the  in- 
surance canceled  was  procured  by  Paul  upon  false  repre- 
sentations by  him  made. 

This  court  in  its  opinion  said,  in  substance,  that  it  was 
abundantly  shown  that  the  representations  made  by  Paul  in 
procuring  the  insurance  were  false;  and  also — 

"  It  thus  appears  that  the  policy  was  avoided  in  conse- 
quence of  the  plaintiff's  own  fraud." 

It  is  now  insisted  that  Paul,  having  upon    a    re-trial, 
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obtained  a  judgment  in  that  case,  it  was  by  such  judgment 
established  that  Paul  had  not  made  false  representations  in 
procuring  the  policy  of  insurance. 

We  can  not  assent  to  this.  There  is  nothing  in  the  record 
now  presented  to  us,  which  shows  upon  w^hat  issues  the 
case  of  Paul  v.  The  ^tna  Ins.  Co.  was  finally  tried.  Our 
statute  permits  amendments  of  plccidings  to  be  made  at  an}^ 
time  before  or  after  verdict,  and  we  can  not  assume  that  the 
case  was  ultimately  disposed  of  upon  the  issues  which  were 
discussed  in  the  lb  111.  App. 

There  was  no  evidence  from  which  the  jury  could  find 
that  the  "  final  result  was  a  vindication  of  the  plaintiff  from 
said  charge." 

The  question  of  whether  the  defendant  is  not,  because  of 
the  fifth  special  finding,  entitled  to  judgment  in  his  favor 
upon  the  fourth  and  fifth  pleas,  not  having  been  discussed, 
we  express  no  opinion  thereon. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 

Hevet'sed  and  remanded. 


46    996 
SO    286 

50  466  T  r7 

61  872  John  Zielinski  et  al. 

51  384 

51    4^  y^ 

46    596  -^  *      -. 

M  2081  Frederick  Remus. 

^    318, 

Practice, 

1.  A  technical  answer  may  be  considered  a  sufficient  reply  to  a 
technical  objection. 

2.  A  clerk  can  only  certify  copies  of  the  files  of  his  office;  he  can  not 
state  extrinsic  facts. 

3.  In  the  case  presented,  this  court  holds  that  the  biU  of  exceptions  is 
not  a  part  of  the  record  herein. 

[Opinion  filed  January  7,  1S93.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  George  H.  Kettelle,  Judge,  presiding. 
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Mr.  Sylvester  G.  Abbott,  for  appellants. 
No  appearance  for  appellee. 

Mr.  Justice  Waterman.  This  was  an  action  of  assumpsit 
brought  to  recover  an  amount  claimed  to  be  due  for  work 
done  upon  a  dwelling  house  belonging  to  appellant.  There 
was  a  verdict  ;ind  judgment  for  $300  for  the  plaintiff. 

Various  technical  objections  to  this  result  are  urged,  some 
of  which  we  might  consider  as  serious  if  the  record  were  in 
such  a  condition  as  to  render  a  consideration  of  them  im- 
perative. 

There  has  not  been  here  presented  a  complete  record  of 
the  proceedings  in  the  court  below.  The  certificate  of  the 
clerk  of  the  Superior  Court  is  that  "  The  foregoing  is  a  true, 
j^rfect  and  complete  transcript  of  the  record,  except  the 
bill  of  exceptions,  the  original  of  which  is  by  agreement  of 
the  parties  incorporated  herein,  and  made  a  part  hereof." 

Turning  to  the  agreement  of  the  parties  thus  referred  to, 
we  find  it  to  be  as  follows : 

"  It  is  stipulated  and  agreed  that  the  original  bill  of  ex- 
ceptions may  be  made  a  part  of  the  record."  Such  stipula- 
tion was  of  no  effect.  The  bill  of  exceptions  was  made  by 
the  court  below  and  thereby  became  a  part  of  tlie  record. 
No  stipulation  that  the  original  of  such  bill  might  be  in- 
corporated in  the  transcript  of  the  record,  appears  to  have 
been  made. 

We  have  not  found  in  our  examination  of  this  case  any 
reason  for  concluding  that  the  court  and  jury  before  whom 
the  cause  was  tried,  erred  in  their  conclusion  that  the  merits 
were  with  the  appellee.  We  are  therefore  content  to  affirm 
this  judgment  upon  purely  technical  grounds. 

A  technical  answer  may  be  considered  a  sufficient  reply 
to  a  technical  objection,    Magner  v.  Trumbull,  33  111.  App. 

64:6. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Judgment  ajjirmed. 
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[  Uj)on  petition  for  rehearing^ 

Mr.  Justice  Gary.  The  appellant  has  presented  a  peti- 
tion for  rehearing,  arguing  that  to  hold,  as  the  original 
opinion  does,  that  the  bill  of  exceptions  is  not  part  of  the 
record  here,  is  to  contradict  the  certificate  of  the  clerk;  that 
there  is  no  particular  mode  of  signifying  to  the  clerk  the 
agreement  of  the  parties,  and  that  such  agreement  is  no  part 
of  the  record.  There  has  not  been,  to  our  knowledge,  any 
discussion  as  to  what  is  the  right  method  of  presenting  the 
evidence  of  such  agreement. 

We  have  hitherto  accepted  any  paper  purporting  to  be 
signed  by  the  attorneys  for  the  respective  parties,  and  in- 
cluded among  the  sheets  of  the  transcript,  as  sufficient, 
although  the  strict  rule  is  that  nothing  which  is  not  part  of 
the  common  law  record  can  be  seen  by  a  court  of  review  in 
a  case  at  law,  unless  it  is  in  a  bill  of  exceptions. 

But  it  is  a  general  rule  that  a  clerk  can  only  certify  copies 
of  the  files  of  his  office;  he  can  not  state  extrinsic  facts. 
Pickering  v.  Mizner,  4  Gilm.  334;  Smith  v.  Trimble,  27  111. 
152;  Village  of  Melrose  v.  Bernard,  126  111.  496;  Augustine 
v.  Doud,  1  111.  App.  588. 

Therefore  his  statement  of  the  agreement  of  the  parties, 
even  if  it  was  not  nullified  by  his  reference  to  it  as  "  incor- 
porated herein,"  goes  for  nothing. 

The  jpetition  U  denied. 


The  Northfield  Farmers'  Township  Mutual  Fire 

Insurance  Company 

V, 

Benjamin  F.  Sweet. 

Fire  Insurance — Reformation  and  Enforcement  of  Policy, 

1.    The  evidence  to  justify  the  reformation  in  equity  of  a  written  con- 
tract between  parties  on  the  ground  of  a  mistake  in  facts  must  be  clear, 
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convincing  and  satisfactory.    It  may  not  be  done  upon  uncertain,  doubt- 
ful and  unsatisfactory  evidence. 

2.  A  disputed  signature,  which,  if  genuine,  relates  to  the  issue,  may  be 
compared  with  one  admitted  to  be  genuine,  the  same  being  akeady 
in  tlie  case  as  evidence  relating  to  the  issue  being  tried. 

[Opinion  filed  January  7,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
E,  P.  Vail,  Judge,  presiding. 

Messrs.  Haailine,  Scott  &  Lord,  for  appellant. 

A  policy  will  not  be  reformed  unless  the  evidence  that  it 
does  not  contain  the  agreement  made  by  the  parties  to  it  is 
so  clear  and  convincing  as  to  leave  no  room  for  doubt,  Bar- 
tholomew V.  Mercantile  Ins.  Co.,  34  Hun,  263;  Mead  v. 
Winchester  Fire  Ins.  Co.,  64  K  Y.  453;  Daniel  v.  Ins.  Co.,  34 
N.  J.  Eq.  30.  It  must  be  so  clear  as  to  overcome  the  presump- 
tion to  the  contrary  which  the  contract  raises.  Harrison 
V.  Hartford  Fire  Ins.  Co.,  30  Fed.  Eep.  862. 

The  evidence  to  justify  the  reformation  of  a  contract  in 
equity  must  be  clear,  free  from  suspicion  and  entirely  satis- 
factory; the  presumption  is  in  favor  of  the  writing.  Shay 
V.  Pettes,  35  111.  360;  Adams  v.  Eobertson,  37  lU.  45;  Moore 
V.  Munn,  69  IlL  691;  Sapp  v.  Phelps,  92  111.  588;  Ewing  v.' 
Sandoval  Coal  and  Mining  Co.,  110  IlL  290;  Schwass  v. 
Hershey,  125  IlL  653. 

It  must  be  of  the  strongest  and  most  convincing  char- 
acter.    Hunter  v.  Bilveu,  30  IlL  228. 

It  should  leave  but  little,  if  any,  doubt  of  the  mistake. 
Miner  v.  Hess,  47  IlL  170. 

A  mistake  in  fact  can  not  be  inferred  from  loose,  doubt- 
ful or  unsatisfactory  evidence.  Goltra  v.  Sanasack,  53  111. 
456. 

Messrs.  Shkdd  &  Underwood,  for  appellee. 
A  court  of  equity  has  power  to  correct  errors  and  mistakes, 
to  reform  contracts  and  enforce  them. 

If  the  contracting  parties  to  a  i)olicy  of  insurance  make 
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a  mistake  in  the  description  of  the  premises  or  in  the  names 
of  the  insured,  a  court  of  equity,  upon  proper  proof,  has  juris- 
diction to  reform  the  contract  and  correct  the  mistake. 
Keith  V.  Globe  Ins.' Co.,  52  111.  518;  Home  Ins.  Co.  of  Texas 
V.  Mver,  93  111.  271. 

When  the  ao^ent  of  an  insurance  company  makes  out  the 
application  for  a  policy,  and  is  informe^l  at  the  time  or  has 
knowledge  of  the  material  facts  contained  in  it,  even  though 
the  insured  signs  the  application,  the  company  will  be 
estopped  from  taking  advantage  of  any  error  in  it.  Atlan- 
tic Ins.  Co.  V.  Wright,  22  111.  478;  Andes  Ins.  Co.  v.  Fish, 
71  111.  622;  Germania  Fire  Ins.  Co.  v.  Hick,  125  111.  363; 
German  Fire  Ins.  Co.  v.  Gueck,  130  111.  350. 

Where  an  erroneous  statement  as  to  the  ownei'ship  of  the 
property  is  inserted  in  a  policy  by  the  mistake  of  the  agent 
of  the  company,  the  company  is  estopped  from  taking  ad- 
vantage of  such  error.  Poughkeepsie  Savings  Bank  v.  The 
Manhattan  Fire  Insurance  Company,  30  Ilun,  473. 

Where  an  agent  of  an  insurance  company,  upon  his  own 
resjx)nsibilit3'^,  fills  out  an  application  for  insurance,  which 
the  applicant  signs,  thougli  without  acquainting  himself 
with  its  contentij,  the  representations  therein  made  are  con- 
clusive against  the  company.  Dunbar  et  al.  v.  Phoenix  Ins. 
Co.,  40  N.  W.  Ptep.  386. 

Mr.  Justice  Shepard.  The  bill  in  this  case  was  brought 
to  reform  and  enforce  an  insurance  policy  issued  to  one 
Owen  A.  Sweet,  when  in  fact  it  was  intended  to  have  been 
written  in  favor  of  Benjamin  F.  Sweet,  his  brother,  the  ap- 
pellee. The  reformation  asked  for,  is  the  substitution  of 
the  name  of  appellee  for  that  of  Owen  A.  Sweet,  in  the 
policy. 

The  decree  of  the  Circuit  Court  found  "  that  it  was  the 
intention  of  B.  F.  Sweet  and  O.  A.  Sweet  to  have  the  policy 
issued  to  B.  F.  Sweet  and  deposited  with  Klehm  as  security; 
that  it  was  an  accident  or  mistake  that  the  policy  was  is- 
sued in  the  name  of  O.  A.  Sweet." 

The  decree  nowhere  finds  that  the  insurance  company  was 
a  party  to  the  mistake. 
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The  material  evidence  on  both  sides  consisted  of  the  testi- 
■  mony  of  Owen  A.  Sweet,  and  one  Hoffman,  the  surveyor  or 
agent  of  the  insurance  company,  to  whom  application  for 
the  policy  was  made  by  Owen  A.  Sweet,  and  the  written 
application  for  the  insurance,  signed  by  Owen  A.  Sweet  and 
delivered  by  him  to  Hoffman,  wherein  Owen  A.  Sweet  is 
described  as  the  owner  of  the  property  insured.  The  in- 
sured property  consisted  of  a  dwelling  house  standing  on  a 
farm  formerly  owned  by  Owen  A.  Sweet,  and  agreed  by 
him,  previously,  to  be  sold  to  his  brother,  Benjamin  F. 
Sw^eet,  and  actually  deeded  to  the  latter  by  a  conveyance 
dated  and  acknowledged  February  26,  1887,  and  recorded 
in  May,  1887.  The  application  for  the  insurance  was  signed 
by  Owen  A.  Sweet,  and  describes  him  as  the  owner  of  the 
property  insured,  and  the  insurance  policy,  bearing  no  date, 
runs  to  Owen  A.  Sweet,  and  covers  a  term  from  March  1, 
1887,  to  March  1,  1892. 

There  is  a  direct  conflict  between  the  testimony  of  Owen 
A.  Sweet  and  Iloffman  as  to  the  date  when  the  application 
was  made  by  Owen  A.  Sweet  for  the  insurance.  Owen  A. 
Sweet  testifies  that  it  was  on  February  28,  1887;  Hoffman 
swears  positively  that  it  was  on  February  23d,  the  date 
which  the  application  bears. 

The  entire  transaction,  so  far  as  the  insurance  was  con- 
cerned, occurred  between  Owen  A.  Sweet  and  Hoffman;  the 
company's  agent.  After  the  application  for  the  insurance 
was  made,  Owen  A.  Sweet  went  away,  and  returned  to  his 
home  in  Minnesota.  Hoffman  procured  the  issuing  of  the 
policy,  and  it  was  sent,  by  Sweet's  directions,  to  Klehm, 
who,  as  township  treasurer,  held  a  mortgage  on  the  farm. 
Neither  Owen  A.  Sweet  nor  Benjamin  F.  Sweet  ever  saw 
the  policy  until  after  the  loss  by  fire  occurred.  Klehm, 
who  received  the  policy,  testified  that-  he  only  examined 
the  outside  of  it,  and  then  shoved  it  into  the  safe  where 
papers  pertaining  to  the  school  funds  were  kc])t. 

The  mortgage  was  made  by  Owen  A.  Sweet,  and  had 
been  running  for  a  considerable  length  of  tiiiie. 

Owen  A.  Sweet  testified  that  he  told  Hoffman  that  he 
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had  sold  the  farm  to  his  brother,  and  wanted  a  new  policy 
(it  a])pears  the  dwelling  had  been  previously  insured  in  the 
same  company  and  that  the  old  policy  was  still  in  force), 
or  at  least  to  surrender  the  old  policy  and  have  a  new  one 
made  payable  to  Klehm,  and  that  Klehm  was  to  hold  the 
])olicy  as  additional  security  to  the  mortgage.  He  testified 
positively  that  he  did  not  sign  the  blank  application  which 
was  filled  out  by  Hoffman,  and  yet  he  denies  his  signature 
to  it  only  by  an  evasion  that  bears  the  marks  of  insincerity. 

On  the  contrary,  Hoffman  testified,  explicitly,  that  Owen 
A.  Sweet  did  not  say  anything  to  him  about  a  transfer  to 
his  brother,  and  that  nothing  was  said  by  Sweet  about  the 
mortgage,  although  he  inferred  there  was  one  because  he 
was  directed  to  send  the  policy  to  Klehm.  He  also  testi- 
fied with  positiveness,  that  Owen  A.  Sweet  signed  the 
blank  application  in  his  presence  after  he  had  filled  it  out. 

The  record  brings  up  an  original  letter  of  Owen  A. 
Sweet,  introduced  in  evidence,  that  is  admittedly  in  his 
handwriting  and  bearing  his  genuine  signature,  and  also 
the  original  application  for  insurance  purporting  to  be 
signed  by  him. 

We  are  entitled  to  look  at  these  two  signatures,  and  com- 
pare the  disputed  one  (if  it  may  fairly  be  said  to  be  disputed) 
w^ith  the  admittedly  genuine  one.  Frank  v.  Taubman,  31 
HI.  App.  592,  and  cases  and  text  books  cited. 

From  a  comparison  of  the  two  signatures,  we  have  no 
doubt  that  tlie  signature  to  the  application  for  insurance  is 
that  of  Owen  A.  Sweet,  and  was  placed  there  by  him.  The 
testimony  of  Hoffman  is  thereby  corroborated,  and  we 
think  he  told  the  truth  concerning  the  application  having 
been  signed  by  Owen  A.  Sweet,  after  it  had  been  filled  out 
by  him. 

The  evidence  to  justify  the  reformation  in  equity  of  a 
written  contract  between  parties,  on  the  ground  of  a  mis- 
take in  fact,  must  be  clear,  convincing  and  satisfactory. 
It  may  not  be  done  upon  uncertain,  doubtful,  and  unsatis- 
factory evidence.  Hunter  v.  Bilyeu,  30  111.  228;  Shay  v. 
Pettes,  35  III.  360;  Adams  v.  Eobertson,  37  111.  45;  Miner 
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V.  Hess,  46  111.  170;  Goltra  v.  Sanasack,  53  111.  456;  Moore 
V.  Munn,  69  III.  691;  Sapp  v.  Phelps,  92  111.  588;  Ewing  v. 
Coal  &  Mining  Co.,  110  111.  290;  Schwass  v.  Ilershey,  125 
111.  653;  L.  S.  &  M.  S.  Ky.  Co.  v.  Hoffert,  40  111.  App.  631. 

The  decree  of  the  Circuit  Court  was  that  the  policy  of 
insurance  .be  reformed  so  as  to  make  the  complainant  (ap- 
pellee), Benjamin  F.  Sweet,  the  insured  thereunder,  instead 
of  Owen  A.  Sweet,  as  written  in  the  policy,  and  that  appel- 
lant pay  to  appellee  the  amount  of  the  policy,  $500  and 
costs. 

Tested  by  principles  so  well  settled  as  to  be  almost  ele- 
mentary, we  think  the  evidence  wholly  failed  to  support 
the  decree,  and  we  will  therefore  reverse  it  w^ith  directions 
to  the  Circuit  Court  to  dismiss  the  bill  for  want  of  equity 
at  complainant's  costs. 

Reversed  with  directions. 


Lady  Ensley  Coal,  Iron  and  Railroad  Company 

V. 

Gilbert  B.  Suaw,  Assignee,  et  al. 

Insolvency — Goods  Stopped  in  Transit — Replevin, 

1.  Where  a  vendee  becomes  insolvent  while  goods  sold  to  him  are  in 
transit,  the  vendor  may  exercise  the  right  of  stoppage  in  transitu^  and 
regain  possession  thereof. 

2.  Where  goods  were  sold  in  such  case  on  credit,  the  delivery  thereof 
to  the  carrier  for  conveyance  to  the  vendee  is  a  delivery  to  the  latter, 
and  the  title  passes  to  him. 

3.  The  exercise  of  such  right  by  the  vendor  does  not  divest  the  vendee 
of  his  property,  but  merely  changes  the  possession  back  to  the  vendor, 
leaving  title  in  the  vendee  and  reinstating  the  vendor  in  his  lien; 
and  having  thus  obtained  possession  the  vendor  has  liis  lien  as  it  would 
have  existed  in  case  of  a  sale  of  the  specific  property  on  credit,  and  the 
occurrence  of  the  insolvency  of  the  vendee  before  delivery,  and  the 
vendor  has  the  right  to  hold  the  property  imtU  the  assignee  of  the  in- 
solvent estate  shall  pay  for  it. 

4.  The  insolvency  of  a  vendee  creates  such  a  presumption  against  his 
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liability  to  perform,  as  to  relieve  the  vendor  from  taking  the  initiative 
of  proving  an  offer  to  deliver  and  a  demand  of  payment. 

5.  The  question  of  absolute  title  is  not  always  involved  in  a  replevin 
suit.  A  special  interest  in  tlie  iron  involved,  entitling  plaintiff  to  its 
pri«ent  possession,  was  sufficient  to  sustain  tiie  action  of  replevin  brought 
by  it. 

6.  This  court  holds  that  plaintiff  has  a  lien  on  the  proi>erty  stopped 
in  transit,  and  is  entitled  to  have  its  claim  allowed  for  the  full  amount 

[Opinion  filed  January  7, 1893.] 

Appeal  from  the  County  Court  of  Cook  County;  the 
lion.  Trank  Scales,  Judge,  presiding. 

Messrs.  Willits,  Bobbins  &  Case,  for  appellant. 

Messrs.  Moran,  Kraus,  Mayer  &  Stedt,  for  apjM^llecs. 

Mr.  Justice  Shepard.  The  hearing  of  this  cause  in  the 
County  Court  was  upon  a  stipulation  of  facts  made  for  the 
purpose  of  the  trial,  as  follows : 

"  It  is  stipulated  that  the  entire  claim  of  the  Lad^^  Ensley 
Coal,  Iron  &  Kailroad  Company  against  the  JS'ational  Forge 
&  Iron  Works  is  $4:5,148.08,  which  is  the  price  at  wljjch 
certain  iron  was  sold  and  consigned  by  the  Lady  Ensley 
Company  to  the  National  Forgfe  &  Iron  Works.  All  of 
this  iron  was  received  by  the  consignee  except  forty  car- 
loads, of  the  value  of  $7,961.50,  Avhich  was  stop]>ed  i?i 
transitu  by  the  Lady  Ensley  Company,  the  claimant  herein, 
and  for  a  portion  of  which,  namely,  thirty -three  carloads, 
a  replevin  suit  was  brought  and  the  iron  was  taken  on  a 
writ,  and  at  the  trial  the  property  was  found  to  be  in  the 
plaintifif  in  the  replevin  suit.  The  only  question  litigated 
in  that  suit  was  as  to  whether  the  notice  of  stoppage  tn 
transitu  was  properly  served  and  whether  the  transit  had 
^nded  until  after  this  notice  was  served.  The  Lady  Ensley 
Company  claims  the  right  to  have  the  full  amount  of  the 
claim  existing  at  the  time  of  the  assignment,  and  the  only 
question  in  dispute  here  is  whether  it  must  reduce  this  claim 
by  the  value  of  the  iron  taken   back  under  the  notice  of 
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stoppage  in  transitu.  The  claim  now  under  discussion  was 
filed  in  these  proceedings  after  the  institution  of  the  replevin 
suits  and  after  the  property  covered  thereby  had  been 
returned  to  the  claimant.  And  in  both  said  replevin  suits 
judgment  has  been  rendered  for  the  claimant." 

Which  was  all  the  evidence  offered  or  received  upon  the 
hearing  of  said  cause. 

As  we  understand  the  case,  the  appellant  sold  and  con- 
signed to  the  National  Forge  &  Iron  Company,  certain  pig 
iron  of  the  value  of  ?45,148.08. 

All  of  the  iron  so  sold  and  consigned  had  been  completely 
delivered  into  the  possession  of  the  vendee,  except  forty  car- 
loads, of  the  value  of  $7,961.50,  at  the  time  when  the  assign- 
ment of  the  National  Forge  &  Iron  Company  to  the  appel- 
lee Shaw,  for  the  benefit  of  its  creditors,  took  place. 

These  forty  carloads  were  stopped  in  trcmsitu  by  appel- 
lant, and  replevin  suits  for  the  same  successfully  prosecuted 
by  appellant  to  judgments  in  its  favor.  While  the  replevin 
suits  were  pending,  and  after  the  forty  carloads  of  iron  had 
been  taken  upon  the  replevin  writs,  and  returned  to  appel- 
lant, the  appellant  filed  its  claim  in  the  County  Court  against 
the  insolvent  Forge  &  Iron  Company,  for  the  full  amount 
of  $45,148.08.  which  was  the  value  of  all  the  iron  that  had 
been  sold  and  consigned,  including  the  value  of  the  part 
replevied. 

The  only  question  appearing  to  be  in  dispute,  is  whether 
the  appellant  is  entitled  to  the  allowance  of  its  claim  for  the 
purchase  price  of  theentirequantityof  iron,  viz.,  $45,148.08, 
or  whether  the  claim  shall  be  allowed  by  the  County  Court 
for  only  so  much  as  remains  of  the  claim  after  deducting  the 
value  of  the  iron  replevied. 

The  County  Court  took  the  latter  view,  and  allowed  the 
claim  for  the  reduced  amount  of  $37,186.58,  and  from  that 
judgment  appellant  prosecutes  this  appeal. 

It  is  conceded  that,  the  vendee  having  become  insolvent 
while  the  forty  carloads  of  iron  were  in  the  hands  of  the  car- 
rier, the  right  of  the  appellant  vendor  to  exercise  a  stoppage 
in  transitu  and  thereby  regain  possession,  was  perfect.    The 
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law  on  that  point  is  clear.  But  as  to  the  effect  of  such 
action,  and  the  subsequent  judgments  in  favor  ot  the  appel- 
lant in  the  replevin  suits,  counsel  widely  differ. 

The  astipulation  of  facts  does  not  disclose  it,  but  the  fair 
presumption  is  that  the  iron  was  sold  upon  credit.  That 
being  so,  the  delivery  of  the  iron  to  the  possession  of  the 
carrier  for  conveyance  to  the  vendee,  was  a  delivery  to  the 
latter,  and  the  title  passed  thereby  to  the  vendee.  Ward  v. 
Tavlor,  56  111.  404. 

Both  possession  and  title  were  then  gone  from  the  vendor, 
and  with  the  departing  of  his  possession  and  title  all  lien 
that  he  might  have  had,  under  some  circumstances,  was  also 
gone. 

The  right  to  regain  possession  of  the  iron  by  the  exercise 
of  stoppage  in  transitu^  so  long  as  it  remained  in  the  hands 
of  the  carrier,  in  case  of  the  insolvency  of  the  vendee,  still 
existed,  however,  in  favor  of  the  vendor. 

The  exercise  of  that  right  by  the  vendor,  did  not,  as  we 
understand  the  law,  operate  to  divest  the  vendee  of  its  prop- 
erty in  the  iron,  but  merely  changed  the  possession  back 
again  to  the  vendor,  leaving  title  in  the  vendee,  and  rein- 
stating the  vendor  in  his  lien.  Benjamin  on  Sales,  Sees. 
859  and  867;  1  Jones  on  Liens,  Sec.  861. 

Possession  thus  regained,  the  vendor  had  its  lien  on  the 
iron,  as  it  w^ould  have  existed  in  case  of  a  sale  of  the  spe- 
cific iron  on  credit,  and  the  occurrence  of  the  insolvency  of 
the  vendee,  before  delivery.  Arnold  v.  Delano,  4  Cush.  33; 
1  Jones  on  Liens,  Chaps.  17  and  18;  Babcock  v.  Bonnell, 
80  N.  Y.  244. 

The  appellant,  vendor,  was  then  in  a  condition  to  hold  the 
iron  until  the  assignee  should  pay  for  it,  precisely  as  the 
vendee  would  have  had  to  do. 

If  the  assignee  should  think  such  benefits  would  arise  to 
the  insolvent  estate  as  would  justify  a  completion  of  the 
contract,  it  would  be  easy  for  him,  upon  a  proper  showing, 
to  procure  authority  to  do  so  from  theCountj"  Court;  but  in 
the  absence  of  something  showing  his  intention  or  desire  to 
perform  the  contract  for  the  benefit  of  the  estate,  we  think 
it  is  altogether  unnecessary  for  the  vendor  to  make  a  tender 
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of  the  iron  before  being  entitled  to  an  allowance  of  his 
claim. 

The  presumptions  are  powerful  that  an  insolvent  estate 
is  not  prepared  to  go  on  performing,  its  contracts,  and  we 
are  of  opinion  that  it  is  enough,  if  it  does  not  appear  but 
that  the  vendor  is  willing  and  ready  to  perform  if  demanded 
so  to  do.  There  is  nothing  in  this  record  to  show  the  con- 
trary. It  does  not  appear  that  the  vendor  has  sold  the 
iron,  or  done  anything  more  than  assert  his  right  to  pos- 
session of  the  iron  and  hold  it  by  virtue  of  his  lien.  It 
would,  therefore,  in  our  opinion,  be  unnecessary  to  require 
appellant  to  negative  the  strong  presumption  that  the  as- 
signee w^ill  not  carry  out  the  contract. 

That  the  vendor  should  be  ready  to  perform  on  his  part, 
may  be  conceded,  but  we  think  that  the  insolvency  of  a  vendee 
creates  such  a  presumption  against  his  ability  to  perform, 
as  to  relieve  the  other  party  from  taking  the  initiative  of 
proving  an  offer  to  deliver,  and  a  demand  of  payment.  It 
was  for  the  assignee  of  the  insolvent  vendee  to  first  over- 
come the  presumptions  against  him  because  of  his  condition. 

That  the  recovery  in  the  replevin  suits  did  not  revest  the 
absolute  ownership  in  the  iron  in  the  appellant,  so  as  to  ex- 
tinguish the  lien,  and  thereby  satisfy  the  claim  of  the  appel- 
lant to  the  extent  of  the  value  of  the  iron  recovered,  is,  we 
think,  clear.  The  question  of  absolute  title  is  not  always 
involved  in  a  replevin  suit.  A  special  interest  in  the  iron 
entitling  appellant  to  its  present  possession,  was  sufficient 
to  sustain  the  action.    Cleaves  v.  Herbert,  61  111.  126. 

From  the  whole  record  we  are  satisfied  that  the  appel- 
lant has  a  lien  upon  the  iron  stopped  in  transit,  and  is  en- 
titled to  have  its  claim  allowed  in  the  County  Court  for 
the  full  amount. 

Of  cours6,  satisfaction  of  the  claim  can  be  had  but  once, 
and  when  dividends  on  the  whole  claim  shall  have  paid  the 
amount  of  the  claim,  less  the  value  of  the  iron  stopped  in 
transitu^  further  dividends  on  the  claim  must  cease.  By  so 
doing  no  hardship  will  be  done  to  anybody,  and  the  require- 
ments of  the  assignment  act  that  all  debts  shall  be  paid 
p7'0  rata^  will  be  performed. 
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We  regard  this  question  as  settled  in  In  re  Bates,  118 
111.  524,  and  by  the  decisions  of  this  court  in  Jennings'  Trust 
Co.  V.  The  Merchants  Natl.  Bank,  44  111.  App.  295,  and 
Furness  v.  Union  National  Bank,  46  111.  App.  522. 

The  cause  will  be  reversed  with  directions  to  the  County 
Court  to  allow  the  claim  for  the  full  amount  of  $45,148.08. 

lieverscd  with  direct loris. 
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V. 

Leon*  Silverstein. 

Trespass — Ileal  Property — Right  to  Re-enter  vpon  Covenant  Broken. 

1.  A  property  owner  may  employ  force  to  reclaim  his  own. 

2.  The  right  to  enter  leased  premises,  upon  covenant  broken,  exists 
independently  of  an  express  forfeiting  of  the  lease. 

[Opinion  filed  January  7,  1803.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Antuony,  Judge,  presiding. 

Mr.  W.  M.  Johnson,  for  appellants. 

Mr.  B.  M.  Shaffnee,  for  appellee. 

Mr.  Justice  Shepard.  An  action  in  trespass  was  brought 
against  appellants  by  appellee  for  forcibly  removing  the 
goods  of  ap]3ellee,  consisting  of  a  stock  of  cigars  and  to- 
bacco, from  a  certain  cigar  stand,  located  within  the  billiard 
room  of  ap])ellants,  theretofore  held  and  occupied  by  appel- 
lee under  a  lease  from  the  appellants. 

A  verdict  and  judgment  were  rendered  in  appellee's  favor, 
and  from  that  judgment  this  appeal  is  prosecuted. 

In  behalf  of  the  plaintiff  (appellee)  the  court  gave  to  the 
jury  the  following  instructions : 


"  I 

i 
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^'  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  the  plaintiff  was  in  the  lawful  possession  of 
the  premises  in  question,  and  if  they  further  believe  from 
the  evidence  that  while  in'  such  possession,  the  defendants 
ousted  and  evicted  the  plaintiff,  and  removed  his  goods  from 
the  shehings  and  cases  without  lawful  right  to  do  so,  then 
the  jury  will  find  the  defendants  guilty,  and  assess  the 
j)laintitf's  damages  at  such  a  sum  as  the  jury  may  believe 
from  the  evidence  he  has  sustained,  if  any." 

'*  The  court  further  instructs  the  jury  that  if  they  believe, 
from  the  evidence,  the  defendants  ousted  or  evicted  the 
plaintiff  in  an  unlawful  manner,  and  that  they  did  so  in  a 
wanton,  illegal  and  unwarrantable  manner,  then  the  jury 
are  instructed  that  they  may  give  the  plaintiff  punitive 
damages,  not  only  to  compensate  him  but  to  punish  the  de- 
fendants." 

Certain  instructions  requested  by  the  defendants,  as  copied 
below,  without  those  portions  in  italics,  were  modified  by 
the  court  by  adding  the  italicized* words,  and,  as  so  modified, 
given  to  the  jury: 

"  The  court  instructs  the  jury  as  a  matter  of  law,  that  if 
the  jury  believe  from  the  evidence  that  the  plaintiff,  Silver- 
stein, violated  the  terms  and  conditions  in  the  lease  under 
which  he  occupied  the  premises  in  question,  under  the  de- 
fendants, then  by  the  terms  of  the  lease  the  defendant  had 
a  right  to  forfeit  the  said  lease  and  remove  the  plaintiff  or 
his  employes  and  property,  using  no  unnecessary  force,  and 
tender  such  circumatances  the  plaintiff  can  not  recover  in  this 
action." 

"  The  court  instructs  the  jury  that  the  plaintiff,  is  only 
entitled  to  recover  the  actual  damage  he  has  sustained,  as 
,may  be  shown  by  the  evidence,  which  was  the  direct  result 
of  the  wrongful  conduct  of  the  defendants,  if  the  jury  believe 
from  the  evidence  that  the  defendants  were  not  warranted 
in  declaring  the  lease  forfeited  by  reason  of  the  default  of 
the  plaintiff,  if  the  same  v:as  forfeited ^  unless  the  defendants 
acted  wantonly  and  wilfully  in  removing  the  goods  of  the 
plmntiff  a/nd  taking  possession  of  the  sj^ace  mentioned  in  the 
lease. 

VouXLVI  29 
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"  The  court  instructs  the  jury  as  a  matter  of  law,  tliat  if 
the  jury  believe  from  the  evidence  that  the  plaintiif,  Silver- 
stein, violated  the  terms  and  conditions  of  the  lease  from 
the  defendants  under  which  he  occupied  the  premises  in 
question,  aud  the  dtif end  anU  forfeited  the  mine  far  some  via- 
lation  of  the  terms  there(f  then  he,  the  plaintiff,  can  not 
recover  in  this  action  unless  the  jury  further  believe  from 
the  evidence  that  the  defendants  were  guilty  of  unnecessary 
or  wilful  and  malicious  force  and  mischief  in  removing  the 
plaintiff,  his  employes  or  property,  from  the  premises  in 
question."        ; 

The  instructions  given  for  the  plaintiff  were  erroneous  in 
leaving  the  law  of  tlie  case  to  the  jury. 

That  a  landlord  may  put  out  with  force,  a  tenant  holding 
under  a  lease  containinfi:  a  clause  of  ra-entrv  for  covenant 
broken  upon  the  happening  of  a  breach  of  such  a  covenant, 
and  the  termination  thereby  of  the  tenancy,  is  no  longer  a 
question.  An  owner  may  employ  force  to  reclaim  what  is 
his  own. 

The  modification  of  the  defendants'  instructions  noted 
was  also  error.  The  italicized  words  amount  in  substance 
to  telling  the  jury,  as  a  matter  of  law,  that  an  express  for- 
feiture of  the  lease,  by  the  appellants,  constituted  a  condi- 
tion precedent  to  their  right  to  remove  appellee's  goods 
from  their  premises.  Such  is  not  the  law.  The  right  to 
re-enter,  upon  covenant  broken,  existed  independently  of  an 
express  forfeiting  of  the  lease.  The  right  of  appellants  to 
possession  was  not  de])endent  upon  their  having  declared  a 
forfeiture  of  the  lease,  but  existed,  if  at  all,  because  of  a 
lawful  termination  of  the  lease,  by  any  act,  or  omission,  of 
the  appellee,  constituting  a  breach  of  covenant. 

In  support  of  these  propositions  we  refer  to  Mueller  v. 
Kuhn,  46  111.  App.  490,  wherein  the  cases  in  this  State  are 
cited;  and  see  Fabri  v.  Bryan,  80  111.  182. 

For  the  errors  indicated  the  judgment  of  the  Superior 
Court  will  be  reversed  and  the  cause  remanded. 

lie  versed  and  remanded. 
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County  of  Cook  v.  Schaffner. 


The  County  of  Cook 

V. 

Herman  Schaffner  et  al.  Ii6"6ni 

4(5    611 

Municipal  Corporations — County  Warrants — Suit  on,  ^^72 

1.  The  county  of  Cook  is  a  purely  municipal  and  political  body,  pos- 
sessing only  such  limited  powers  as  arise  from  legislative  grant. 

2.  A  county  is  not  bound  to  file  an  affidavit  in  conformity  with  Sec. 
34  of  the  Practice  Act  in  order  to  require  proof  by  the  holders  of  county 
warrants  of  the  lawful  execution  thereof. 

3.  It  is  the  duty  of  such  holder  before  bringing  suit  to  present  the 
orders  to  the  (5ounty  treasurer  for  payment,  in  the  absenc(3  of  facts  which 
might  have  excused  presentation. 

[Opinion  filed  January  7,  1893.] 

Appeal  froni  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding. 

Messrs.  John  A.  Henky  and  Edward  J.  Judd,  for  appel- 
lant. 

Messrs.  K'ewman  &  Northrup,  for  appellees. 

Mr.  Justice  Shepard.  Filed  with  the  declaration  in  this 
case,  consisting  of  the  common  counts,  were  copies  of  the 
three  instruments  upon  which  the  cause  of  action  was  based, 
aggregating  the  sum  of  $1,14:7.40,  dated,  respectively,  August 
2,  5,  and  10, 1886,  payable  to  the  order  of  N.  Barsaloux,  and 
assigned  by  him,  by  indorsement,  to  the  appellees. 

The  three  instruments  and  the  assignments  were  alike, 
except  as  to  number,  date,  amount,  and  the  statement  of 
what  they  were  issued  for,  viz.,  furniture  for  the  hospital, 
infirmary,  and  court  house,  respectively. 

A  copy  of  one,  with  its  assignment,  will  serve  to  show 
aU: 
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"  State  of  Illinois. 
No,  12,438.  Cook  County  Order.  §228.00. 

Chicago,  August  2,  1886. 

The  treasurer  of  Cook  County  will  pay  N.  Barsaloux,  or 
order,  two  hundred  twenty -eight  00-100  dollars,  for  furni- 
ture, hospital. 

M.  ^Y.  Ryan,  Clerk. 
Countersigned  and  registered. 

W.  C.  Seipp,  Treasurer, 
(Endorsed  on  the  back :) 

Pay  to  the  order  of  Herman  Schaffner  &  Co. 

N.  Baksaloux." 

At  the  trial,  Mr.  Schaffner,  one  of  the  plaintiffs,  testified 
that  he  was  a  member  of  the  firm  of  Herman  Schaffner  & 
Co.,  doing  business  in  Chicago  since  1878,  and  during  the 
year  1886;  that  said  firm  owned  the  three  papers  referred 
to;  that  the  firm  "  bought  them  in  1886  of  Mr.  Barsaloux, 
and  paid  the  market  price  for  them.  I  have  forgotten  the 
exact  amount.  They  were  assigned  to  us  in  the  regular 
course  of  business." 

It  was  admitted  by  the  defendant  that  at  the  date  of  the 
instruments  M.  W.  Evan  was  countv  clerk  of  Cook  Countv, 
and  W.  C.  Seipp  was  county  treasurer  of  Cook  County. 

Thereupon  the  plaintiffs  offered  in  evidence  the  three  in- 
struments. Counsel  for  the  defendant  objected  to  the 
instruments  for  the  following  reasons :  That  no  execution 
of  the  instruments  was  proved ;  that  the  instruments  were 
not  admissible  under  the  common  counts;  that  the  instru- 
ments were  not  assignable;  that  it  was  necessary  as  a  con- 
dition precedent,  to  show  that  there  was  money  in  the 
appropriate  fund  in  the  treasury;  and  a  general  objection. 

Each  of  said  objections  was  specifically  overruled  by  the 
court,  and  exception  to  each  ruling  duly  preserved,  and  the 
instruments  were  admitted  in  evidence.  Thereupon  the 
plaintiffs  rested. 

On  the  part  of  the  defense  it  was  proven  by  a  bookkeeper 
in  the  county  treasurer's  office,  who  had  been  in  the  office 
for  ten  years,  and  was  head  bookkeeper  there  in  1886,  that 
a  book  then  produced  was  the  register  of  county  warrants, 
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or  orders,  kept  in  the  treasurer's  office  in  1886;  that  such 
register  showed  the  numbers,  warrants,  name  of  person  to 
whom  issued,  purpose  for  which  issued,  date  when  counter- 
signed by  the  treasurer,  and  in  case  of  paid  warrants,  showed 
the  date  of  payment. 

Thereupon,  counsel  "  for  defendant  offered  a  portion  of 
said  register,  from  May  1,  1886,  to  August  10,  1886,  which 
showed  that  there  were  registered  prior  to  August  2,  1886, 
but  not  marked  paid  unless  the  mark  of  payment  was  at  a 
Later  date  than  August  10,  1886,  warrants,  the  aggregate 
amount  of  which  exceeded  $200,000,  and  offered  to  show  by 
the  witness  the  register  of  warrants  and  other  books  from 
treasurer's  office;  that  at  the  date  of  countersigning  and 
registering  of  the  warrants  in  evidence  there  was  in  the 
hands  of  the  treasurer  of  Cook  County,  and  available  for  all 
general  county  purposes,  the  sum  of  $13,000,  and  to  show 
that  there  were  outstanding  and  countersigned  and  registered 
by  the  treasurer  and  unpaid  at  said  time  other  coiinty  war- 
rants aggregating  more  than  the  sum  o^  §300,000." 

It  was  agreed  that  such  testimony  would  be  considered 
offered  and  produced. 

Which  county  register  of  warrants  and  the  oflfer  of 
evidence  was  objected  to  by  plaintiflFs,  and  objection  sus- 
tained by  court. 

The  defendant  then  offered  to  prove  that  the  name  of  TT. 
C.  Seipp,  which  appears  upon  the  three  instruments,  was 
not  the  signature  or  handwriting  of  William  C.  Seipp,  to 
which  offer  objection  was  made  and  sustained. 

This  was  in  substance  all  the  evidence,  and  at  its  con- 
clusion, counsel  for  the  defendant  offered  a  written  instruc- 
tion for  the  court  to  give  the  jury  to  find  the  issues  for  the 
defendant,  which  was  refused,  and  the  jury,  without  instruc- 
tions from  the  court,  rendered  a  verd^'  in  favor  of  the 
plaintiffs,  for  the  aggregate  amount  of  said  orders,  and  judg- 
ment upon  the  verdict  was  duly  entered. 

It  is  contended  in  this  court  that  the  judgment  of  the 
Circuit  Court  should  be  reversed,  because : 

First.  There  was  no  evidence  of  the  execution  of  the 
warrants. 
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Second.  There  was  no  evidence  of  a  demand  for  payment 
of  the  warrants  having  been  made  upon  the  treasurer,  and 
his  refusal  to  pay  them. 

Third.  The  court  erred  in  excluding  the  offer  by  defend- 
ant to  prove  that  there  was  no  money  in  the  county  treas- 
ury unappropriated  and  applicable  to  the  payment  of  these 
jmrticular  warrants. 

The  first  point  calls  for  a  determination  of  the  applica- 
tion of  Section  34:  of  the  Practice  Act,  to  municipal  cor]K>ra- 
tions : 

"Xo  person  shall  be  permitted  to  deny,  on  trial,  the 
execution  or  assignment  of  any  instrument  in  writing, 
whether  sealed  or. not,  upon  which  any  action  may  have 
been  brought,  or  which  shall  be  pleaded  or  set  up  by  way 
of  defense  or  set-off,  or  is  admissible  under  the  pleadings 
when  a  copy  is  filed,  unless  the  "person  so  denying  the  same 
shall,  if  defendant,  verify  his  plea  by  affidavit,  and  if  plaint- 
iff shall  file  his  affidavit,  denying  the  execution  or  assign- 
ment of  such  instrument.  Prodded^  if  the  party  making 
such  denial  be  not  the  party  alleged  to  have  executed  or 
assigned  such  instrument,  the  denial  may  be  made  on  the 
information  and  belief  of  such  party." 

It  is  provided  in  Chap.  131,  E.  S.,  relating  to  the  Con- 
struction of  Statutes,  as  follows : 

Sec.  1.  "  That  in  the  construction  of  all  statutes  now  in 
force,  or  which  may  hereafter  be  enacted,  the  following 
rules  shall  be  observed,  unless  such  construction  would  be 
inconsistent  with  the  manifest  intent  of  the  legislature, 
or  repugnant  to  the  context  of  the  same  statute,  that  is  to 
say: 

«  "X-  «  ..  «  «  « 

Fifth.  The  word  'person'  or  'persons,'  as  well  as  all 
words  referring  to  or  im])orting  |)ersons,  may  extend  and  be 
applied  to  bodies  politic  and  corporate,  as  well  as  individ- 
uals." 

Sec.  22,  Chap.  34,  E.  S.,  entitled  Counties,  provides  thai; : 
"Each   county  which  has  heretofore  been,  or  may  here- 
after be  established  in  this  State,    *    *    *    shall  be  a  body 
politic  and  corporate." 
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The  three  provisions  of  the  statutes  quoted  above,  would 
seem  to  make  it  the  duty  of  the  court  to  hold  that  the  appel- 
lant, county  of  Cook,  is  included  within  the  terras  of  Sec. 
34r,  unless  it  "would  be  inconsistent  with  the  manifest  intent 
of  the  legislature,"  to  so  hold. 

It  is  because  it  would  otherwise  be  opposed  to  a  wise  pub- 
lic policy  that  it  has  boon  held  a  municipal  corporation,  the 
city  of  Chicago,  could  not  be  subjected  to  the  process  of 
execution  against  its  propej^ty;  and  this  was  so  held  not- 
withstanding the  defining  clause  "fifth,"  above  quoted,  was 
as  si)ecially  pointed  to  the  word  "  person  "  employed  in  Sec. 
4,  Chap.  77,  entitled  Judgments  and  Executions,  as  it  can 
be  to  the  same  word  in  Sec.  34  of  the  Practice  Act.  Chicago 
V.  Ilasley,  25  111.  51)5;  Merwin  v.  Chicago,  45  111.  133. 

On  the  same  gjound  that  it  was  in  opposition  to  public 
policy,  it  was  held  in  the  last  cited  case,  that  a  municii>al 
corporation  could  not  begarnisheed;  and  for  the  same  reason 
it  has  been  held  (1  Scam.  67,  11  111.  170,  31  111.  529),  that 
counties  are  not  liable  for  interest  in  the  absence  of  an  ex- 
press agreement  to  pay  the  same,  notwithstanding  the  statute 
giving  interest  to  creditors  after  moneys  shall  become  due. 
A7e  refer  to  these  instances  of  exemptions  allowed  to  jmrely 
municipal  corporations  from  the  eflfect  of  laws  applicable  to 
individuals  and  private  corporations,  to  show  that  considera- 
tions of  public  policy  are  a  controlling  feature  in  deter- 
mining their  duties,  obligations  and  rights. 

As  was  said  by  Mr.  Justice  Breese,  in  Cit}'^  of  Chicago  v. 
Ilasley,  supra^  in  referring  to  the  several  })ro visions  of  the 
statutes  already  quoted :  "  This  legislation  can  have  full 
eflfect  by  linking  the  words,  bodies  politic  and  corporate,  to 
private  corj)orations,  or  to  such  public  corporations  as  are  i 

not  wholly  municij)al,  and  this  we  think  is  the  restricted 
sense  in  which  the  legislature  intended  they  should  be  used 
and  ai)i)lie(L  They  never  could  have  intended  they  should 
embrace  an  incorporated  city  or  town,  or  any  such  municipal 
and  j)olitical  corporations." 

The  appellant,  county  of  Cook,  is  a  purely  municipal  and 
political  body,  possessing  onlj^  such  limited  powers  as  arise 
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from  legislative  grant.  It  consists  of  all  the  inhabitants  of 
the  county,  as  corporators,  and  of  certain  officers,  chosen  for 
stated  terms,  who  exercise  the  powers  of  the  corporation. 
The  duties  and  powers  of  the  officers  are,  also,  prescribed  by 
statute,  and  every  person  dealing  with  them  may  know,  if 
he  chooses,  the  precise  limits  of  the  authority  of  such  offi- 
cers to  bind  the  corporate  body. 

The  presumptions  that  may  exist  in  favor  of  the  acts  of  r,n 
individual,  or  of  those  of  an  officer  of  a  private  corporation, 
or  one  not  "  wholly  municipal,"  may  not  be  indulged  in 
when  one  comes  to  treat  with  a  corporation  exclusively 
political  and  municipal,  existing  only  as  a  creature  of  the 
statute,  and  gqverned  only  by  officers  who,  themselves,  have 
no  powers  except  such  as  are  created  by  statute.  Such  a 
corporation  is  bound  only  by  the  acts  of  its  officers  when 
they  keep  within  the  limits  of  their  prescribed  authority. 
It  is  further  unlike  an  individual,  or  a  private  corporation, 
in  that  it  may  set  up  as  a  defense  its  own  want  of  power 
under  the  statute  to  enter  into  a  contract  or  perform  an  act 
to  w^iich  its  officers  may  have  pledged  it,  or  a  defense  of 
fraud,  or  want  of  consideration,  and  these  defenses  would 
continue  even  after  assignment  to  third  |)ersons. 

The  mere  dangerousness  of  denying  to  municipal  corpora- 
tions the  exercise  of  numerous  forms  of  defense  not  permit- 
ted to  individuals  or  private  corporations,  as  against  the  ex- 
cessive acts  of  its  agents  or  officers,  is  a  sufficient  ground  for 
not  appying  to  that  class  of  corporations  the  presumptions 
that  may  with  safety  be  held  to  be  applicable  to  others. 

And,  on  the  other  hand,  there  is  no  hardship  to  those  who 
may  have  dealings  with  municipal  corporations  in  thus  yield- 
ing to  them  what  may  seem  like  favor,  because  it  is  within 
the  ready  power  of  all  persons  having  such  dealings,  to  learn 
the  stiitutes  and  to  inspect  the  public  records,  and  ascertiiin 
therefrom  all  facts  necessary  to  a  complete  understanding 
of  the  legality  of  every  contract  or  act  to  which  tlie  officers 
of  a  municipal  corporation  may  seek  to  commit  it. 

If,  therefore,  the  public  good,  or  what  in  this  connection 
is  the  same  thing,  public  policy,  will  permit  the  assertion  of 
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a  substantial  defense  by  a  municipal  corporation  against 
tlie  excessive  acts  of  its  agents,  in  cases  where  an  individual 
or  private  corporation  might  be  estop])ed  from  asserting  a 
similar  defense,  why  should  it  be  precluded  from  what  is  a 
mere  method  of  asserting  that  defense?  Sec.  34,  8U])ra^ 
neither  destroys  nor  creates  a  right.  It  is  merely  a  rule  of 
evidence.  Without  the  aid  of  that  section  no  suit  could  be 
maintained  upon  the  orders  in  question,  without  proof  of 
their  lawful  execution;  and,  as  it  seems  to  us,  every  consid- 
eration that  has  induced  the  courts  of  this  State  to  hold 
that  municipal  corporations  were  not  in  the  mind  of  the 
legislature  in  the  various  instances  referred  to,  prompts  us 
to  the  conclusion  that  the  appellant  was  not  bound  to  file 
the  affidavit  provided  for  by  Sec.  34,  in  ol'der  to  require 
proof  by  the  aj)pellee  of  the  lawful  execution  of  the  war- 
rants offered  in  evidence. 

Public  policy  demands  that  the  strictest  rules  should  be 
applied  in  the  conduct  of  all  municipal  affairs.  Where  one 
set  of  officers  succeeds  another  with  annual  frequency,  and 
the  temptation  to  haste  and  inconsiderateness  is  an  inevi- 
table result,  the  duty  and  right  of  each  succeeding  board  of 
officials  to  most  critically  examine  into  the  unperformed 
contracts  of  its  predecessor  should  be  encouraged;  and  the 
same  policy  should,  and,  as  we  hold,  does  permit  the  board 
of  officials  to  whose  hands  the  .affairs  of  the  county  may, 
at  the  time,  be  intrusted,  to  insist  that  one  who  seeks  a 
recovery  at  law  against  the  county  shall  prove  the  author- 
ity u])on  which  his  claim  is  based,  without  requiring  the 
county  to  deny  such  authority,  in  the  first  instance,  by  an 
affidavit  that  no  one  has  either  the  express  authority,  or 
perhaps  the  requisite  knowledge  or  information,  to  make. 

The  term  of  office  of  county  officers  is  very  short.  There 
is  no  one  of  them  whose  duty  requires  him  to  make  the 
affidavit,  and  no  one  whose  interest  would  prompt  it;  and 
it  is  very  probable  that  after  the  lapse  of  more  than  five 
vears  from  the  time  of  the  commencement  of  this  suit  to 
the  time  of  the  trial,  there  remained  no  one  in  office  who 
could  have  honestly  made  the  required  affidavit.    These 


N 


618  Appellate  Courts  of  Illinois. 

Vol.  46.]  County  of  Cook  v.  Schaffner. 

circumstances  do  not  unite  in  the  conduct  of  the  affairs  of 
individuals  or  of  private  corporations,  and  furnish  a  further 
reason  for  distinguishing  the  duty  of  a  municipal  corpora- 
tion from  that  of  private  persons  and  corporations. 

We.  have  been  referred  to  the  cases  of  Clark  v.  Des 
Moines,  10  Iowa,  109,  and  Clark  v.  Polk  County,  10  Iowa,  21S. 

There  mavbe  distin<i:uishable  features  in  those  cases  from 
the  one  at  bar,  but  we  will  not  stop  to  consider  theuL  It  is 
sufficient  that  we  regard  the  principle  involved  as  clearly 
within  the  limits  of  the  public  policy  prevailing  in  Illinois, 
as  declared  bv  its  courts. 

We  come  next^to  the  second  point  urged  as  a  ground  for 
reversal,  viz.,  that  no  cause  of  action  arose  upon  the  orders 
or  warrants  until  after  demand  on  the  treiisurer  upon  whom 
they  were  drawn.  No  other  evidjnce  than  the  warrants 
themselves  was  introduced  in  evidence  in  support  of  the 
action,  and  no  demand  of  payment  was  shown. 

In  the  nature  of  things,  the  drawing  of  orders  or  warrants 
on  the  county  treasurer  is  the  only  possil)le  method  of  mak- 
ing money  payments  by  the  county.  The  treasurer  is  the 
lawful  custodian  of  the  funds  of  the  county,  and  in  a  cer- 
tain sense,  the  issuing  of  orders  uj)on  him  for  county  moneys 
payable  to  another  is  the  drawing  by  the  county  of  an  onler 
on  itself.  It  did  not  constitute  a  pavment  bv  the  county 
when  such  orders  were  issued,  and  the  acce])tance  of  the 
orders  Avoidd  not  preclude  the  one  in  w4iose  favor  they  were 
drawn  from  maintaining  an  action  against  the  county  uj>on 
the  original  consideraticm,  upon  a  surrender  of  the  onlers. 
Having,  how^ever,  accepted  the  warrants,  it  was  the  duty  of 
the  holder  of  them,  before  bringing  suit,  to  pursue  his  implie<l 
enirnirement  to  conform  to  the  necessarily  established  usasfe, 
and  ))resent  the  orders  to  the  treasurer  for  payment,  in  the 
absence  of  facts  which  might  have  excused  presentation. 

It  is  said  in  1  Dillon's  Municipal  Corporations,  Sec.  501, 
'*  A  creditor  of  a  town  is  nM  hound  to  receive  an  order  on 
the  treasurer,  but  may  sue  upon  his  original  cause  of  action. 
But  if  he  does  receive  such  an  order,  he  is  charged  with  the 
duty  of  presenting  it  to  the  treasurer  upon  whom  it  is  drawn, 
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or  of  alleging  facts  which  excuse  presentment,  before  he  can 
maintain  an  action  upon  it,"  and  a  large  number  of  cases  are 
cited  in  support  of  the  text. 

In  County  of  Pike  v.  Ilosford,  11  111.  170,  it  is  said  on 
page  175 :  "  The  funds  of  a  county  are  required  to  be 
kept  in  the  county  treasury,  and  are  only  to  be  paid  out  on 
the  orders  of  the '  commissioners'  court.  *  *  *  The 
creditor  must  procure  an  order  from  the  court  and  present 
it  to  the  treasurer  for  payment.  This  is  the  only  mode  by 
which  he  is  to  receive  payment  of  his  debt." 

In  City  of  Pekin/v.  Reynolds,  31  111.  529,  the  court  said : 
"  There  was  no  averment  of  a  demand  upon  the  city  treas- 
urer for  payment  of  these  coupons,  in  this  declaration.  * 
*  *  Until  a  demand  is  made,  such  a  body  is  not  in  default. 
Thev  are  not  like  individuals,  bound  to  seek  their  creditors 
to  make  payment  of  their  indebtedness." 

And  this  was  said  in  a  case  where  the  coupons  in  ques- 
tion were  made  payable  in  express  terms,  at  a  particular 
bank,  where  they  had  been  presented  and  payment  refused. 

In  People  v.  The  County  of  Tazewell,  22  111.  147,  it  was 
held:  "States,  counties,  and  (municipal)  corporations 
created  for  public  convenience  only,  are  not  required  to 
seek  their  creditors  to  discharge  their  indebtedness,  but 
when  payment  is  desired,  the  demand  should  be  made  at 
their  treasury.  That  is  the  only  place  at  which  payment 
can  be  legally  insisted  upon,  and  it  is  the  only  place  where 
the  treasurer  can  legally  have  the  public  funds  with  which 
he  is  intrusted." 

Authorities  in  other  States,  and  perhaps  others  in  Illinois, 
could  be  multiplied  in  support  of  the  proposition  that  no 
action  can  be  sustained  upon  orders  like  the  ones  in  ques- 
tion, until  after  presentation  to,  and  demand  of  payment 
upon,  the  treasurer. 

And  the  proposition  rests  upon  sound  reason.  A  county 
treasurer  is  a  public  oiHcer  under  the  law,  with  prescribed 
duties.  His  duties  require  him  to  be  at  the  treasury,  and 
for  him  to  hunt  up  the  creditors  of  the  county  and  dis- 
charge the  county's  indebtedness  to  them  wherever  they 


620  Appellate  Courts  of  Illinois. 

Vol.  46.]  County  of  Cook  v.  Schaffner. 

might  be  found,  would  require  the  employment  of  many 
agents  at  public  cost,  and  at  great  risk  to  the  public  treas- 
ure. It  must  be  held  there  is  an  implied  engagement  on  the 
part  of  every  creditor  of  the  county  to  make  presentation 
and  demand  at  the  treasury  for  the  payment  of  county 
orders  or  warrants  held  by  him,  before  he  shall  be  entitled 
to  bring  suit  against  the  county,  because  of  the  public  con- 
venience and  necessity  requiring  it. 

We  do  not  think  anything  said  by  the  court  in  City 
of  Springfield  v.  Ilickox,  2  Gilm.  24:1,  can  be  considered  as 
holding  any  contrary  doctrine,  for,  although  the  city  order 
in  question  was  not  presented  to  the  treasurer  for  payment 
until  six  days  after  the  commencement  of  the  suit,  it  was 
proven  by  the  treasurer  that  there  had  not  been  for  some 
time  previous  any  funds  in  the  treasury,  either  appropriated 
or  otherwise;  but  if  it  shall  be  so  considered,  we  think  the 
subsequent  utterances  of  the  court  should  control. 

Neither  do  we  regard  the  statement  in  The  Peo])le  ex  rel. 
V.  Johnson,  100  111.,  occurring  on  page  545,  where,  in  speak- 
ing of  the  general  qualities  or  attributes  of  county  orders, 
the  writer  of  the  opinion  said,  ''  As  soon  as  countersigned 
and  registered  by  the  treasurer  they  are  at  once  due,  Avith- 
out  presentment  for  or  demand  of  payment,"  as  contrary 
authority.  The  question  of  demand  was  not  involved  in 
that  case,  and  the  language  quoted  was  employed  argu- 
mentatively  only,  on  the  question  of  the  negotiability  of 
such  orders. 

The  only  remaining  question  is  upon  the  alleged  error 
in  excluding  the  offer  by  appellant  to  prove  that  there  was 
no  money  in  the  treasury  unappropriated  and  applicable  to 
the  payment  of  the  warrants  upon  which  the  suit  was  based, 
for  that  was  in  effect  what  the  offer  consisted  of. 

Had  the  rejected  evidence  been  admitted,  and  had  it 
established  the  facts  offered  to  be  proved,  then  such  a  con- 
dition of  things  would  have  arisen  as  the  stipulated  facts 
showed  did  exist  in  the  case  of  The  County  of  Cook  v. 
Lowe,  23  111.  A  pp.  649,  viz.: 

"  That  the  warrants  sued  on  were  issued  when  the  condi- 
tions required  by  the  statute  did  not  exist." 
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The  statute  is  imperative,  that  warrants  payable  on 
demand  may  be  drawn  on  the  treasurer  only  when,  at  the 
time  of  the  drawing  and  issuing  of  such  warrants,  there 
shall  be  sufficient  money  in  the  appropriate  fund  in  the 
treasury  to  pay  them.  Sec.  1,  Chap.  l-lOa,  R.  S.,  entitled 
"  Warrants." 

The  reasoning  of  the  opinion  in  The  County  of  Cook  v. 
Lowe  is  as  applicable  to  this  case,  with  the  offered  evidence 
excluded,  as  it  was  to  the  case  then  decided,  and  we  will 
onlv  refer  to  that  case. 

For  the  reasons  given,  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Chicago  &  Grand  Trunk  Eailway  Company 

V. 

Henry  A.  Foster,  Administrator. 

Railroads — Negligence  of— Personal  Injuries — Contributory  NeglU 
getice — Evidence — Hearsay — Instructions, 

1.  The  juty  in  a  given  case  should  not  be  instructed  that  they  must 
not  disregard  the  evidence  of  any  *'  reliable  "  witness. 

2.  In  a  personal  injury  case  where  a  death  took  place  through  the 
alleged  negligence  of  another,  a  witness  should  not  be  allowed  to  tes- 
tify that  deceased  informed  him  not  long  before  the  accident  and  at 
some  distance  from  the  place  where  it  occurred  that  he  was  going 
home  by  a  certain  street,  the  same  not  being  part  of  the  res  gestce. 

[Opinion  filed  January  7,  1898.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Mr.  F.  H  Culver,  for  appellant. 

Messrs.  F.  M.  Carltox,  David  H.  Stapp  and  David  S. 
Geer,  for  appellee. 
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!Mr.  Justice  Shkpard.  This  was  an  action  for  damages 
for  the  killing  of  George  D.  Letterman  by  the  appellant 
company  in  the  course  of  opeiating  its  trains,  in  Chicago. 

On  the  trial,  the  testimony  of  a  witness,  one  Brown,  was 
allowed,  against  objection,  as  to  what  the  deceased  said  to 
him  concerning  his  intentions  about  going  liome  by  a  cer- 
tain route,  on  the  night  of  the  accident. 

The  principal  contention  on  the  trial  was  as  to  whether 
the  deceased  was  guilty  of  contributory  negligence,  and 
there  was  evidence  tending  to  show  that  the  deceased  was 
walking  on  the  private  right  of  way  of  the  appellant,  where 
neither  his  business  nor  dutv  called  him,  at  the  time  he 
was  struck  and  run  down  bv  a  locomotive. 

The  body  was  found  about  150  feet  north  of  the  street 
crossing. 

The  jury,  by  a  special  finding,  found  that  the  deceased 
w^as  not  on  the  private  right  of  way  of  the  company  when 
struck,  but  that  he  was  struck  on  the  north  side  of  the 
street  crossing,  and  was  run  over  on  the  tracks  and  private 
right  of  way.  There  was  evidence  that  tended  to  support 
the  special  finding.  Under  such  circumstances  it  was  im- 
portant that  nothing  but  competent  evidence  should  have 
been  submitted  to  the  jury.  The  testimony  of  the  witness 
Brown  that  the  deceased  said  to  him  when  they  separated 
that  night  on  12th  street,  near  3d  avenue,  a  distance  of  two 
blocks  north  from  14th  street,  and  two  short  blocks  east  of 
the  point  of  intersection  of  the  track  on  which  the  accident 
occurred,  with'14tli  street,  to  the  effect  that  he  was  going 
down  to  14th  street  and  across  to  Clark  street,  was  wholly 
inadmissible,  and  because  it  was  on  the  vital  question  in  the 
case,  its  admission  amounted  to  such  serious  error  as  to 
require  a  reversal  for  that  error  alone.  That  conversation 
was  no  part  of  the  res  gestcv^  and  was  mere  hearsay.  An 
inspection  of  the  other  evidence  in  the  case  shows  to  us  that 
the  jury  must  necessarily  have  given  much  weight  to  this 
statement  of  the  route  the  deceased  intended  to  take,  in 
order  for  them  to  have  made  the  special  finding  that  he 
was  struck  on  14th  street. 
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There  was  further  error  in  the  exclusion  of  evidence 
offered  by  appellant,  as  to  the  condition  of  the  body  and 
clothing  of  the  deceased  when  found. 

Such  e\adence  would  have  tended  to  show  whether  the 
body  had  been  carried  or  dragged  from  the  street  crossing 
to  the  point  where  it  was  found,  and  whether  the  body  had 
been  so  cafried  or  dragged  would  have  been  a  material  cir- 
cumstance for  the  jury  to  have  considered  in  determining 
where  the  deceased  was  when  struck  by  the  locomotive. 

AVe  call  attention  to  the  manifest  error  in  the  fifth  in- 
struction given  for  the  plaintiflF,  wherein  the  jury  are  told 
that  they  may  not  "  disregard  the  evidence  of  any  relUible 
witness."  The  inaccuracy  of  the  instruction  is  apparent. 
The  jury  may  have  understood  that  every  witness  was  "•  re- 
liable," unless  he  were  successfully  impeached,  or  it  was 
shown  that  his  reputation  for  veracity  was  bad.  or  that  they 
were  at  liberty  under  the  law  to  arbitrarily  and  capriciously 
say  one  witness  was  reliable  and  another  was  not. 

The  two  succeeding  instructions  for  the  plaintiff  should 
have  been  more  accurately  drawn  in  the  matter  of  stating 
the  degree  of  care  and  of  negligence  which  a  railway  com- 
pany must  observe  and  may  be  guilty  of  in  the  operation 
of  its  trains. 

The  judgment  will  have  to  be  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 


J.  Harley  Bradley 

V. 

James  H.   Gilbert. 


Injunctions— Taxpayer— Misappropriation  of  Public  Funds— Parties, 

1.  Tlie  right  of  a  taxpayer  to  file  a  bill  to  prevent  the  misappropria- 
tion of  public  funds  is  unquestionable. 

2.  The  president  of  the  board  of  county  commissioners  of  Cook  Coimty , 
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and  the  treasurer  of  said  county,  are  neceasary  parties  in  a  proceeding  to 
prevent,  by  injunction,  the  use  of  county  funds  in  paying  the  sheriff  for 
the  diet  of  prisoners  in  tlie  county  jail.  The  sheriff  is  not  a  necessary  party 
in  such  case. 

[Opinion  filed  January  7,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  II.  IIoRTON,  Judge,  presiding. 

Messrs.  IIamline,  Scott  &  Lord,  for  appellant. 

Mr.  E.  R.  Bliss,  for  appellee. 

Mr.  Justice  Gary.  The  appellant,  a  taxpayer  of  Cook 
County,  filed  his  bill  against  the  president  of  the  board  of 
county  commissioners,  the  treasurer,  and  the  appellee,  sheriff 
of  Cook  County,  to  prevent,  by  injunction,  the  use  of  the 
county  funds  in  paying  the  sheriff  for  the  diet  of  prisoners 
in  the  jail.     An  interlocutory  injunction  was  granted. 

On  demurrer  by  the  sheriflF,  the  court  dismissed  the  bill  as 
to  him,  and  then  the  ap|)ellant  dismissed  it  as  to  the  others, 
and  appealed.  On  this  appeal  he  asks  that  the  injunction 
be  continued  under  Sec.  21,  of  Chap.  69,  "  Injunctions." 

The  right  of  a  taxpayer  to  file  a  bill  to  prevent  the  mis- 
ap))ropriation  of  public  funds  is  conceded  by  the  appellee. 
Littler  v.  Jayne,  124  111.  123,  was  preceded  by  many  cases 
like  it  in  principle. 

But  the  president  and  treasurer  being  out  of  the  case,  the 
making  of  the  w^arrants,  and  thereby  the  appropriation  of 
so  much  of  the  countj'^  funds,  to  the  exclusion  of  subsequent 
warmnts,  can  not,  in  this  suit,  be  prevented.  The  effect  of 
only  restraining  the  sheriff  from  receiving  the  warrant  would 
be  to  tie  up  the  amount  in  the  county  treasury.  County  of 
Cook  V.  Schaffner,  46  111.  App.  611. 

The  president  and  treasurer  are  therefore  necessary  par- 
ties to  the  suit  that  is  to  prevent  the  injury  to  the  taxpayer. 
It  is  the  same  to  him  if  the  money  is  kept  from  use  by  the 
county  as  it  would  be  if  it  were  paid  out  wrongfully.  Sub- 
sequent taxes  would  be  as  heavy  in  the  one  case  as  the  other. 


FiusT  District — October  Term,  1892.       625 

C,  B.  &  Q.  R.  R.  Co.  V.  Goldman. 

On  the  other  hand,  the  sheriff  is  not  a  necessary  party. 
Leitch  V.  Wentworth,  71  111.  146. 

Under  these  circumstances  the  injunction  can  not  be  con- 
tinued.   The  application  is  denied. 

Ajyplicaiion  denied. 


The    Chicago,   Burlington    &  Quincy    Kailroad 

Company 

V. 

Solomon  Goldman.  - 

Troy^er — Instructions, 

in  an  action  of  trover  to  recover  the  value  of  goods  alleged  to  have 
been  shipped  from  a  point  named,  to  plaintiff,  the  contention  being  tliat 
they  came  into  the  possession  of  defendant  as  the  last  in  the  line  of  car- 
riers to  the  place  to  which  they  had  been  sliipped,  in  view  of  the  giving 
of  erroneous  instructions  in  behalf  of  tlie  plaintiff,  ignoring  the  fact  that 
the  evidence  fell  sliort  of  establishing  beyond  doubt  that  defendant 
company  received  the  goods,  this  court  holds  that  the  judgment  against 
it  can  not  stand. 

[Opinion  filed  January  7,  1893.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Mr.  Chester  M.  Dawes,  for  appellant. 

Mr.  MiLFORD  J.  Thompson,  for  appellee. 

Mr.  Justice  Waterman.  This  was  an  action  of  trover  to 
recover  the  value  of  goods  alleged  to  have  been  shipped  at 
Baltimore,  Maryland,  to  the  plaintiff  at  Spring  Valley,  Illi- 
nois. It  was  not  claimed  that  the  defendant  received  the 
goods  at  the  point  of  shipment,  but  that  they,  on  their  way 
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to  Spring  Yalley,  came  into  the  ]X)ssession  of  the  C.  B.  &Q. 
Ry.  Co.,  as  the  last  in  the  line  of  the  carriers  to  that  place. 
There  Avas  a  verdict  and  judgment  for  the  plaintiff ,  from 
which  this  appeal  is  prosecuted. 

The  milroad  company  denied  that  it  had  ever  received 
tlu?  gocKls,  and  the  evidence  upon  this  point  was  far  from 
establishing  beyond  doubt,  that  they  came  to  its  hands;  yet 
the  court,  at  the  instance  of  the  ])laintiff,  gave  to  the  jurj' 
the  following  instruction : 

"  If  you  lind  from  the  evidence  that  the  goods  were 
shii)y)ed,  and  further  find  that  they  were  not  delivered  to 
])laintifr,  and  that  he  appeared  at  the  point  of  destination 
within  a  reasonable  time  after  the  goods  were  received,  or 
could  have  been  received,  in  the  ordinary  course  of  trans- 
portation, and  a  demand  was  made  therefor  by  the  shipper 
or  his  agiMit,  and  you  further  find  that  the  defendant  failed 
to  deliver  the  goods  on  such  demand,  you  will  then  find  the 
defendant  guilty  of  conversion,  and  fix  the  penalty  in  the 
sum  of  the  value  of  the  goods,  in  addition  to  such  damages,  if 
any,  as  have  been  actually  sustained  by  the  plaintiff  through 
tlie  negligence  of  the  defendant  and  its  agents,  provided  you 
brieve,  from  the  evidence,  that  said  defendant  was  guilty  of 
no.rliirence."    This  was  clearlv  erroneous. 

Tiie  goods  were  not  delivered  by  the  plaintiff  to  api>el- 
lant,  but  to  another  company.  The  instruction  holds  the 
railroad  company  liable,  if  the  goods  were  not  delivered  to 
the  plaintiff  within  a  reasonable  time  after  they  could  have 
been  received  in  the  ordinary  course  of  transportation. 
Tliat  is,  this  defendant  is  made  liable  for  the  acts  of  trans- 
portation companies  and  others  into  or  through  whose  hands 
the  goods  passed,  although  they  may  never  have  reached 
the  hands  of  apix?llant. 

Tiie  court  also  gave  the  following  instruction:  ''The 
jury  is  instructed  that  the  law  imposes  upon  a  carrier  the  duty 
of  transporting  goods  from  one  point  to  another  as  promptly 
as  the  ordinary  course  of  traffic  will  permit,  and  that  the 
carrier  is  liable  for  all  damage  or  loss  of  goods  to  the  owner 
unless  he  can  show  that  such  damage  or  loss  is  not  the 
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fault  or  negligence  of  the  carrier  and  its  agents.  And  the 
burden  is  upon  the  common  carrier  to  show  a  want  of  neg- 
ligence on  its  part." 

This  was  calculated  to  mislead.  The  rule  announced  is 
only  applicable  to  a  carrier  into  whose  hands  goods  actually 
come.  There  was  no  pretense  that  appellant  did  not,  if  the 
goods  came  to  its  hands,  forward  them  promptly;  the  evi- 
dence of  the  plaintiff  tended  to  show,  only,  that  it  lost  them 
after  their  arrival  at  Spring  Valley.  The  instruction  had, 
under  the  evidence,  no  place  in' the  trial  of  this  cause. 

We  regard  it  as  questionable  if  the  admissions  of  an  agent, 
concerning  a  past  transaction,  are  admissible  in  evidence 
against  the  principal,  when  such  admissions  have  never  been 
acted  upon.  It  is  seldom  that  the  authoritj^  of  an  agent  ex- 
tends to  the  making  of  admissions  as  to  what  has  been  done 
at  a  past  time,  in  a  transaction  then  at  an  end.  Wharton 
on  Evidence,  Sec.  1180. 

This  phase  of  the  case  has  not  been  discussed  by  counsel, 
and  as  it  may  not  arise  upon  another  trial,  we  refraii^  from 
further  consideration  of  the  subject. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


John  Erwin  McDowell  et  al 

V. 

John  K.  Joice  e^t   al. 

"Real  Property — Partnership  for  Dealing  in — Fraud, 

Upon  a  bill  filed  by  some  of  a  numerous  body  of  shareholders  of  an 
association  formed  for  the  purpose  of  sx)eculating  in  real  estate,  to  en- 
force a  common  benefit  against  several  of  their  associates  specially 
charged  with  fraud,  certain  lands  having  been  bouglit  for  a  much  less 
sum  than  that  at  which  they  were  turned  over  to  the  association,  tliis 
court  holds  that  the  scheme  to  buy  such  lands  through  an  intermediary 
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and  turn  them  over  at  an  increased  price  was  a  fraud  upon  the  members 
of  the  association  who  joined  in  the  purchase;  that  the  parties  to  the 
fraudulent  scheme  were  trustees;  that  the  notes  secured  bv  trust  deed 
covering  such  difference  in  price  should  be  given  up  and  canceled  and 
the  trust  deed  released,  and  that  the  distribution  of  the  fruits,  by  way 
of  money,  of  the  decree,  is  a  question  for  which  the  court  would  always 
be  open. 

[Opinion  iBled  January  7,  1893.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Pence  &  Carpenter,  for  appellants. 

The  Supreme  Court  of  this  State,  as  do  other  courts,  hold 
that  a  man  may  lawfully  contract  to  sell  a  tract  of  land 
before  he  gets  the  title  thereto,  and  may  enforce  a  specific 
performance  of  such  contract.  The  only  thing  necessary  is 
that  he  should  have  the  title  when  the  time  for  performance 
comes.  Merryman  v.  David,  81  111.  404;  Dressel  v.  Jonlan, 
104  ifass.  407;  Rutland  v.  Blister,  63  Miss.  683-686;  2 
Story,  Eq.  Jur.,  Sec.  777. 

In  Rutland  v.  Blister  the  court  savs : 

"A  person  may  bargain  to  convey  land  to  which  he  has 
no  title,  legal  or  equitable.  When  the  time  for  perform- 
ance comes,  he  fulfills  the  obligation  if  he  induces  him  who 
has  the  title  to  convev  to  the  vendee." 

Mr.  Martin  has  performed  his  contract.  He  owed  no 
duty  to  appellees  when  he  contracted  with  them  to  sell  to 
them.  lie  was  not  a  member  of  their  association.  He  was 
not  their  agent  and  never  had  been. 

Appellees  have  no  right  to  make  an  inquiry  as  to  how 
Martin  expected  to  pay  for  the  property,  or  as  to  whom  he 
expected  to  sell  it  when  he  contracted  with  Lewis,  or  as  to 
whether  he  expected  to  sell  same  to  appellees.  They  are 
not  interested  in  any  such  inquiry.  Martin  owed  them  no 
duty.  He  had  a  right  to  purchase  and  to  sell  of  whom  and 
to  whom  he  might  choose  without  permission  from  appel- 
lees. 

Martin,  and  Gilliland  and  McDowell  under  him,  became 
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interested  in  the  premises  in  question,  before  the  second 
syndicate  or  association  was  formed;  and  although  Gilli- 
land  and  McDowell  became  members  of  the  second  associ- 
ation subsequently,  they  had  a  right  to  sell  the  property  to 
the  association  of  which  they  became  members,  at  any  price 
that  might  be  agreed  upon  between  them,  no  matter  what 
it  may  have  originally  cost.  ' 

No  fraudulent  misrepresentation  was  made  by  Martin, 
Gilliland  or  McDowell.  IMaggs  and  his  associates  did  not 
rely  upon  any  representation  made  by  them.  Martin,  Gil- 
liland and  McDowell  were  in  no  sense  agents  or  trustees  in 
the  original  purchase  of  Lewis,  because  the  second  syndicate 
did  not  then  have  an  existence,  and  they  afterward  dealt 
with  the  second  syndicate  at  arm's  length.  There  is 
not  a  single  allegation  of  fraud  in  the  bill,  or  proof  in  the 
evidence,  showing  that  either  of  these  gentlemen  made  any 
fraudulent  representation  of  any  kind  whereby  the  syndi- 
cate was  induced  to  purchase.  Densmore  Oil  Comj)any  v. 
Densmore,  64:  Pa.  St.  43. 

The  opinion  in  that  case  was  delivered  by  Sharswood,  J., 
in  the  course  of  which  he  said : 

"  There  are  two  principles  applicable  to  all  cases  of  part- 
nerships or  associations  for  a  common  purpose  of  trade  or 
business,  which  appear  to  be  well  settled  on  reason  and 
authoritv. 

"  The  first  is  that  any  man,  or  number  of  men,  who  are 
the  owners  of  any  kind  of  property,  real  or  personal,  may 
form  a  partnership  or  association  with  others,  and  sell  that 
property  to  the  association  at  any  price  which  may  be  agreed 
upon  between  them,  no  matter  what  it  may  have  originally 
cost,  provided  there  be  no  fraudulent  misrepresentation 
made  by  the  vendors  to  their  associates.  They  are  not 
bound  to  disclose  the  profit  which  they  may  realize  by  the 
transaction.  They  were  in  no  sense  agents  or  trustees  in 
the  original  purchase,  and  it  follows  that  there  is  no  confi- 
dential relation  between  the  parties  which  affects  them  with 
any  trust.  It  is  like  any  other  case  of  vendor  and  vendee. 
They  deal  at  arm's  length.    Their  partners  are  in  no  better 
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position  than  strangers.  They  must  exercise  their  own  judg- 
ment as  to  the  value  of  what  thev  buy.  As  is  succinctly  and 
well  stated  in  Foss  v.  Ilarbottle,  2  Hare,  489,  *  A  party  may 
have  a  clear  right  to  say,  •'  I  begin  the  transaction  at  this 
time.  I  have  purchased  land,  no  matter  how  or  from  whom, 
or  at  what  price.  I  am  willing  to  sell  it  at  a  certain  price 
for  a  given  purpose." ' 

*•  The  second  principle  is,  that  where  persons  form  such 
an  association,  or  begin  or  start  the  project  of  one,  from 
that  time  they  do  stand  in  a  confidential  relation  to  each 
other,  and  to  all  others  who  may  subsequently  become  mem- 
bers or  subscribers,  and  it  is  not  competent  for  any  of  them 
to  purchase  proi)erty  for  the  purposes  of  such  company,  and 
then  sell  it  at  an  advance  without  a  full  disclosure  of  the 
facts." 

The  facts  in  this  case  bring  it  clearly  within  the  first  prin- 
ciple mentioned  by  Justice  Sharswood.  The  evidence  shows 
that  whatever  interest  Martin  had  in  this  property,  or  what- 
ever interest  Gilliland  and  McDowell  had,  if  they  had  any, 
was  obtained  by  purchase  from  Lewis  before  there  were  any 
negotiations  for  the  sale  of  it  to  the  syndicate  in  question, 
and  before  the  syndicate  in  question  had  an  existence,  or 
was  in  contemplation.  It  is  true  that  the  evidence  of  the 
interest  so  obtained  bv  Martin  was  not  signed  bv  Lewis 
until  the  day  that  the  new  syndicate  accepted  the  offer  of 
Martin  to  sell  the  same  to  it,  but  in  this  case  there  was  no 
representation  of  any  kind  that  either  of  these  appellants 
would  act  as  the  agent  of  the  syndicate,  or  obtain  the  prop- 
erty in  question  for  the  syndicate  at  the  original  cost  price, 
but  all  that  was  said  and  done  was  that  Mr.  UiUiland  offered 
them  the  premises  in  question  at  a  certain  price,  as  the  rejv 
rcsentative  of  Mr.  Martin,  who  had  before  that  time  acquired 
an  interest  from  Mr.  Lewis.  Ko  representation  was  made 
by  any  of  the  three  persons  to  the  syndicate  as  to  the  value, 
or  as  to  the  original  cost  of  the  land,  whereby  they  couhl  be 
misled,  and  there  was  no  suppression  of  any  fact  that  the 
syndicate  was  entitled  to  know. 

The  association  depended  upon  the  judgment  of  their  own 
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officers  and  did  not  authorize  Martin,  Gilliland  or  McDowell 
to  buy  the  property  for  them.  They  bought  this  pro])erty 
of  Martin,  and  not  through  Martin,  Gilliland  or  McDowell, 
as  agents  of  the  association,  and  hence  there  was  no  confi- 
dential relation  and  no  fraud  in  fact. 

The  association  dealt  with  Martin  as  principal,  and  not  as 
agent.  Neither  Martin,  Gilliland  nor  McDowell  promised 
the  association  to  buy  for  them,  but  they  dealt  at  ann's 
length.  And  the  association  and  its  officers  did  not  place 
any  trust  or  confidence  in  Martin,  nor  in  Gilliland,  nor 
McDowell,  in  making  such  purchase. 

As  Judge  Sharswood  said  in  the  Densmore  case : 

"  Anv  man  or  number  of  men  who  are  the  owners  of 
any  kind  of  property  may  form  a  partnership  or  association 
with  others,  and  sell  that  property  to  the  association  at  any 
price  w'hich  may  be  agreed  upon  between  them,  no  matter 
what  it  may  have  originally  cost,  provided  there  is  Ao  fraud- 
ulent misrepresentation  made  by  the  vendors  to  their 
ass(x;iates." 

The  only  exception  is  that'  there  should  be  no  fraudulent 
misrepresentations.  That  is,  there  must  be  an  actual  fraud 
to  render  the  contract  imj:)eachable,  not  a  constructive  fraud. 
An  attorney  may  sell  to  his  client,  or  agent  to  his  principal, 
or  a  shareholder  in  a  corporation,  and  even  an  officer,  to  his 
corporation,  and  a  member  of  a  firm  to  his  firm. 

All  such  contracts  are  binding,  unless  the  persons  occupy- 
ing such  fiduciary  relations  are  guilty  of  an  actual  fraud. 
Densmore  Oil  Co.  v.  Densmore,  04  Pa.  St.  43 ;  Whitman  v. 
Bowden,  27  South  Carolina,  53,  60 ;  Merrick  v.  Peru  Coal 
Co.,  61  111.  472;  1  MoraAvetz  on  Cor.,  Sec.  521. 

I  need  not  refer  again  to  the  language  used  by  Judge  Shars- 
wood in  the  Densmore  case. 

In  Whitman  v.  Bowden,  the  court  said :  "  The  mere  rela- 
tion of  jiartners  does  not  forbid  a  contract  by  one  partner 
w-ith  the  firm,  and  such  contract,  if  hona  Jide  and  free  from 
fraud,  will  be  sustiiiiied." 

The  Supreme  Court  of  Illinois  in  Merrick  v.  Peru  Coal 
Co.,  said :    ^*  There  is  no  rule  which  prohibits  a  shareholder 
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from  dealing  with  the  company."     In  1  Morawetz,  Cor.,  Sec. 
521,  the  author  savs  : 

'  4.' 

"  A  director  or  other  agent  of  a  corj)oration  may  deal  with 
a  company,  provided  it  be  adequately  represented  by  other 
agents ;  he  may  also  purcliase  property  and  afterward  sell 
it  to  the  corporation  at  an  advance,  provided  it  was  not  his 
duty  when  he  made  the  purchase  to  purchase  on  behalf  of 
the  company.  So  an  agent  of  a  corporation  may  purchase 
claims  against  the  company  at  a  discount  and  enforce  them 
in  full,  if  he  be  not  under  obligation  to  make  the  purchase 
on  behalf  of  the  corporation." 

Neither  Martin  nor  Gilliland  nor  McDowell  were  under 
obligations  to  make  the  purchase  on  behalf  of  the  association. 
A  member  of  the  association  under  tlieir  articles  w^as  not 
permitted  to  represent  the  association;  only  its  officers  ha<l 
such  right. 

It  is  error  for  the  court  to  order  the  entire  sum  paid  over 
to  the  nominal  complainants,  but  the  court  is  bound  to  give 
notice  of  some  kind,  and  aiFord  to  other  interested  parties 
an  opportunity  to  prove  their  Cjlaims  and  participate  in  the 
distribution. 

In  the  case  of  Ilallett  v.  Ilallett  (I  quote  from  the  sylla- 
bus), it  was  held : 

"  Where  there  are  many  persons  having  claims  on  a  fund, 
and  the  shares  of  a  part  can  not  be  determined  until  the 
rights  of  all  the  others  are  settled  and  ascertained,  as  in  the 
ciuse  of  residuary  legatees  or  creditin-s  of  an  insolvent  estate, 
all  must  be  made  parties,  or  they  must  have  an  opportunity 
of  coming  in  and  substantiating  tlieir  claims,  before  any  dis- 
tribution of  the  fund  can  be  made." 

And  the  court,  in  the  body  of  the  opinion,  says : 

"  And  if  it  appears  on  the  face  of  the  complainant's  bill 
that  an  account  of  the  whole  fund  must  be  taken,  and  that 
there  are  other  parties  interested  in  the  distribution  thereof, 
to  whom  tlie  defendants  would  be  bound  to  render  a  similar 
account,  the  latter  may  object  that  all  who  have  a  common 
interest  with  the  complainants  are  not  before  the  court.  In 
these  cases,  to  remedy  the  practical  inconvenience  of  making 
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a  great  number  of  parties  to  the  suit,  and  compelling  those 
to  litigate  who  might  otherwise  make  no  claim  upon  the 
defendants  from  the  fund  in  their  hands,  a  method  has  been 
devised  of  pennitting  the  complainants  to  prosecute  on 
behalf  of  themselves  and  all  others  standing  in  the  same 
situation  who  may  afterward  elect  to  come  in  and  claim  as 
parties  to  the  suit,  and  bear  their  proportion  of  the  exj)enses 
of  the  litigation.  But  such  parties  neglecting  to  come  in 
under  the  decree  after  a  reasonable  notice  to  them  for  that 
purpose,  the  fund  will  then  be  distributed  without  reference 
to  any  unliquidated  or  unsettled  claims  which  they  might 
have  had  upon  the  same.  But  if  the  rights  of  such  absent 
parties  are  known  or  ascertained  by  the  proceedings  in  the 
suit,  provision  w-ill  be  made  for  them  in  the  decree.  In 
either  case  the  court  will  protect  the  defendants  against  any 
further  litigation  in  respect  to  the  fund." 

So  in  the  case  of  Tunesma  v.  Shuttler,  our  Supreme  Court 
held  that  a  distribution  could  onlv  be  made  to  those  who 
should  come  in  and  establish  their  claims,  or  to  those  to 
whom  notice  had  been  given  that  there  is  a  fund  for  distri- 
bution, so  that  they  may  have  the  opportunity  to  come  in 
and  establish  their  claims. 

Storj^  in  his  Equity  Pleading,  Sec.  99,  says : 

"  In  all  bills  of  this  sort  the  w^hole  administration  and  set- 
tlemen  of  the  estate  is  assumed  by  the  court.  Estates  are 
marshaled,  and  the  decree  is  made  for  the  benefit  of  all  the 
creditors.  The  other  creditors  may  come  in  under  the  de- 
cree and  prove  their  debts  before  the  master  to  whom  the 
case  is  referred,  and  obtain  satisfaction  of  their  demands 
equally  with  the  plaintiffs  in  the  suit.  And  under  such  cir- 
cumstances they  are  treated  as  parties  to  the  suit.  If, 
however,  they  decline  to  come  in  before  the  master,  they 
will  be  excluded  from  the  benefit  of  the  decree,  and  yet  they 
Avill  from  necessity  be  considered  as  bound  by  the  acts  done 
under  the  authority  of  the  court." 

It  is  against  all  the  principles  of  jurisprudence  that  an 
entire  fund  belonging  to  many  should  be  paid  over  to  the 
complainants  without  giving  an  opportunity,  by  notice  or 
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Otherwise,  to  those  who  were  not  in  court  to  come  in  and 
participate. 

^fessrs.  Aldrich,  Payne  &  Defrees,  Charles  S.  Babcock 
and  11.  11.  C.  Miller,  for  appellees. 

While  several  proj)ositions  of  law  have  been  discussed  by 
counsel,  it  seems  to  us  that  the  principles  involved  in  this 
transaction  are  so  plain  and  simple  that  a  bare  reference  to 
them  is  sufficient. 

The  Cook  County  Land  Investment  Association  belongs 
to  the  class  of  or^fanizations  referred  to  in  Pettis  v.  Atkins, 
60  111.  454-,  in  which  it  is  said  by  Justice  AValker :  "  This 
organization  not  having  been  formed  under  any  statute,  it 
became  a  voluntary  association,  like  any  other  partnership, 
and  must  be  governed  by  the  law  regulating  that  relation." 
Being  a  partnership,  a  confidential  relation  existed  between 
every  member  of  the  co-partnership,  and  each  was  bound  to 
disclose  to  the  other,  every  fact  of  importance  aifocting  the 
joint  good. 

In  Delmonico  v.  Roundebush,  2  McCrary,  in  discussing 
a  somewhat  similar  situation,  the  court  says,  p.  23  :  "  The 
principle  which  obtains  among  partner,  that  all  mem- 
bers of  a  partnership  shall  be  loyal  to  the  general  con- 
cerns, extends  to  those  who  are  negotiating  for  partner- 
ship, to  the  members  of  joint  stock  associations,  to  the 
directors  of  corporations,  and  others  who  are  in  the  same 
position  of  trust  and  confidence."  Cites  Collyer  on  Part- 
nership, Gth  edition,  255  and  note,  and  continues:  "It  is 
believed  tiiat  the  same  rule  is  applicable  to  all  persons 
who  may  be  engaged  in  a  common  undertaking,  and  any 
of  the  associates  are  intrusted  with  the  interests  of  the  asso- 
ciation. Certainly,  it  can  not  be  said  that  of  several  associ- 
atos,  one  may  turn  the  joint  concerns  or  property  to  his  own 
advantaofe,  without  the  consent  of  the  others.  Whatever 
the  relation  of  the  parties  may  be,  if  they  have  united  for  a 
common  purpose,  they  must  be  loyal  to  that  purpose,  and 
no  one  or  more  of  the  members  can,  without  the  consent  of 
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his  associates,  appropriate  to  his  own  use  the  property  of 
all."  See  also  Morrill  v.  Colehour,  82  111.  618;  Eoby  v.  Cole- 
hour,  135  111.  329. 

In  Sec.  307  of  Bates  on  Partnership,  the  author  says: 
"  Where  a  finn  is  formed  for  the  purpose  of  purchasing  and 
dealing  in  a  tract  of  land,  or  where  a  firm  buys  land,  a 
secret  arrangement  between  tKe  seller  and  one  partner  by 
which  the  latter  obtains  a  reward  for  inducing  the  firm  to 
buy,  or  *a  commission  on  the  sale,  or  where  such  partner, 
having  an  option  to  buy,  sells  to  the  firm  at  an  advance,  he 
will,  of  course,  be  compelled  to  account  for  his  gains." 
Citing  among  other  cases,  Emory  v.  Parrott,  107  Mass.  95 ; 
Grant  v.  Hardy,  33  Wis.  668 ;  Faulds  v.  Yates,  57  111.  41(J. 
And  the  principles  here  announced  are  abundantly  sus- 
tained by  these  cases  and  many  others  which  may  be  cited. 

Counsel  have  cited  Ely  v.  Hanford,  65  111.  207,  and  some 
other  cases,  to  sustain  the  proposition  that  if  Gilliland  and 
McDowell  were  the  agents  of  the  syndicate  in  making  tliis 
purchase,  and  concealed  their  interest  theretofore  obtained 
in  the  sale,  that  would  be  sufficient  ground  upon  which  to 
have  the  sale  set  aside  by  complainants;  but  complainants 
can  not  elect  to  take  lands  from  the  sale,  and  at  the  same 
time  recover  for  the  profits  made  by  such  agents.  It  will 
be  noticed  that  the  cases  have  no  application  to  the  facts  of 
the  case  at  bar. 

This  is  disposed  of  by  the  first  paragraph  of  the  opinion 
of  Mr.  Justice  Sheldon,  quoted  on  page  48  of  counsel's 
brief.  That  is,  "  This  action,  we  conceive,  is  sustainable 
only  u])on  the  ground  that  the  relation  of  principal  and 
agent  existed  between  Hanf©rd  and  Ely,  at  the  time  the 
latter  contracted  with  Metz  for  the  lot  on  the  13th  of  Jul  v. 
If,  before  that  time,  Ely  had  undertaken  to  act  as  the 
agent  of  Hanford  to  make  the  purchase  for  the  latter,  he 
would  be  liable  in  this  action  to  refund  to  Hanford  the 
difference  between  what  Hanford  paid  him  and  what  he 
paid  Metz  for  the  lot;  for,  being  Hanford's  agent,  this  pur- 
chase from  Metz  would  be  Hanford's  purchase,  and  Han- 
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ford  would,  therefore,  be  entitled  to  the  full  benefit  of  the 
contract."  This  is  precisely  the  case  at  bar.  McDowell 
and  Gilliland  were  members  of  the  association,  owing  such 
a  duty  to  the  association  that  it  was  impossible  for  them  to 
have  contracted  with,  in  or  about  the  lands  affecting  the 
association,  without, "  in  law,  contracting  as  such,  as  the 
agents  of  the  association,  and  on  its  behalf. 

In  this  connection,  note  the  case  of  Grant  v.  Hardy,  33 
Wis.  6GS;  there,  one  IIard\'',  a  real  estate  broker,  presented 
land  to  Grant  for  sale  for  §8,000.  He  had  made  an  arrange- 
ment with  Stonebreaker,  the  owner,  for  the  sale  of  the 
property  for  §0,000.  The  owner  and  the  agent  co-operated 
to  induce  Grant  to  make  the  purchase,  and  it  was  arranged 
that  Grant  and  Hardy  would  make  the  purchase  together, 
Grant  three-fourths,  Hardy  one-fourth.  Grant  paid  §6,000 
and  Hardy  paid  the  §2,000  which  was  paid  back  to  him  by 
Stonebreaker.  Hardy  subsequently  sold  his  quarter  interest 
to  Grant  for  §2,100.  Grant  learned  afterward  of  the  fraud 
which  had  been  perpetrated  upon  him,  and  brought  his 
suit  to  recover  the  amount  paid  by  him  to  Hardy.  The 
Supreme  Court  sustained  the  right  of  recovery,  and  quoted 
with  approval  the  following  language,  p.  074 : 

"  Whenever  parties  stand  in  such  a  relation  that  while  it 
continues,  confidence  is  necessarily  rcjiosed  by  the  one,  and 
an  influence,  which  naturally  grows  out  of  a  confidence,  is 
possessed  by  the  other,  and  this  confidence  is  abused,  or  the 
influence  is  exerted  to  obtain  an  advantage  at  the  expense 
of  the  confiding  party,  the  j^erson  so  availing  himself  of  his 
position  will  not  be  permitted  to  retain  the  advantage,  al- 
though the  transaction  could  Tiot  be  impeached  if  no  such 
confidential  relation  had  subsisted."  Citing  1  Story's  Eq. 
Jur.,  Sec.  323;  Willard's  Eq.  Jur.,  109,  etc. 

And  the  court  held  that  Hardy  was  in  duty  bound  to  dis- 
close the  facts  to  his  principal. 

The  court,  on  pages  070-077,  after  discussing.the  matter 
fully,  stated :  "  It  is  suggested  in  the  brief  of  counsel  for 
the  defendant,  that  the  plaintiff  paid  no  more  for  his  inter- 
est than  it  was  actually  worth.     That  may  be  so.     Still,  it 
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does  not  affect  the  question  we  are  considering.  If  a  fidu- 
ciary relation  subsisted,  it  imposed  upon  each  the  duty  of 
acting,  relative  to  the  subject-matter,  for  the  best  interest 
of  the  other." 

It  is  a  well  settled  principle  that  an  agent  can  not  become 
the  purchaser  from  himself,  nor  can  he  set  up  a  nominal 
vendee,  as  was  done  in  this  case.  Hovenden  on  Fraud,  147; 
Bigelow  on  Fraud,  272. 

And  very  interesting  cases  on  the  same  principle  are  those 
of  Porter  v.  Woodruff,  36  N.  J.  Eq.  174,  and  Kerfoot  v. 
Ilyman,  52  111.  512. 

Mr.  Justice  Siiepard.  In  October,  1890,  about  thirty 
persons,  including  the  appellants,  Maggs,  Gilliland  and  J.  E. 
McDowell,  organized  an  association,  under  the  name  of  the 
Cook  County  Land  Investment  Association,  which  was  in 
effect  a  partnership,  for  the  purpose  of  dealing  in  land.  Ko 
time  was  limited  for  its  duration.  Articles  of  association 
and  agreement  were  reduced  to  writing  and  signed  by  all 
who  became  members.  The  writing  provided,  among  other 
things,  that  Stephen  B.  Van  Kirk,  one  of  the  partners,  should 
take  and  hold  title  to  all  lands  which  might  be  acquired,  in 
trust  for  the  partnership,  and  that  three  other  partners, 
Maggs,  McLennan  and  Church,  should  be  a  managing  com- 
mittee to  whom  should  be  intrusted  the  active  control  of 
the  affairs  of  the  association. 

Shortly  afterward,  and  on  the  twenty-eighth  day  of  the 
same  month,  the  said  managing  committee  bought  a  tract 
of  twenty  acres  of  land  in  this  county,  and  ten  days  later 
sold  the  same  at  a  price  which  netted  a  profit  of  nearly 
twenty  dollars  on  each  share  of  stock  on  which  twenty-five 
dollars  had  been  paid. 

The  defendant,  J.  Erwin  McDowell,  acted  as  the  attorney 
of  the  association  in  all  legal  matters  pertaining  to  the  said 
purchase  and  sale,  and  he  was  one  of  the  partners.  No 
complaint  is  made  of  the  administration  of  the  affairs  of  the 
association  connected  with  this  first  purchase  and  sale. 

Immediately  after  the  sale  of  said  twenty-acre  tract,  and 
before  the  transaction  had  been  entirely  closed  up  as  between 
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the  members  of  the  association,  Maggs,  who  was  one  of  the 
managing  committee,  Van  Kirk,  who  was  trustee,  appointed 
to  take  and  hold  title,  and  Gilliland,  who  was  a  partner  in 
the  association,  went  out  and  examined  another  tract  of  1(>0 
acres,  which  at  that  time  belonged  to  one  Thomas  Lewis; 
and  such  negotiations  were  subsequently  had,  by  the  inter- 
vention of  J.  Erwin  McDowell,  who  knew  Lewis,  as  resulted, 
on  November  15, 1890,  in  an  agreement  by  Lewis  to  sell  the 
land  for  §32,000,  which  was  at  the  rate  of  8200  per  acre. 

Some  delays  occurred,  and  it  was  not  until  about  two  weeks 
later  that  the  contract  was  actually  reduced  to  writing  and 
signed.  The  written  contract  provided  for  a  sale  by  Lewis 
to  one  Anderson  E.  Martin,  who  Avas  first  seen  or  known  bv 
Lewis  in  the  transaction,  at  the  time  of  executing  the  con- 
tract, and  the  payment  of  $1,000  as  earnest  money.  Martin 
was  a  friend  of  McDowell  and  Gilliland.  The  written 
agreement  was  dated  on  November  29th,  but,  the  earnest 
money  not  having  been  raised,  it  was  not  signed  by  Lewis 
until  at  the  time  the  $1,000  was  paid  to  him,  on  December 
3,  1800. 

Thereupon  the  following  circular  was  prepared  : 

''  November  29,  1890. 
"  To  the  Subscribers  of  the  Cook  County  Land  Investment 
Association : 

"  We  have  an  option  on  IGO  acres  at  ITarvey,  one  mile 
frontage  on  Western  avenue,  running  from  151st  street  to 
159th  street,  at  $350  per  acre.  It  is  our  opinion  that  this 
property  can  be  very  rapidly  turned  over  at  a  magnificent 
advance,  and  as  it  is  necessary  to  raise  one-fifth  the 
amount  of  purchase  money  inside  of  sixty  days,  the  shares 
will  be  of  the  value  of  $125,  payable  $25  cash,  $25  one  year, 
$25  two  years,  $25  three  years  and  $25  four  years,  with  six 
])er  cent  interest.  Before  closing  this  deal,  we  must  have 
the  shares  guaranteed,  as  it  will  take  500  shares  to  carry 
throuofh. 

Place  your  names  on  other  side,  and  mark  ao:ainst  same 
number  of  shares  you  would  like  allotted  to  you. 

Eespectfully  yours. 

Managing   Commtttee." 
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This  circular  was  passed  around  and  signed  by  Maggs, 
Gilliland  and  McDowell,  and  many  others,  with  the  number 
of  shares  each  desired  to  take  marked  arainst  their  names. 
Martin  did  not  sign,  but  following  under  McDowell's  name, 
•McDowell  wrote: 

"  Grantor  agrees  to  take  last  100  shares  if  not  otherwise 
dis|)osed  of,"  and  McDowell  testifies  that  by  "  grantor"  he 
meant  Martin. 

On  the  same  day  of  the  signing  of  the  contract  of  sale 
from  Lewis  to  Martin,  Martin  g^ve  a  contract  of  sale  of  the 
same  premises  to  Van  Kirk,  as  trustee,  for  $56,000,  which 
Avas  at  the  rate  of  $350  per  acre. 

Thereupon  McDowell,  on  December  3,  1800,  issued  the 
followin<2:  circular  to  the  membei's  of  the  syndicate  who  had 
signed  the  circular  issued  by  the  Managing  Committee : 


i^  • 


'*  To  the  Cook  County  Land  Inyestment  Com])anv 

"  In  accordance  with  your  instructions,  I  have  this  day 
secured  a  contract,  with  A.  E.  Martin  for  the  sale  of  the  east 
half  of  the  east  half  of  section  thirteen,  township  thirty-six 
north,  range  thirteen,  east  of  the  third  princii)al  meridian, 
and  have  delivered  thereon,  as  a  deposit,  the  $1,000  fur- 
nished by  your  company,  and  have  placed  the  contract  with 
the  Merchants'  National  Eank,  subject  to  the  joint  order  of 
Martin  and  myself.  This  contract  calls  for  the  payment  of 
$10,200  within  sixty  days  from  November  29, 1S90,  at  which 
time  the  deed  is  to  be  given,  together  with  four  notes  of 
$11,200  each,  due  in  one,  two,  three  and  four  years  from 
November  29,  1890." 

(Signed)     J.  Eiiwin  McDowell. 
12—3—90." 

Up  to  this  time  there  had  been  no  steps  taken  for  the 
formation  of  a  new  association,  unless,  perhaps,  the  fact  that 
individuals  who  had  not  been  interested  in  the  syndicate 
that  bought  the  jBirst  twenty  acres,  had  subscribed  to  the 
circular  sent  out  by  the  managing  committee  eoncerning 
the  purchase  of  the  100  acres,  might  be  so  considered.  J. 
Erwin  McDowell,  who  had  acted  as  attorney  in  all  legal 
matters  pertaining  to  the  first  purchase,  was  acting  as  such 
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in  the  100  acre  purchase,  and  so  far  as  appears,  the  old  asso- 
ciation was  still  in  active  existence. 

Both  the  contracts  for  the  sale  by  Lewis  to  Martin,  and 
by  Martin  to  Van  Kirk  as  trustee,  bore  the  same  date,  and 
were  by  their  teniis  to  be  performed  within  precisely  the 
same  time. 

Van  Kirk  had  refused  to  act  alone  as  trustee  in  the  160 
acre  purchase,  because  he  feared  so  great  a  responsibility, 
and  it  had  been  agreed  that  J.  Erwin  McDowell  should  act 
with  him  in  that  manner,  as  co-trustee. 

On  January  14,  1891,  a  meeting  of  the  managers  of  the 
association  was  held  and  the  proceedings  of  that  meeting 
appear  sufficiently  in  the  following  circular  of  the  treasurer 
of  the  association  sent  to'the  several  members : 

''  Cook  County  Land  Investment  Company, 
Eoom  70,  159  La  Salle  street. 

"  At  a  meeting  of  the  managers  of  the  Cook  County  Land 
Investment  Company,  held  at  7:  30  p.  m.,.  January  14th,  the 
trustee's  and  treasurer's  reports  were  read  and  accepted  and 
a  dividend  declared  of  $19.50  per  share,  thus  closing  out  the 
purchase  and  sale  of  twenty  acre  tract  at  Harvey. 

A  tmct  of  100  acres  at  same  place  w^as  contracted  for  on 
the  29th  day  of  November,  1S90,  and  $1,000  paid  on  Decern- 
ber  3d  last,  as  earnest  money,  and  balance  of  first  payment, 
viz.,  $10,2(K),  has  to  be  paid  on  January  2Sth,  when  a  deed 
will  be  given  to  Stephen  Van  Kirk  and  J.  E.  McDowell, 
(attorney)  acting  as  joint  trustees.  Subscribers  to  this 
deal  must  ])ay  their  first  installment  of  $25  per  share  to  the 
treasurer  on  or  before  the  20  th  of  January,  as  in  case  of 
non-payment  by  that  date,  the  managing  committee  will 
have  to  dispose  of  shares  to  other  parties;  for  if  money  is 
^not  paid  and  deed  taken  up  on  the  28th  inst.,  the  $1,000 
earnest  monev  w^ill  be  forfeited. 

Treasurer  has  in  his  possession  $347.50  to  your  credit; 
kindly  remit  balance  due,  viz.,  $27.50,  to  secure  your  shares 
in  160  acre  deal,  and  return  your  receipts  for  shares  in  old 
deal,  upon  receipt  of  which  treasurer  will  forward  you  a 
new^  one.  • 

C.  H.  BiESTEB,  Treasurer." 
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It  thus  appears  that  the  managing  committee  at  this 
meeting  transacted  business  in  reference  to  both  the  twenty 
jujre  and  the  160  acre  deals,  and  that  the  investment  and 
income  from  the  twenty  acre  deal  could  apply  toward  sub- 
scrij)tions  to  the  160  acres. 

Yan  Kirk  had  objected  to  signing  purchase  money  notes 
for  the  large  amount  of  deferred  payments  going  to  Lewis, 
and  so  had  ]\Iartin,  and  Lewis  himself  seems  to  have  been  un- 
willing to  execute  the  covenants  in  a  warranty  deed  wherein 
the  consideration  to  be  expressed  was  §24,000  greater  than 
what  he  was  to  receive. 

These  diificulties  were  overcome  by  Martin  directing 
Lewis,  in  writing,  to  make  a  deed  to  John  S.  McDowell,  a 
brother  of  J.  Erwin  McDowell,  who,  it  was  arranged,  should 
take  the  title  for  the  stockholders,  and  execute  the  notes 
and  trust  deeds  for  the  balance  due  to  Lewis,  and  for  the 
excess  over  what  was  going  to  Lewis,  and  by  the  giving,  by 
John  S.  McDowell  to  Lewis,  a  writing  exempting  Lewis 
from  liability  on  his  covenants  beyond  the  consideration  of 
$32,000,  which  he  was  actually  to  receive. 

These  writings  were  as  follows : 

"Chicago,  111.,  January  28,' 1891. 
Thomas  Lewis,  Esq., 

Dear  Sir:  Please  make  deed  of  convevance  of  a  certain 
contract  made  with  me  November  29,  1890,  now  in  escrow 
in  the  Commercial  National  Bank,  to  John  S.  McDowell.  I 
have  relinquished  all  right  to  said  contract. 

Yours  truly, 
A.  E.  Martin." 
"  Thomas  Le^vis,  Esq., 

Having  taken  the  land  in  the  above  assignment  by  war- 
ranty deed  for  $5H,000,  I  agree  that  the  warranty  shall  not 
extend  to  more  than  832,000. 

John  S.  McDowell. 

Dated  Januarv  28,  1891." 

Lewis  then  conveyed  the  land  to  John  S.  McDowell,  and 
received  from  J.  Erwin  McDowell  $7,000  in  cash  and  two 
notes  of   $8,000   each,  payable  in  three  and  four  yeai*s, 

VoL,XLVl4l 
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respectively,  with  interest,  secured  by  a  first  lien  on  the  proj)- 
erty  by  trust  deed  to  John  N.  Olinstead,  executed  by  John 
S.  McDowell;  and  as  of  the  same  date,  John  S.  McJ)owell 
executed  a  second  trust  deed  to  Newton  Wveth,  trustee, 
securing  nine  notes,  one  each  for  S'2,0()0  and  $1,200  due  in 
one  year;  one  each  for  $2,000  and  $1,200  due  in  two  years; 
two  for  $3,000  and  one  for  $1,200,  due  in  three  years,  and 
one  for  $0,000  and  one  for  $1,200,  due  in  four  years,  a  total 
of  thirteen  notes. 

Xe\v  articles  of  agreement  and  association  were  prepared 
by  J.  Erwin  McDowell,  and  submitted  at  the  meeting  on 
January  14, 1891,  and  were  signed  by  some  seventj'^-five  per- 
sons, including  McDowell  and  Gilliland.  The  provisions  of 
the  new  agreement  were  substantially  like  those  of  the  first 
articles,  excepting  that  they  provided  for  John  S.  McDowell 
as  a  co-trustee  with  Van  Kirk,  and  specified  the  particular 
tract  of  100  acres  that  had  been  purchased.  All  who  had 
signed  the  first  agreement  were  given  an  opportunity  to  sign 
the  last  one,  and  many  did  so.  Ii/ consequence  of  the  pur- 
chase being  a  much  larger  one,  quite  a  number  of  persons 
became  subscribers  to  the  new  purchase,  who  were  not  inter- 
ested in  the  first,  or  twenty  acre  transaction. 

We  can  not  go  into  all  the  details  of  the  two  purchases 
witliout  extending  this  opinion  to  an  undue  length. 

Enough  has  been  stated  to  show  the  facts  upon  which 
the  bill  was  based,  for  the  pur])ose  of  holding  Gilliland,  Mc- 
Dowell and  Martin  as  trustees,  and  to  avoid  the  trust  deeds 
and  notes  given  to  secure  payment  of  the  difference  between 
what  Lewis  sold  the  land  for  and  the  price  at  which  it  was 
turned  over  to  the  association. 

The  defense  rests  mainly  upon  the  contention  that  there 
were  two  entirely  distinct  associations,  and  that  the  defend- 
ants were  not  agents  of  either  one  in  the  160  acre  transac- 
tion; and  while  there  is  evidence  tending  to  establish  the 
defense,  the  overwhelming  weight  of  the  evidence,  in  our 
opinion,  sustains  all  the  material  allegations  of  the  bill. 

The  master  found  the  facts  to  be  substantially  as  stated 
in  the  bill,  and  the  Circuit  Court  entered  a  decree  finding 
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that  the  association  was  a  copartnership;  that  J.  Erwin 
McDowell  was  its  attorney,  and  that  both  he  and  Gilliland 
were  members  of  the  partnership;  that  Martin  never  had 
any  hona^  fide  interest  in  the  160  acres,  but  was  a  mere 
instrument  of  Gilliland  and  J.  Erwin  McDowell  to  defraud 
their  copartners,  and  had  knowledge  of  their  unlawful 
scheme;  that  J.  Erwin  McDowell,  Gilliland  and  Martin, 
were  joint  tort-feasors,  and  must  account  for  the  $3,200  re- 
ceived by  them  from  the  association,  over  what  was  paid  to 
Lewis,  and  that  the  notes  secured  by  trust  deed  for  $20,800, 
representing  the  difference  between  what  was  agreed  to  be 
paid  to  Lewis,  and  what  the  land  was  turned  into  the  asso- 
ciation at,^  should  be  given  up  and  canceled,  and  that  trust 
deed  released. 

We  think  the  decree  of  the  Circuit  Court  was  most  clearly 
right. 

Whether  there  was  or  was  not  more  than  one  association 
in  fact,  can  make  no  difference.  The  second  agreement  was 
but  an  enlargement  of  the  first,  adapted  to  the  new  condi- 
tions. It  in  no  way  extinguished  the  first.  The  mere  fact 
that  other  persons  united  with  those,  or  a  part  of  those,  in 
the  original  transaction,  could  not  change  the  duties  and 
obligations  of  the  persons  intrusted  with  its  affairs.  The 
success  of  the  first  venture  was  the  basis  of  the  second,  and 
the  funds  derived  from  the  first  were  largely  used  in  carry- 
ing through  the  second.  No  pretense  was  made  of  any 
independence  between  the  two  transactions,  or  that  all  who 
were  in  the  first  should  not  be  in  the  second,  provided  they 
put  up  the  additional  funds  needed,  and  no  one  interested  in 
the  first,  outside  of  the  fraudulent  scheme  involved  in  tlie 
second,  was  informed  of  any  change  in  the  relations  of  the 
parties,  until  it  became  necessary  to  assert  that  such  a 
change  had  taken  place,  in  order  to  defend  against  the 
iniquity  complained  of. 

The  scheme  to  buy  the  land  of  Lewis  through  an  interme- 
diary, and  turn  it  over  to  the  association  at  an  increased 
price  of  $24,000,  was  a  fraud  upon  every  member  of  the  asso- 
ciation who  joined  in  that  purchase.     The  parties  to  that 
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fraudulent    scheme  were   trustees,  and  the  Circuit  Court 
rightly  so  held. 

The  remarks  of  the  court  on  the  last  page  of  the  opinion 
in  Bobbins  v.  Butler,  24  111.  387,  are  pertinent  here.  There 
is  nothing  in  the  character  of  the  defense  that  we  can  dis- 
cern, recommending  it  to  the  favorable  consideration  of  a 
court  of  equity. 

The  objections  to  the  form  of  the  decree  are  not  sustain- 
able. The  bill  is  filed  by  some  of  a  very  numerous  botly  of 
shareholders,  to  enforce  a  common  benefit  in  behalf  of  a 
class  of  persons,  against  a  few  of  their  associates  who  are 
specially  charged  with  fraud,  and  as  such  is  maintainable. 
The  distribution  of  the  fruits,  by  way  of  monej',  of  the  decree, 
is  the  question  for  which  the  court  would  always  be  o])en. 
Cockburn  v.  Thompson,  16  Vesey,  Jr.,  327. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 


William  P.  Fairbanks  et  al. 

i  68    008J  ^. 

S.  S.  Badgee. 

Contracts — Evidence — Admissions  in  Chancei^y — Misjoinder. 

1 .  The  admissions  of  a  party  to  a  fact,  no  matter  when  or  where  made, 
are  evidence  against  him. 

2.  The  statement  of  the  names  of  the  parties  complainant  to  a  bill  in 
chancery  is  the  sulistantial  averment  of  a  fact,  and  is  in  no  manner  a 
pleadmg,  in  the  sense  that  admissions  by  way  of  pleading  merely  are  not 
evidence  against  the  party  employing  them. 

3.  "While  there  is  a  conflict  in  the  authorities  upon  the  subject  of  the 
admissions  of  a  party  in  a  chancery  suit  being  receivable  in  a  suit  at  law, 
this  court  holds  that  where,  as  in  the  case  presented,  the  admission  was  of 
a  fact,  and  the  bill  was  sworn  to  by  an  agent  whose  authority  and 
knowledge  of  the  fact  was  not  disproved  or  denied,  and  the  subject- 
matter  of  the  bill  was  identical  with  that  in  the  suit  at  law,  and  where  the 
cotmsel  who  prepared  the  bill  and  signed  the  complainant's  name  to  it, 
was  on  the  witness  stand  when  the  biU  was  introduced  in  evidence,  and 
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did  not  deny  his  or  his  firm's  autliority  to  sign  tlie  bill  for  the  complain- 
ants, and  the  objection  to  the  admission  of  the  biU  was  merely  as  to  its 
relevancy,  that  the  fact  was  properly  before  the  jury  as  an  admission 
that  should  be  considered  by  them. 

4.  The  declaration  in  a  given  case  consisting  of  the  common  counts 
only,  with  no  copy  of  the  contract  involved  attached,  imder  the  plea  of  the 
general  issue,  nonjoinder  or  misjoinder  of  parties  plaintifif  can  be  shown 

6.  The  parties  complainant  in  the  bill  referred  to  herein,  aiid  the 
parties  plaintiff  to  this  suit  not  being  the  same,  this  court  holds  that  the 
burden  of  proof  was  upon  plaintiffs  to  show  who  constituted  the  plaintiff 
firm,  and  that,  failing  to  do  so,  a  misjoinder  of  parties  was  established. 
Likewise  that  the  burden  was  upon  the  plaintiffs  to  show  that  the  sale  of 
stock  out  of  the  proceeds  of  which  it  was  provided  they  should  be  paid 
had  been  made  or  was  imreasonably  delayed,  and  that  they  utterly  failed 
to  do  so. 

[Opinion  filed  January  7,  1893.] 

Appeal  from  the  Superior  Court  of  Cook  Countj^ ;  the 
Hon.  Theodore  Brent ano.  Judge,  presiding. 

Messrs.  Ashcraft  &  Gordon,  for  appellants. 

Messrs.  Gregory,  Booth  &  Harlan,  for  appellee. 


Mr.  Justice  Shepard.  On  and  prior  to  March  30,  1885, 
the  appellee  was  engaged  in  establishing  electric  light 
plants,  and  seems  to  have  depended  upon  the  sale  of  stock  in 
the  companies  organized,  to  get  money  to  pay  for  the  cost  of 
construction. 

At  that  time  appellants  were  engaged  in  the  sale  of  ma- 
chinery and  supplies  at  Chicago,  and,  bdng  desirous  of  pur- 
chasing an  engine  and  appurtenants  with  which  to  establish 
a  plant  at  Keokuk,  Iowa,  the  appellee  submitted  an  order  to 
appellants  as  follows : 

"  Chicago,  March  30, 1885. 
Messrs.  Fairbanks,  Morse  &  Co., 

Gentlemen:  Please  furnish  me  one  11  x  10  standard 
automatic  cut-oflf  Westinghouse  engine,  with  two  fly-wheel 
pulleys,  38  x  13  in. 

One  boiler  CO  in.  diameter  by  15  ft.  long  of  C.  H.  No.  1 
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iron,  together  with  full   fronts,   stack,   guy-rods   and  all 
fittings. 

One  No.  1  duplex  steam-pump,  Smith-Vaile. 

One  No.  1  Beryman  feed  water-heater. 

One  No.  17^  Hancock  inspirator,  and  necessary  pipe 
to  make  steam  and  exhaust  connections. 

To  be  delivered  f.  o.  b.  cars  at  Keokuk,  Iowa,  for  which 
I  agree  to  pay  the  sum  of  twenty-eight  hundred  and  fifty 
dollars  ($2,850.00),  to  be  paid  out  of  the  sales  of  the  stock  of 
the  Badger  Electric  Co.,  of  Keokuk,  to  be  disposed  of  as 
quickly  as  possible. 

I  also  agree  to  issue  to  Fairbanks,  Morse  &  Co.,  stock  to 
the  amount  of  the  above  sum,  as  collateral  to  secure  the 
above  payment,  and  to  pay  six  per  cent  per  annum  upon  the 
above  amount  until  paid  for. 

Yours  truly, 

S.  S.  Badger." 

The  order  was  accepted  by  appellants,  acting  through  their 
agent,  one  Gilbert,  and  the  engine,  boiler,  etc.,  were  delivered 
on  May  1,  1885,  and  other  goods  ordered  and  received  to 
the  amount  of  $205.14. 

By  arrangement,  $55.15  was  paid  by  appellee  on  the  ac- 
count as  it  then  stood,  and  thereby  the  balance  was  reduced 
to  an  even  $3,000. 

On  July  9,  1885,  the  plant  being  com])leted,  the  capital 
stock  of  the  Badger  Electric  Co.  of  Keokuk,  amounting  to 
$35,000,  par  value,  was  issued  to  the  appellee,  and  he  deliv- 
ered $3,000  of  it  to  appellants  as  collateral  security. 

Appellee  failed  to  pay  the  $3,000,  and  in  March,  1887,  a 
bill  in  chancery  was  filed  to  foreclose  the  chares  of  stock 
held  as  collateral  by  the  appellants. 

That  bill  was  never  prosecuted  to  decree.  Then,  in  the 
latter  part  of  1887,  this  suit  in  assumpsit  was  brought  upon 
the  written,  contract  above  set  forth,  and  the  controversy 
on  the  merits,  below,  was  as  to  whether  there  had  been  a 
sale  of  the  stock  by  appellee,  within  the  meaning  of  this 
contract.  The  jury  found  for  the  defendant  (appellee)  and 
judgment  on  the  verdict  was  entered.    The  record  shows 
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no  instructions  given  or  asked,  on  either  side.  The  verdict 
may,  therefore,  be  held  to  have  been  found  upon  any  fact 
appearing  in  the  record. 

On  the  trial  no  proof  was  made  by  the  plaintiffs  (ap}:)el- 
lants)  as  to  who  constituted  the  firm  of  Fairbanks,  Morse  & 
Co.  Such  proof  was  not  necessary  in  the  first  instance, 
because  of  the  intervention  of  the  statute.  (Sec.  35,  Chap. 
110,  E.  S.) 

The  plaintiffs  called  as  a  witness  Mr.  Cummins,  who  was 
one  of  the  counsel  who  filed,  for  Fairbanks,  Morse  &  Co., 
the  bill  in  chancery  referred  to,  and  he  testified  to  the  fact 
of  the  filing  of  that  bill  to  foreclose  on  the  collateral  secu- 
rity. It  then  became  competent  for  the  defendant  to  offer 
in  evidence,  on  cross-examination,  the  bill  itself,  no  objection 
on  the  score  of  the  irregularity  of  such  evidence  on  cross- 
examination  having  been  interposed,  and  the  bill  was  duly 
identified  by  the  witness  and  offered  and  received  in  evi- 
dence against  the  objection  of  irrelevancy  alone. 

The  bill  was  clearly  relevant  to  the  issues.  The  declara- 
tion consisted  of  the  common  counts  only,  with  no  copy  of 
the  contract  attached.  Under  the  plea  of  the  general  issue 
to  such  a  declaration,  non-joinder  or  mis-joinder  of  parties 
plaintiff,  could  be  shown.  Snell  v.  DeLand,  43  111.  323; 
Tuiley  v.  Excelsior  Iron  Works,  115  IlL  544;  Dinet  v. 
Keilly,  2  111.  App.  316. 

The  bill  alleged  that  the  complainants  named  therein, 
Charles  II.  Morse  and  George  S.  Foster,  are  partners  under 
the  firm  name  of  Fairbanks,  Morse  &  Company,  and,  as 
such,  complain  of  S.  S.  Badger,  the  defendant,  in  conse 
quence  of  the  identical  writing  or  contract  sued  on  in  this 
case. 

In  this  case,  under  consideration,  the  plaintiffs  are,  "  Will- 
iam P.  Fairbanks  and  Charles  II.  Morse,  copartners  under 
the  firm  name  and  style  of  Fairbanks,  Morse  &  Company." 

If  the  allegations  of  the  bill  in  chancery  were  competent 
evidence  as  admissions  against  the  appellants  as  to  who  con- 
stituted the  co-partnership  firm  suing,  the  evidence  of  mis- 
joinder and  non-joinder,  thus  furnished,  was  sufficient  to 
sliif  t  back  upon  the  appellants  the  burden  of  showing  who 
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comprised  the  pLaintitf  firm,  and  they  failed  altogether  to 
furnish  any  such  proof. 

*  The  bill  in  chancery  received  in  evidence  was  signed  in 
the  name  of  Charles  II.  Morse  and  George  S.  Fost<?r,  the 
complainants,  by  McClellan  &  Cummins,  their  solicitors, 
and  was  sworn  to  by  Albert  M.  Gilbert,  the  person  who 
made  the  contract  sued  on,  as  agent  for  the  firm  of  Fair- 
banks, Morse  &  Company.  Gilbert's  affidavit  to  the  bill 
states  thai  he  is  the  agent  of  the  complainants,  and  knows 
the  contents  of  the  bill,  and  that  the  same  are  true  of  his 
own  knowledge,  except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  as  to  such  matters  he  believes 
the  bill  to  be  true. 

Gill>ert  was  not  called  to  disprove  his  authority  to  act  as 
the  agent  of  the  complainants  in  the  matter  of  the  chancery 
suit,  nor  wiis  Mr.  Cummins,  who  was  on  the  Avitness  stand 
when  the  bill  was  introduced  in  evidence,  and  who  was  one 
of  the  solicitors  who  prepared  the  bill  and  signed  it  in  the 
complainants'  names,  asked  to  testify  to  ordeny  the  author- 
ity of  his  firm,  as  solicitors,  to  sign  the  names  of  the  com- 
plainants thereto. 

Tlie  statement  of  the  names  of  the  parties  complainant  to 
a  bill  in  chancery  is  the  substantial  averment  of  a  fact,  and 
is  in  no  manner  a  mere  pleading  in  the  sense  that  admissions 
by  way  of  pleading  merely  are  not  evidence  against  the 
party  employing  them. 

"The  admissions  of  a  party  to  a  fact,  no  matter  when  or 
how  made,  are  evidence  against  him — no  matter  if  they  be 
found  in  an  answer  in  chancery,  in  a  letter,  or  proved  in 
some  other  mode.  Thoy  are  still  his  admissions,  and  can  be 
used  against  him."     Kobbins  v.  Butler,  2-i  111.  387. 

"  We  are  clearly  of  opinion  that  it  is  wholly  immaterial 
Avhether  the  answer  was  or  was  not  sworn  to  by  plaintiflFs 
in  error.  It,  like  a  letter  or  other  statement  in  writing, 
mlmitting  a  fact,  is  evidence  of  the  admission."  Daub  v. 
Englel)ach,  109  111.  271.  In  the  same  line  are  the  authori- 
ties of  Dowzelot  V.  Rawlings,  G8  Mo.  75;  Andei'son  v. 
McPike,  80  ilo.  203;  Bailey  v.  O'Bannon,  28  Mo.  App.  39; 
K.  &  S.  K.  R.  Co.  v.  Iloran,  30  111.  App.  552. 
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We  are  aware  of  the  numerous  authorities,  conflicting 
and  distinguishing,  upon  the  subject  of  the  admissions  of  a 
party  in  a  chancery  suit  being  receivable  in  a  suit  at  law. 

But  we  think  that  here,  where  the  admission  was  of  a 
fact,  and  the  bill  was  sworn  to  by  an  agent  whose  author- 
ity and  knowledge  of  the  fact  was  not  disproved,  or  even 
denied,  and  the  subject-matter  of  the  bill  was  identical  with 
that  in  the  suit  at  law,"  and  where  the  counsel  who  prepared 
the  bill  and  signed  the  complainants'  names  to  it,  was  on 
the  witness  stand  when  the  bill  was  introduced  in  evidence, 
and  did  not  deny  his,  or  his  'firm's  authority  to  sign  the 
bill  for  the  complainants,  and  the  objection  to  the  admission 
of  the  bill  in  evidence  was  one  merely  as  to  its  relevancy, 
that  the  fact  was  properly  before  the  jury  as  an  admission 
that  should  be  considered  by  them.  We  do  not  hold  that 
it  was  a  conclusive  admission,  but  that  it  was  sufficient  to 
shift  the  burden  of  disproving  it  back  upon  the  appellants. 

The  admission  was  thus,  in  our  opinion,  properly  in  evi- 
dence before  the  jury.  If  permitted  to  stand,  as  it  was,  un- 
contradicted and  undenied,  a  mis-joinder  of  parties  plaintiff 
was  established,  and  the  verdict  was  justifiable  on  that  ground 
alone. 

Again,  upon  the  merits  we  think  the  verdict  and  judg- 
ment were  manifestly  right.  The  true  construction  of  the 
written  contract  was  that  the  indebtedness  should  be  paid 
out  of  sales  of  the  stock  of  the  Keokuk  Company,  to  be 
sold  as  soon  as  possible. 

The  burden  was  upon  plaintiffs  to  show  that  a  sale  of  the 
stock  had  been  made,  or  that  one  was  unreasonably  delayed. 
The  facts  proven  do  not  sustain  either  conclusion.  It  would 
serve  no  good  purpose  to  rehearse  the  evidence  on  that 
question.- 

We  think  the  evidence  warranted  the  jury  in  finding,  as 
they  evidently  did  find,  that  when  the  $55.14  was  paid  by 
Badger,  it  was  the  understanding  that  the  other  $150  should 
be  added  to  the  $2,850,  and  the  credit  should  be  increased 
to  $3,000. 

The  judgment  of  the  .Superior  Court  will  therefore  be 
affirmed.  Judgment  affinned. 
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8.  A.  Kean   &  Co. 

147»  6641  ^• 

Perley  Lowe,  Assignee. 

Insolvency — Assifjnment— Failure  to  Present  Claim  within  Proper 
Time. 

1.  Tlic  fact  that  a  creditor  neglects  to  prove  his  claim  within  the  time 
limited  by  law,  because  he  is  of  the  opinion  that  he  has  security  out  of 
\vhich  he  can  make  his  claim  without  resorting  to  the  insolvent  debtor's 
court,  is  not  a  suilicient  reason  for  extending  to  such  creditor  tJie  privi- 
lege of  particii)Mting  in  dividends,  as  though  he  had  made  proof  witliin 
tlu-ee  montlis  aftL^r  publication, 

2.  The  fact  that  a  creditor  made  a  levy  upon  property  sufficient  to 
satisfy  his  claim  against  an  insolvent,  and  tliat  such  levy  is  a  sub  modo 
s  itisf  action,  does  not  deprive  Mm  of  his  right  to  exhibit  his  claim  in  court 
and  before  the  tribunal  to  which  his  debtor  had  invittnl  him  to  go  for 
the  purpose  of  receiving  the  proper  propoi'tion  of  tlie  assets  ajiplicable 
for  distribution  to  creditors. 

3.  It  is  because  he  ought  not  to  unnecessarily  harass  or  annoy  his 
debtor,  that  one  w^ho  has  a  sub  modo  satisfaction  by  levy,  upon  sufficient 
personal  property,  is  not,  while  such  satisfaction  is  existing,  permitted 
to  arrest  or  bring  suit  against  such  debtor:  but  the  filing  of  a  claim  in 
insolvency  proceedings  can  not  be  looked  upon  in  the  light  of  such 
annoyance, 

[Opinion  filed  January  7,  1893.] 

Appeal  from  the  Coimtv  Court  of  Cook  Countv:  the 
Hon.  Fkank  Scales,  Judge,  presiding. 

This  case  was  heard  by  the  County  Court  upon  the  fol- 
lowing stipulation: 

"  State  of  Illinois,  County  of  Cook,  ss.  In  the  County 
Court  of  Cook  Countv. 

ft. 

"  In  the  matter  of  the  estate  of  Robert  Larkins,  insolv- 
ent, Perley  Lowe,  assignee.  I/i  re  the  petition  of  S.  A. 
Kean  &  Co. 

The  parties  in  the  above  entitled  cause,  now  pending  and 
undetermined  in  said  court,  do  hereby  stipulate  and  agree 
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that  the  facts  of  tlie  matter  in  controversy  are  as  follows, 
to  wit:  That  on  the  23d  of  September,  1889,  four  judg- 
ments, aggregating,  with  costs,  the  sum  of  $7,196.86,  were 
entered  in  the  Superior  Court  of  Cook  County,  Illinois, 
against  the  said  Robert  Larkins,  and  in  favor  of  certain  par- 
ties who  immediately  assigned  said  judgments  to  S.  A.  Kean 
&  Co.;  that  executions  were  issued  upon  said  judgments 
immediately  upon  their  rendition,  and  said  executions  were 
forthwith,  to  wit,  on  the  23d  of  September,  1889,  levied  by 
the  sheriff  of  Cook  County  upon  certain  lumber  in  said 
Cook  County,  belonging  to  said  Robert  Larkins,  of  sulBcient 
value  to  satisfy  in  full  all  of  the  said  executions;  and  that 
the  said  sheriff  of  Cook  County  took  possession  of  said 
lumber  under  the  said  levy. 

That  upon  the  same  day  upon  which  said  judgments  were 
entered  and  levies  made  as  aforesaid,  a  deed  of  assignment 
for  the  benefit  of  creditors  from  said  Robert  Larkins  to 
Katlianiel  M.  Jones,  which  had  been  executed  and  delivered 
on  the  21st  day  of  September,  1889,  was  filed  for  record  in 
the  recorder's  office  of  Cook  County,  and  afterward,  to  wit, 
on  the  27th  day  of  September,  1889,  said  deed  of  assign- 
ment was  filed  in  the  office  of  the  clerk  of  the  County  Court 
of  said  county  of  Cook;  whereupon  said  Jones  resigned  his 
position  as  assignee  of  said  Robert  Larkins,  and  the  said 
County  Court  appointed  one  Perley  Lowe  as  successor  to 
said  Jones;  that  said  Perley  Lowe  thereupon  filed  his  peti- 
tion in  the  said  County  Court  against  the  sheriff  of  Cook 
County  and  S.  A.  Kean  &  Co.,  praying  that  possession  of 
the  lumber  levied  upon  as  aforesaid  by  the  said  sheriff 
should  be  delivered  to  said  assignee  by  said  sheriff;  that 
after  hearing,  upon  evidence  introduced  by  both  sides,  said 
petition  was  dismissed  by  said  County  Court,  and  thereupon 
the  said, Perley  Lowe,  assignee,  prayed  and  was  allowed  an 
appeal  to  the  Appellate  Court  of  Illinois,  First  District. 

That  thereupon  said  sheriff  advertised  the  said  lumber  for 
sale,  but  that  before  the  sale  thereof  was  consummated  said 
assignee  replevied  from  the  sheriff  and  S.  A.  Kean  &  Co., 
all  of  said  lumber  levied  upon  as  aforesaid. 
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That  afterward,  to  wit,  on  the  21st  day  of  April,  1800, 
said  Appellate  Court  of  Illinois,  First  District,  rendered  its 
opinion  in  the  matter  of  said  appeal,  sustaining  and  affirm- 
ing the  order  of  said  County  Court  dismissing  said  petition, 
and  that  thereupon  the  said  assignee  prayed  and  was  allowed 
an  appeal  therein  to  the  Supreme  Court  of  Illinois,  and  that 
afterward,  to  wit,  on  the  15th  day  of  January,  1S92,  said 
Supreme  Court  of  Illinois  rendered  its  opinion  in  the  matter 
of  said  appeal,  reversing  the  judgments  of  the  County  Court 
and  the  Appellate  Court,  dismissing  said  petition,  and 
remanding  said  cause  to  said  County  Court,  with  directions 
that  the  said  petition  of  said  assignee  be  allowed. 

That  thereupon  said  sheriff  and  said  S.  A.  Kean  &  Co., 
appellees  therein,  filed  a  petition  for  a  rehearing  in  said 
cause,  which  petition  was  denied  by  the  said  Supreme  Court 
of  Illinois,  on  the  15th  day  of  June,  1892,  and  that  a  certi- 
fied copy  of  the  said  final  judgment  and  order  of  said 
Supreme  Court  of  Illinois  was  tiled  in  said  County  Court  of 
Cook  County  on  July  13,  1892. 

That  the  aforesaid  replevin  suit  of  said  assignee  against 
said  sheriflf  and  S.  A.  Kean  &  Co.,  came  on  for  hearing  in 
the  Circuit  Court  of  Cook  County,  upon  the  21st  day  of 
July,  1892,  and  the  said  Circuit  Court  of  Cook  County  upon 
the  hearing  thereof,  found  the  property  in  the  lumber 
replevied  therein,  to  be  in  the  said  assignee,  plaintiff  therein, 
and  entered  judgment  for  the  said  assignee,  plaintiff  in  said 
re])levin  suit. 

That  by  means  of  certain  suits  brought  by  said  S.  A.  Kean 
&  Co.,  in  the  State  of  Indiana,  upon  said  judgments, 
$1,005.15,  being  over  twenty-one  |)er  cent  of  their  entire 
claim,  was  realized  from  property  of  said  Larkins,  which 
should  be  credited  upon  the  said  judgments,  and  that  after 
making  the  said  credits  there  is  now  actually  and  equitably 
due  upon  the  aforesaid  judgments  from  said  Robert  Larkins, 
the  sura  of  §5,591.71. 

That  on  the  2Gth  day  of  July,  1892,  said  Lowe,  assignee, 
filed  in  the  said  County  Court  his  final  report,  showing 
a  cash  balance  in  his  hands  as  assignee,  as  aforesaid,  of 
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S15,026.41,  and  giving  a  list  purporting  to  be  a  complete  list 
of  the  creditors  of  said  Eobert  Larkins  entitled  to  share  in  the 
distribution  of  said  fund,  and  that  S.  A.  Kean  &  Co.  do  not 
appear  upon  said  list,  and  that  said  petition  further  prays 
for  an  order  of  said  Countv  Court  to  make  distribution  of 
the  said  sum  to  the  parties  named  in  said  list  of  creditors  of 
said  Robert  Larkin's  estate,  and  that  an  order  was  there- 
upon, on  the  26th  day  of  July,  1892,  entered,  ordering  the 
distribution  of  said  fund  to  the  parties  named  in  said  list  of 
the  creditors  of  said  Robert  Larkin's  estate  nisi  five  days. 

That  the  petition  and  claim  of  S.  A.  Kean  &  Co.  herein 
for  85,591.71  was  filed  within  the  five  days  limitation;  and 
that  the  objections  to  said  claim  and  to  the  petition  for  the 
allowance  thereof  were  filed  in  apt  time  by  the  assignee; 
that  the  estate  of  said  Larkins  in  the  hands  of  the  assignee, 
as  shown  by  his  final  report,  will  not  pay  to  Larkins'  cred- 
itors (exclusive  of  S.  A.  Kean  &  Co.),  who  have  proved  up 
their  claims,  in  excess  of  a  twenty  per  cent  dividend. 

It  is  further  stipulated  that  said  Lowe,  assignee,  dul}^ 
gave  notice  of  such  assignment  by  publication,  and  also 
duly  sent  a  notice  thereof  by  mail  to  said  S.  A.  Kean  &  Co., 
shortly  after  the  27th  day  of  September,  1889,  which  notice 
was  received  by  said  S.  A.  Kean  &  Co.,  or  his  then  attorney. 

It  is  further  stipulated  that  Morton  Culver,  Esq.,  the 
attorney  who  represented  said  S.  A.  Kean  &  Co.  in  the 
County  Court  in  September  and  October,  1889,  and  also  in 
the  Appellate  Court  and  Supreme  Court,  considered  the 
question  of  filing  the  said  claim  of  S.  A.  Kean  &  Co.  with 
the  assignee  of  Larkins,  within  three  months  after  the  pub- 
lication of  notice  to  creditors,  and  decided  not  to  do  so, 
stating  to  the  attorney  for  the  assignee  that  he  would  take 
his  chances  of  collecting  the  full  amount  of  the  judgments. 

Morris,  Ganse  &  Craig, 
Attornevs  for  S.  A.  Kean  &  Co. 

jS".  M.  Jones, 
Attorney  for  Perley  Lowe,  assignee." 

Upon  this  agreed  statement  of  facts,  the  County  Court 
refused  to  allow  appellants  to  file  their  claim;  they  there- 
fore prosecute  this  appeal. 
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ilessrs.  Morris,  Ganse  &  Craig,  for  appellants. 
Mr.  N.  M.  J0NE8,  for  appellee. 

Mr.  Justice  Waterman*.  That  cases  may  arise  in  wliich, 
under  the  general  powers  conferred  on  the  County  Court 
by  the  Voluntary  Assignment  Act,  claims  not  prosecuted 
within  three  months  after  publication  are  to  be  allowed  to 
participate  in  dividends  as  if  filed  within  that  time,  has  been 
held  by  this  court  as  well  as  by  others.  Suppiger  v.  Gniaz, 
3()  III.  App.  60;  Winona  Paper  Co.  v.  First  Nat.  Bank,  33 
III.  App.  630. 

We  do  not  think,  however,  that  the  fact  that  a  creditor 
neglects  to  prove  his  claim  within  the  time  limited,  because 
he  is  of  the  opinion  that  he  has  security  out  of  which  he 
can  make  his  claim  without  resorting  to  the  insolvent  debt- 
or's court,  is  a  sufficient  reason  for  extending  to  such  cred- 
itor the  privilege  of  participating  in  dividends  as  though  he 
had  made  proof  within  three  months  after  publication. 

In  the  present  case  the  creditor  had  full  knowledge  of  the 
insolvency  proceedings;  his  claim  was  ascertained  ami 
defined;  yet  he  deliberately,  from  motives  of  supposed 
advantage  to  himself,  it  must  be  presumed,  neglected  to  file 
his  claim.  It  is,  to  be  sure,  the  case  that  he  had  good  rea- 
son, in  the  opinion  of  this  court  and  the  County  Court,  for 
thinking  that  he  had,  by  means  of  his  levy,  accpiired  uix)n 
the  proi)erty  of  the  insolvents  a  lien  superior  to  that  of  their 
assignee.  This  was  a  mistake  of  law,  on  account  of  which, 
as  a  rule,  relief  is  not  given.  The  fact  that  he  had  made 
a  levy  upon  property  sufficient  to  satisfy  his  claim,  and  that 
such  levy  is  a  sub  modo  satisfaction,  did  not  deprive  him 
of  his  right  to  exhibit  his  claim  in  the  court,  and  before 
the  tribunal  to  which  his  debtor  had  invited  liim  to  go  for 
the  purpose  of  receiving  the  proper  proportion  of  the  assets 
applicable  for  distribution  to  creditors. 

It  is  because  he  ought  not  to  unnecessarily  harass  or 
annov  his  debtor,  that  one  who  has  a  suh  mod/)  satisfaction 
by  levy,  upon  sufficient  personal  property,  is  not,  while  such 
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satisfaction  is  existing,  permitted  to  arrest  or  bring  suit 
ao^ainst  suoh  debtor;  but  it  can  not  be  considered  an  annov- 
ance  of  a  debtor,  to,  in  accordance  with  the  debtor's  express 
invitation  and  the  direct  permission  of  the  statute,  file  a 
claim  in  insolvency  proceedings.  The  design  of  the  statute 
is  to  have  all  creditors  exhibit  their  claims  within  a  short 
and  limited  time  in  order  that  the  assets  may  be  speedily 
distributed  among  those  to  \Vhom  they  of  right  belong.  If 
a  creditor  deliberately  neglects  to  avail  himself  of  the  oppor- 
tunity thus  afiForded  to  him,  he  must  take  the  consequences 
which  the  statute  declares  are  to  rest  upon  him  in  such 
casci 
The  judgment  of  the  County  Court  is  aflirmed. 

Judijment  affirmed, 

Mr.  Justice  Gaby.  I  concur  in  the  result,  but  am  not 
prepared  to  express  any  opinion  as  to  the  right  of  appel- 
lants to  exhibit  a  claim  against  the  estate  while  the}''  held 
onto  the  levy.  ^ 

Mb.  Justice  Siiepard.  I  dissent  from  both  the  reasoning 
and  the  conclusion  of  the  opinion  of  Mr.  Justice  Waterman. 


George  A.  Williams 

V. 

The  Chicago  Herald   Company. 

Uibd — Newspaper  Publication, 

Tliis  court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judg- 
ment for  tlie  defendant  in  an  action  against  a  newspaper  for  libel. 

■ 

[Opinion  filed  January  7,  1893.] 

Appkal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNXELL,  Judge,  presiding. 


05G  Appellate  Courts  of  Illinols. 

Vol.  4G.]  Williams  v.  Chicago  Herald  Co. 

Mr.  C.  J.  Wabd,  for  appellant. 
Messrs.  Hatch  &  Eitcher,  for  appellee. 

Mr.  Justice  Gary.  The  appellant  sent  to  the  appellee 
one  o{  the  copies  of  a  circular  which  he  sent  to  ne\vspai)ers, 
as  follows : 

"  Chicago,  III.,  February  25,  1800. 

Dear  Sir :  In  order  that  you  might  make  a  true  report 
(should  you  desire  to  make  any),  I  will  give  you  a  few  of 
the  facts  concerning  the  object  and  plan  of  the  Farmers' 
Co-operative  Brotherhood  of  the  United  States,  which  has 
just  been  licensed  to  open  books  for  subscription  of  stock. 
The  object,  as  given,  is,  "  Self-protection,  the  first  law  of 
nature; "  to  get  an  adequate  return  for  the  labor  of  the 
farmer  and  for  farm  products;  to  loan  money  to  members 
and  to  form  a  compact  organization;  to  protect  ourselves 
against  the  encroachment  of  monopolies  and  other  combina- 
tions agaifist  our  interests.  The  capital  stock  is  $50,000,000, 
divided  into  shares  of  $50  each.  Each  member  can  hold 
but  one  share  and  all  are  to  have  equal  share  of  the  profits; 
the  stock  is  payable  at  a  rate  of  two  dollars  per  year,  till 
paid,  so  tliat  the  poorest  can  take  a  share.  The  home  office 
will  be  in  Chicago,  and  one-half  of  all  money  will  be  kept 
till  we  have  a  reserve  fund  of  $25,000,000  in  some  strong 
bank  and  invested  in  government  bonds  or  some  other  good 
security.  There  will  be  one  head  man  in  each  county  and 
an  aid  in  each  township.  If  a  brother  wishes  to  sell  and 
the  price  is  below  that  established  by  the  brotherhood, 
money  will  be  loaned  him  on  his  grain  or  the  brotherhood 
will  buy  the  same.  Money  will  be  raised  by  bonds,  regis- 
tered and  recorded  in  each  county  and  deposited  with  the 
strongest  bank  in  the  count}",  which  will  give  bonds  for 
faithfully  issuing  and  applying  the  money ;  they  will  be 
first  secured  by  all  the  gmin  and  property  in  the  county, 
and,  in  addition,  be  guaranteed  by  the  twenty-five-million 
reserve  fund  of  the  brotherhood.  No  bonds  will  be  sold 
other  than  to  buy  grain,  and  no  money  paid   without  a 
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warehouse  receipt  for  the  same.  This  is  no  swindling 
scheme  to  rob  the  farmers — it  is  an  earnest  effort  to  unite 
the  farmers  throughout  the  United  States  into  one  compact 
body  that  they  may  make  themselves  heard  upon  all  ques- 
tions which  affect  their  interests. 

I  take  the  liberty  of  addressing  you  for  the  purpose  that, 
should  you  have  inquiries  or  want  to  mention  it  in  your 
paper  you  will  get  it  straight.  You  may  call  it  a  big 
scheme  and  say  it  is  not  practical  and  will  not  work,  etc., 
but  we  demand  the  right  of  a  fair  representation  of  the 
facts  should  j^^ou  publish  anything.  We  would  prefer  to 
have  nothing  said  till  we  are  finally  organized,  but  as  there 
have  been  some  inquiries  and  some  would-be  witicisims, 
with  a  garbled  statement  of  facts,  published  in  some  of  the 
papers,  we  deem  it  but  just  to  first  acquaint  you  with  a 
true  statement  of  the  plan  and  then  trust  to  your  honor  as  a 
journalist  and  desire  to  get  the  truth  for  your  readers  by  a 
fair  statement  of  the  facts. 

When  we  are  finally  organized  and  ready  to  have  the  pub- 
lic better  acquainted  with  our  plan,  we  Avill  give  you.  an 
'  ad '  and  gladly  pay  for  the  same. 

If  there  is  anything  you  would  like  to  be  more  informed 
upon — more  explicitly  stated — drop  us  a  card  and  we  will 
call  on  vou. 

If  you  would  like  a  copy  of  the  proposed  constitution  and 
by-laws,  send  twenty-five  cents  and  we  will  mail  you  the 
same,  and  should  you  like  to  join  we  will  gladly  put  your 
name  on  our  list  as  a  charter  member. 

Truly  yours, 

The  Farmers'  Co-operative  Brotherhood. 

By  George  A.  Williams. 

Address  all  communications  to  George  A.  Williams,  908 
Tacoma  Bld'g,  Chicago." 

Then  the  Herald,  in  its  issue  of  March  8,  1890,  published 
this  article : 

V0L.XLVH3 
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"  After  the  Farmer's  Cash. 

George  A.  Williams'  Chimerical  Scheme — Founding  a 
Brotherhood  for  the  Purpose  of  Capturing  $50,000,()<X) 
OF  THE  Granger's  Money — What  the  Postoffice  Author- 
ities Think  of  the  Plan. 

Oae  of  the  most  recent  of  the  chimerical  schemes  for 
making  fortunes  for  the  millions  that  are  constantly  crop{)ing 
to  the  surface  through  men  with  more  ambition  than  money 
is  the  Farmei*s'  Co-operative  Brotherhood.  It  is  an  organ izii- 
tion  which,  so  far  as  can  be  ascertained,  has  but  one  acknowl- 
edged member,  George  A.  Williams,  who  is  also  its  founder 
and  manager.  Mr.  Williams  has  recently  issued  a  prospectus, 
picturing  in  glowing  language  the  manifold  advantages  that 
will  accrue  to  the  farmers  of  the  country  if  they  subscribe  to 
the  stock  on  the  lines  laid  down  bv  the  constitution  and  bv- 
laws,  and  help  raise  the  $25,000,000  which  Mr.  William^  siiys 
will  be  necessary  as  a  sinking  fund  to  begin  operations  Avith. 
This  sum,  enormous  as  it  may  seem,  is  not,  however,  all  that 
Mr.  Williams  intends  to  raise.     It  is  but  one-half  the  jimount. 

The  object,  as  given,  is  to  get  an  adequate  return  for  the 
labor  of  the  fanner  and  farm  products,  to  loan  money  to 
members,  and  to  form  a  compact  organization  to  protect 
them  against  the  encroachments  of  monopoly.  Mr.  Williams 
classes  himself  as  a  farmer  by  s])eaking  of  '  us  '  and  '  our- 
selves,' thus  giving  his  word  picture  a  tone  of  earnestness 
and  honesty. 

The  capital  stock,  he  says,  is  $50,000,000,  divided  into 
shares  of  $50  each.  ]Members  can  hold  but  one  share,  and 
all  will  have  an  equal  share  in  the  profits.  To  make  it  easy 
for  prospective  investors  they  can  confine  their  contribu- 
tions to  the  paltry  sum  of  two  dollars  a  year.  Then  the 
pros])ectus  continues : 

'  The  home  office  will  be  in  Chicago,  and  one-half  of  all 
money  will  be  kept  till  we  have  a  reserve  fund  of  $25,000,rK)(> 
in  some  strong  bank  and  invested  in  government  bonds  or 
some  other  good  security.  There  will  be  one  head  man 
ia  each  county,  and  an  aid  in  each  township.  If  a  brother 
.  wishes  to  sell  and  the  price  is  below  that  established  by  the 
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brotherhood,  money  will  be  loaned  hnn  on  his  grain,  or  the 
brotherhood  will  buy  the  same.  Money  will  be  raised  by 
bonds,  registered  and  recorded  in  each  county,  and  deposited 
with  the  strongest  bank  in  the  county  which  will  give 
bonds  for  faithfully  issuing  and  applying  the  money  ;  they 
wuU  be  first  secured  by  all  ttfe  grain  and  property  in  the 
county,  and  in  addition  be  guaranteed  by  the  $25,000,000 
reserve  fund  of  the  brotherhood.  No  bonds  will  be  sold 
other  than  to  buy  grain,  and  no  money  paid  witliout  a  ware- 
house receipt  for  the  same.  This  is  no  swindling  scheme  to 
rob  the  farmers.  It  is  an  earnest  effort  to  unite  the  farmers 
throughout  the  United  States  into  one  compact  body  that 
they  may  make  themselves  heard  upon  all  questions  which 
affect  their  interests.' 

The  prospectus  concludes  with  an  appeal  to  the  news- 
pa])ers  to  treat  the  whole  subject  in  a  dignified  way  or  to 
remain  forever  silent  about  it.  Inquiry  at  the  postofBce 
yesterday,  through  which  medium  the  brotherhood  will 
have  to  do  most  of  its  business,  indicates  that  it  has  not 
made  long  strides  into  popular  favor  among  farmers.  In 
fact,  the  carrier  who  delivers  Mr.  Williams'  mail  told  assist- 
ant postmaster  Hubbard  that  he  had  left  that  gentleman 
but  one  letter  this  week.  This  may  be  due  to  the  fact, 
however,  that  the  circulars  have  not  yet  been  scattered 
broadcast  over  the  country. 

The  whole  scheme  is  so  thoroughly  chimerical  and  so 
much  like  the  notorious  Fund  W.  business  of  a  few  years 
ago,  that  the  postoffice  authorities  have  made  up  their 
minds  to  watch  it  closely,  and  will,  the  moment  they  have  a 
complaint,  seize  the  brotherhood's  mill,  and  take  steps  to 
investigate  everybody  connected  with  it. 

^  I  have  heard  of  this  business  before,'  said  chief  inspector 
Stuart,  '  but  from  the  few  inquiries  I  have  made  about  it  I 
have  been  unable  to  find  out  that  it  is  yet  doing  any  busi- 
ness beyond  getting  out  glittering  circulars  and  correspond- 
ing with  agents  here  and  there.' 

'  Have  you  read  any  of  their  circulars  ? ' 

*  No,  I  have  not,  but  I  know  what  they  contain.' 
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'  Can  nothing  be  done  to  put  a  stop  to  the  business  now 
before  the  mails  are  used  to  carry  correspondence  between 
the  so  called  home  office  and  producers  ? ' 

'  Nothing.  We  will  have  to  let  Williams  go  ahead  for  a 
time  yet,  as  w^e  let  Fleming  and  Loring,  the  Fund  W.  pair, 
go  ahead.  When,  however,  ft  complaint  reaches  our  ears, 
we  will  snap  the  scheme  up  so  fast  that  its  promoters  will 
be  surprised.  But  then  this  is  onlj'-  one  of  fifty  similar 
schemes  that  are  in  full  operation  in  Chicago  for  the  pur- 
pose of  catching  the  elusive  dollar  of  the  farmer  and  country- 
men. My  time  is  nearly  all  occupied  in  running  down 
plundering  and  impudent  rascals  who  establish  head-(|uar- 
ters  in  the  finest  buildings  in  the  city,  and  set  on  foot  all 
sorts  of  games  to  rob  the  public.  There  is  a  regular  horde 
of  them  here,  and  they  are  as  closely  allied  as  men  in  an\' 
other  business. 

And  I  want  to  add,  too,  that  they  are  doing  the  city  a 
great  deal  of  harm,  as  I  hapj)en  to  know  from  my  conver- 
sations with  merchants  in  the  country,  and  from  lettei-s 
that  are  constantly  p  mring  into  this  office.  Do  you  see 
those  piles  of  letters  over  there  ?  Well,  there  are  over  three 
thousand  of  tliem,  and  they  all  relate  to  some  sort  of  a 
swindling  game.  Some  tell  of  small  losses,  others  of  heavy 
losses.  It  would  take  a  bi^r  book  to  hold  all  the  history  of 
rascality  that  is  contained  in  those  letters.  The  city  police 
could,  if  they  would,  render  us  more  assistance — keep  the 
business  down  to  a  minimun;  but  instead  of  doing  anything 
they  are  constantly  adding  to  our  labors  by  throwing  on 
our  shoulders  work  they  ought  to  do  themselves.  Xow  a 
majority  of  the  swindles  are  well  known  and  it  w'ould  be 
as  easy  to  take  care  of  them  as  any  other  thieves  if  the 
right  sort  of  methods  were  employed.  When  they  get  into 
our  hands,  however,  we  rush  them  along  to  the  jail  or  peni- 
tentiary as  fast  as  the  machinery  of  the  law  will  let  us.  Of 
course  the  fellows  have  an  advantage  that  too  frequently 
works  against  the  successful  operation  of  the  law.  Their 
victims  are  mostly  men  and  women  who  live  a  long  way 
out  of  the  city,  and  who  could  not  be  brought  to  Chictigo 
to  testify  except  at  a  loss  of  time  and  money/ 
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'You  have  had  no  complaints  about  the  brotherhood 
yet  ? ' 

*  None.  I  don't  believe  the  fellows  have  got  down  to 
business  properly,  but  we  will  watch  them  closely  when 
they  do.'  * 

When  postmaster  Sexton  was  shown  the  circular  he  read 
it  through  Avith  the  utmost  care  and  attention,  and  then 
laughed  heartily. 

'  I  suppose,'  he  said,  '  it  will  find  a  ready  response  from 
a  gullible  public  that  ever  seems  ready  to  fall  into  traps, 
believing  that  by  doing  so  they  can  make  a  dollar  earn  them 
a  fortune.  Why,  only  the  other  day  I  received  from  a  post- 
master in  Kansas  a  letter  containing  two  dollars,  asking  me 
to  visit  a  certain  place  on  La  Salle  street,  and  buy  for  him 
a  gold  hunting  case  watch  which  he  saw  advertised  in  one 
of  his  county  papers.  I  sent  him  back  the  money  with  a 
letter  in  which  I  said  I  was  going  to  buy  all  the  two  dollar 
watches  in  town  for  myself.  Now  you  would  think  that  a 
man  who  is  smart  enough  to  be  a  postmaster  would  know 
better  J  wouldn't  you  ?  So  far  as  this  particular  case  is  con- 
cerned, however,  I  will  give  it  my  earliest  attention,  and  I 
will  see  that  there  is  no  violation  of  the  postal  laws.  If  it 
becomes  necessary  for  the  protection  of  the  public,  we  can 
hold  their  mail.' 

Assistant  postmaster  John  M.  Hubbard  simply  remarked 
when  Jie  read  the  document,  that  there  was  a  new  sucker 
born  every  second.  '  It  must  require  men  with  big  heads 
to  get  up  a  thing  of  that  kind,'  said  the  jolly  assistant  post- 
master, '  but  they're  like  all  fellows  who  want  to  straddle 
the  world  with  their  intellects — thev  won't  succeed.  But 
look  at  the  thing  calmly.  Where  in  the  world  is  the  farmer 
to  get  any  benefit  from  the  money,  if  it  should  be  raised  i 
Who  is  Williams,  and  what  are  his  qualifications  ?  His  cir- 
cular doesn't  say  a  word  about  anybody  keeping  a  check  on 
him,  so  I  suppose  it  is  his  part  of  the  business  to  grab  all  the 
money,  put  it  away,  and  then  let  the  other  fellows  call  and 
see  him.     Oh,  it  is  a  great  scheme." 

For  this  publication  Williams  sued  the  Herald  for  libel. 
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As  a  witness  on  the  trial  he  said  that  he  sent  to  farmers  over 
a  hundred  circulars,  as  follows : 

"  Chicago,  111.,  February  27,  1890. 
Dear  Sir: 

We  are  organizing  a  brotherhood  of  all  the  farmers  in 
the  United  States  under  the  co-operative  law  of  Illinois,  and 
our  objects  are  first  of  all  to  protect  the  farmers  against  the 
encroachment  of  all  combinations  of  trusts  and  monopolies 
against  his  interests;  to  control  and  fix  the  price  of  grain 
and  other  farm  products;  to  loan  money  to  members  on  their 
grain  (at  the  rate  of  six  per  cent  per  annum);  to  regulate  the 
cost  of  transportation,  and  in  fact  to  control  all  legislation 
which  directly  interests  the  farmer,  with  a  view  to  better 
the  present  condition  of  affairs. 

In  order  to  make  it  as  systematic  and  effectual  as  possible 
it  is  necessary  that  we  have  one  competent  and  i-eliable 
man  in  every  township  to  represent  us.  We  want  a  man 
who  will  work  for  us  and  by  so  doing  work  for  himself  and 
do  good  to  all  persons  whom  he  enlists  into  our  ranks.  You 
having  been  recommended  to  us  as  being  the  very  man  we 
are  in  search  of;  we  take  pleasure  in  addressing  you  and 
offering  the  agency  for  your  township;  and  feeling  most 
confident  that  after  a  careful  investigation — which  we  invite 
— you  will  be  proud  to  represent  so  worthy  a  cor]>oration, 
we  will  state  for  your  information  a  few  more  facts  regard- 
ing the  brotherhood.  The  capital  stock  will  be  $50,000,000 
divided  into  1,000,000  shares  of  $50  each,  Avhich  $50  are  to 
be  paid  in  twenty-five  years,  at  the  rate  of  two  dollars  per 
annum.  Each  member  can  only  own  one  share  of  stock,  and 
will  receive  an  equal  proportion  in  the  division  of  profits. 

We  allow  the  township  agent  to  retain  twenty-five  jjer 
cent  from  each  and  every  instiillment  collected  on  subscrip- 
tion of  stock — five  per  cent  of  which  go  to  the  county  agent 
and  the  remaining  twenty  per  cent  to  go  as  your  commission. 
As  this  is  an  earnest  effort  to  improve  the  condition  of  the 
farmer,  and  there  is  no  risk  to  any  one,  you  can,  by  taking 
proper  hold  and  attention  to  work,  be  accessory  in  doing 
much  good. 
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Joiu  US  and  by  so  doing  you  will  be  instrumental  in  carrying 
on  the  grandest  work  ever  undertaken.  This  is  no  money- 
making  scheme  or  humbug,  and  in  order  to  acquaint  your- 
self more  fully  with  the  plan  of  the  brotherhood  send  us 
twenty-five  cents  (to  pay  for  copying  and  postage),  and  we 
will  mail  you  a  tyi^written  copy  of  the  proposed  constitu- 
tion and  by-laws,  and  application  blanks,  as  space  will  not 
permit  the  enumeration  of  all  the  good  features  of  the 
brotherhood. 

Should  you  not  have  time  to  look  into  this,  will  you  kindly 
hand  this  letter  to  some  honest  and  reliable  man  of  your 
acquaintance,  whom  you  think  suitable  to  fill  the  position  ? 

Hoping  soon  to  receive  a  favorable  reply  from  you,  P 
remain, 

Truly  yours, 

George  A.  Williams, 

By  Order  of  the  Committee. 

Address,  Geo.  A.  Williams,  908  Tacoma  Bldg.,  Chicago, 
111." 

Also  sent  to  farmers  the  greater  part  of  2,000  or  3,000 
circulars,  as  follows : 

"CIKCULAB   LETTER. 

To  the  Farmers  of  the  United  States. 

Dear  Friends  and  Brothers:  We  address  vou  on  a  sub- 
ject  which  is  of  vital  interest  to  every  farmer  in  the  United 
States.  We  are  starting  the  '  Farmers'  Co-operative  Broth- 
erhood of  the  United  States.'  We  propose  for  all  the 
farmers  to  unite  and  form  a  strong  union,  so  that  they  will 
form  a  strong,  compact  body  and  regulate  legislation  on  all 
matters  which  directly  interest  the  fanner.  We  propose  to 
regulate  and  control  the  prices  of  farm  products  so  that  the 
farmer  may  get  an  adequate  return  for  his  labor  and  money 
invested.  To  do  this  we  will  loan  money  to  those  who  are 
obliged  to  sell  their  graiii,  or  buy  it  from  them.  Now  I 
hear  vou  say,  it  can't  be  done.  You  are  mistaken;  it  can 
be  done.  It  is  perfectly  practical.  All  we  want  j^'ou  to  do 
is  to  join  us.  The  cost  w^e  have  put  down  to  the  minimum 
fixed  by  the  statute,  which  is  $50,  and  we  have  made  the 
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Who  is  the  fool  now?  You  ought  to  give  us  a  contribution 
of  ton  dollars  to  help  organize  and  push  this  thing.  But  if 
you  will  give  your  name  to  the  aid  in  your  township  witli 
two  dollars  for  the  first  installment  on  your  stock  we  will 
let  you  off  for  the  present  and  call  for  a  small  contribution 
when  you  feel  more  generous.  If  there  is  not  an  aid  in 
your  county,  if  you  will  act  for  us  we  will  pay  you.  But 
we  want  a  good  live  man,  one  who  is  resi)ected  by  his  neigh- 
bors.    I  trust  you  are  the  man. 

If  you  want  a  copy  of  the  constitution  and  by-laws  send 
twenty-five  cents,  with  as  much  more  as  you  please,  to  cover 
cost  of  printing  and  postage,  to  908  Tacoma  Building,  Chi- 
cago, 111.    Brothers,  come  and  join  us. 

Fraternally  yours, 

George  A.  Williams. 

Please  preserve  this,  read  carefully  and  hand  to  your 
neighbor.     It  costs  money  to  print." 

As  a  Avitness  on  the  trial,  "Williams  said  he  had  secured  a 
license,  and  sent  out  seventy-five  or  one  hundred  copies  of 
the  constitution  and  by-laws,  and  was  receiving  a  good  deal 
of  encouragement,  when  the  Herald  publication  came  out, 
and  most  all  the  interest  was  dropped. 

We  can  not  treat  seriously,  and  thereby  give  a  sort  of 
dignity  to  the  claim  of  the  appellant  to  damages,  for  a  pub- 
lication, the  tendency  of  which  was  simply  to  warn  gullible 
fools  against  loss. 

The  evidence  put  in  by  the  appellant  showed  that  he  had 
no  case. 

The  court  rightly  instructed  the  jury  to  find  for  the  de- 
fendant. 

Judijinent  affinned. 
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ABATE3IENT— PLEA  IN— See  Agency,  1. 

ACCOUNTS. 

1.  A  complicated  account  extending  through  a  series  of  years, 
which  the  parties  have  gone  over  and  adjusted  together,  is  not  to  be 
lightly  reopened,  but  the  settlement  is  not  conclusive,  even  though 
in  writing  and  signed  by  the  parties,  and  if  errors  appear  they  may 
be  corrected.  Two  juries  having  passed  upon  the  questions  of  fact 
involved  in  the  case  at  bar  and  reached  substantially  the  same  con- 
clusion, this  court  refuses  to  disturb  the  verdict,  no  errors  of  law 
appearing.     Osbom  <Sb  Co,  v.  Miner,  133 

ACTIONS— See  Justices,  1,  2;  Limitations,  1,  3. 

ADMINISTRATION— See   Evidence,    5;   Real  Property,  16;   Wit- 
nesses, 2,  3. 

1.  Where  a  petition  for  a  citation  alleged  that  the  widow  had  in 
her  possession  a  certain  promissory  note  belonging  to  the  estate  of  de- 
ceased, and  the  defendant  answered  that  the  note  was  hers  by  as- 
signment from  the  deceased,  and  the  administrator  alleged  tliat 
the  assignment  was  .a  forgery,  the  burden  of  proof  was  on  the  ad- 
ministrator, and  to  sustain  his  charge,  clear  and  satisfactory  proof 
was  required.    Riggs  v.  Powelt,  75 

2.  Where  an  administrator  represented  to  the  widow  of  his  in- 
testate that  the  estate  was  insolvent  and  that  the  fees  due  him  were 
$80.10,  which  sum  the  widow  paid  to  him,  and  it  appeared  that  the 
sum  so  paid  was  in  excess  of  the  legal  fees  and  expenses,  held,  that 
in  view  of  the  trust  relation  between  the  parties,  this  was  not  to  be 
regarded  as  a  voluntary  payment,  but  that  the  excess  might  be  re- 
covered back  in  an  action  by  the  widow.    Blue  v.  Smith,  166 

8.  Where  it  appears  that  a  deceased  party  owned  a  tract  of  land 
at  the  time  of  his  death,  wliich  was  not  inventoried  or  accountetl 
for  at  the  time  of  his  death,  such  fact  calls  for  the  grant  of  letters 
of  administration  upon  the  petition  of  a  creditor  of  the  deceased, 
the  estate  having  been  insolvent,  provided  the  petitioner  is  other- 
wise entitled  to  relief.     TilUon  v.  Ward,  179 

4.  A  creditor  of  a  deceased  person  will  be  considered  to  have 
waived  his  lien  upon  property  descended  if  he  does  not  pursue  his 
remedy  within  a  reasonable  time,  unless  the  delay  is  explained.  In 
the  case  at  bar  this  court  holds  that  the  delay  of  the  petitioner  was 
sufficiently  explained,  and  that  she  was  entitled  to  the  remedy 
sought.    Id.,  179 
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5.  At  common  law  the  distribution  of  personal  property,  wherever 
situated,  ia  governed  by  the  law  of  the  country"  of  the  intestate  s 
domicile  at  the  time  of  his  death;  but  under  the  statute  of  this 
State,  personal  property  **  in  this  State  "  of  persons  dying  intestate 
is  to  be  distributed  according  to  the  law  of  this  State,  w^hatever  the 
law  of  the  domicile  of  the  deceased.     Channel  v.  Capen,  234 

6.  Tlie  phrase  of  the  statute  "in  this  State,"  means  only  such 
property  as  is  physically,  actually  here,  and  here  for  some  (;ontinuous 
and  definite  period.     Id.,  234 

7.  A  promissory  note  is  merely  evidence  of  a  right,  which  is 
wholly  intangible  and  can  not  be  regarded  as  situated  anywhere  of 
itself,  but  resides  with  its  owner.  Promissory  notes  left  in  this  State 
with  an  agent  by  a  non-resident,  for  the  puri)ose  of  safekeeping  and 
for  collection  while  the  owner  is  traveling,  are  not  to  be  regarded  as 
personal  property  "  in  this  State,"  but  the  property  is  located  with 
the  owner.     Id, ,  234 

8.  In  the  case  presented,  a  claim  was  filed  against  an  estate  in 
the  Probate  Court  of  CJook  Coimty,  it  being  asked  that  tlie  same  be 
allowed  as^a  claim  of  the  sixth  class,  under  Clause  6,  Sec.  70,  Chap. 
3,  R.  S.  The  Probate  Court  denied  the  claim ;  the  Circuit  Court,  upon 
appeal,  took  the  same  position.  Tliis  court  holds  Ukewise.  Shipherd 
V.  Furness,  319 

9.  Tlie  word  "  trust "  as  used  in  that  clause  does  not  embrace  im- 
plieil  or  constructive  trusts.  The  clause  only  refers  to  trusts  of  an 
express  and  technical  character.     Id,,  319 

10.  In  an  action  by  an  administrator  to  recover  certain  counsel  fees 
alleged  to  have  been  due  his  intestate,  the  testimony  of  another  attor- 
ney in  the  same  case  being  int^o('u  ^ed  to  prove  what  the  terms  of 
employment  were,  he  stating  that  defendant  told  him  of  terms  that 
had  been  agreed  upon  by  tlie  defendant  and  the  deceased,  and  to  con- 
sult with  deceased,  this  court  holds  tliat  the  trial  court  erred  in  refus- 
ing certain  instimctions  asked  by  the  defendant,  the  same  touching 
declarations  of  the  deceased  in  the  absence  of  the  defendant,  heard 
by  the  witness,  and  holds  tliat  the  judgment  for  tlie  plaintiff  can  not 
stand.     Tewksbury  v.  Beckwith,  323 

11 .  In  respect  to  the  administration  of  estates,  the  estate  in  a  given 
case  consists  of  that  which  comes  to  the  hands  of,  and  may  be 
axlministered  by  the  administrator  or  assignee;  that  which  is  avail- 
able for  the  benefit  of  all  creditors.  Tliat  which  is  pledged,  held  as 
security,  belongs  to  the  creditor  for  whose  benefit  it  has  been  pledged; 
only  what  is  left  after  a  discharge  of  the  lien,  is  assets  of  the  estate. 
An  administrator  may,  at  any  time,  with  the  sanction  of  the  court, 
pay  off  the  secured  debtor  and  make  his  security  a  part  of  the  estate. 
Furness  v.  Union  National  Bank,  522 

12.  Upon  an  appeal  by  administrators  from  an  order  allowing  a 
claim  to  be  paid  as  a  claim  of  the  seventh  class,  in  the  administra- 
tion of  a  given  estate,  certain  notes  having  been  given  for  a  loan  by 
claimant  to  their  intestate,  the  controversy  resulting  from  the  fact 
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that  claimant  held  certain  collateral  as  security  for  such  notes,  and 
had  realized  therefrom  part  of  its  claim,  this  court  holds,  in  view  of 
the  evidence,  that  there  is  nothing  in  the  contention  of  appellants 
that  a  certain  agreement  entered  into  by  them  with  claimant,  touch- 
ing the  indebtedness  in  question,  is  not  binding  upon  them,  because 
signed  by  them  only,  because  upon  the  faith  thereof  rights  have 
arisen  theremider,  which  the  courts  are  now  merely  called  upon  to 
enforce,  and  declines  to  interfere  with  the  judgments  against  them. 
Id.,  522 

ADULTERY— See  Conspiracy,  1. 

AFFIDAVIT— See  Practice,  10. 

1.  An  affidavit  setting  forth  that  a  corporation  "stated"  or 
"  agreed "  is  valueless.     Kriz  \.  Pokrok,  418 

2.  Affidavits  may  be  sworn  before  an  attorney  for  the  side  tliat 
uses  them.    Richardaon  v.  Sheehan,  528 

3.  An  allegation  in  an  affidavit  that  one  is  a  creditor,  is  but  a 
statement  of  a  conclusion.     Wallace  v.  C.  <S;E.  Stove  Co.,  571 

AGENCY— See  Contracts,  8,  9,  15;  Corporations,  4;  Replevin,  3. 

1.  Where  an  action  is  brought  against  a  person  as  receiver  of  a 
corporation,  and  the  writ  is  returned  as  served  upon  a  person  '*  clerk 
and  agent "  of  the  receiver,  a  plea  in  abatement  may  properly  be 
filed  to  put  in  issue  the  agent  of  the  party  upon  whom  the  writ  was 
served,  and  the  prayer  of  such  plea  is  properly  that  the  writ  be 
quashed.    Lanza  Bros.  Co.  v.  McNulta,  69 

2.  Agency  can  not  be  created  by  the  declarations  of  the  agent. 
Boyd  V.  JenningSy  290 

3.  Authority  from  an  owner  of  real  estate  to  sell  property  can  not 
be  shown  by  an  entry,  describing  the  same,  on  the  alleged  agent's 
private  record  book.     Id.,  290 

4.  Sec.  3,  Chap.  51,  R.  S.,  does  not  at  all  change  the  old  law  as  to 
the  character  of  the  book  that  may  be  admitted,  or  of  the  items  or 
charges  that  may  be  proved  by  it.     Id.,  ^90 

5.  Tlie  fact  that  a  real  estate  agent  has  been  in  business  for  a  num- 
ber of  years  or  was  licensed  at  the  time  of  a  certain  trial,  does  not 
raise  the  presumption  that  he  was  so  licensed  two  years  before. 
Eckert  v.  Collot,  361 

6.  In  an  action  brought  by  a  real  estate  agent  for  the  recovery  of 
commissions,  the  declaration  being  in  assumpsit  and  containing 
nothing  but  the  common  counts,  the  plea  of  the  general  issue  en- 
titles the  defendant  to  introduce  an  ordinance  relating  to  such 
agents.  No  special  contract  having  been  declai'ed  on,  it  wiU  be  time 
enough  for  the  defendant  to  plead  the  ordinance  in  his  defense  when 
a  special  contract  had  been  alleged  against  him  that  brought  the 
plaintiff  wuthin  the  purview  of  the  ordinance.     Id. ,  361 

7.  An  instruction  should  not  refer  to  such  agent  with  reference 
to  such  license  in  the  presenjt  tense,  the  question  in  such  cases  being 
as  to  whether  the  licenses  had  been  issued  at  the  time  the  parties 
dealt.     Id.,  361 
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8.  An  unliceased  real  estate  agent  doing  business  in  Chicago  can 
not  recover  commissions.    Id,,  361 

9.  In  an  action  brought  to  recover  money  alleged  to  have  been 
received  by  defendants  as  agents  for  plaintiff  for  the  sale  of  real 
estate,  this  court  hohls,  in  view  of  the  giving  of  certain  erroneous 
instructions  in  his  b?half,  that  the  judgment  in  his  favor  can  not 
stand.    Hensfuiw  v.  Wilson,  364 

ALIMONY — See  Judgment  and  Decrees,  5,  7;  Separate  Mainte- 
nance, 2,  3. 

AMENDMENTS— See  Bills  op  Exceptions,  1. 

APPEAL  AND  ERROR.— See  Admlnistration^  10;  Contempt,  1; 
Damages,  1;  Fraudulent  Sales,  2;  Injunctions,  3, 4;  Juries,  1;  Mas- 
ter and  Servant,  8;  Municipal  Corporations,  1;  Negotiable  In- 
struments, 6;  Nuisance,  2;  Real  Property,  17;  Sales,  8. 

1.  Where  the  bill  of  exceptions  does  not  show  that  an  exception 
was  taken  to  the  decision  of  the  trial  court  overruling  a  motion  for 
a  new  trial,  this  court  can  not  inquire  whether  the  verdict  was 
authorized  by  the  evidence.  Herdnian-Harrlson  Milling  Co.  v. 
Spphr,  24 

2.  "Wliere  an  alleged  abstract  fails  to  inform  the  court  what  was 
proved,  or  how,  on  eitlier  side,  the  evidence  will  be  presumed  to  be 
competent  and  sufficient  to  warrant  the  verdict.  Du(;gan  v.  Smy- 
tser,  39 

3.  When  it  appears  clearly  from  the  special  findings  what  the 
jury  determined  to  be  the  true  state  of  facts,  then  the  reviewing  * 
court  will  apply  the  principles  of  law  to  the  facts  thus  found,  and  if 
tlie  general  verdict  of  the  jury  is  the  same  that  the  law  would  pro- 
nounce upon  the  facts,  the  verdict  will  stand  although  erroneous  in- 
structions were  given,  provided  the  court  can  see  that  the  erroneous 
instructions  did  not  contribute  to  lead  the  jury  to  the  special  finding 
of  facts.     Tuller  v.  Fox,  97 

4.  Wliere  assignments  of  error  question  the  action  of  the  court  ' 
in  admitting  and  refusing  testimony,  but  the  briefs  and  argument 
of  counsel  do  not  mention  the  alleged  errors,  such  assignments  will 
be  considered  waived.    Armstrong  dt  Co.  v.  Barrett,  193 

5.  In  a  trial  by  the  court  without  a  jury,  where  no  propositions 
of  law  are  submitted  to  the  court,  and  rulings  on  the  admission  or 
rejection  of  evidence  are  not  in  question,  the  only  question  before 
the  appellate  court  is  whether  the  evidence  supports  the  finding  and 
judgment,  and  on  this  question  the  same  rules  govern  as  when  a 
trial  is  had  before  a  jury  upon  a  full  and  correct  instruction  as  to 
the  law,  or  without  any  instructions  asked  or  given.     Id.,  193 

6.  Objections  to  the  pleadings  and  form  of  action  of  a  character 
that  could  have  been  obviated  in  the  trial  court,  had  they  been 
raised  there,  can  not  be  raised  for  the  first  time  in  this  court.     Id., 

193 

7.  Exceptions  to  the  rulings  and  judgment  of  a  court  can  only  be 
made  a  part  of  a  record  by  being  incorporated  in  a  bill  of  excep- 
tions signed  and  sealed  by  the  judge.    Oelder  v.  Schroeder,  204 
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8.  An  appellant  can  not  be  permitted  to  raise  for  the  firet  time  on 
a  petition  for  a  rehearing  in  this  court  the  objection  to  certain  evi- 
dence that  better  evidence  of  the  facts  testified  to  was  in  existence* 
and  should  have  been  produced.     Heivett  v.  Grisicold,  269 

9.  A  court  of  review  can  not  set  aside  a  verdict  as  not  warranted 
by  the  evidence,  unless  a  motion  for  a  new  ti'ial  upon  that  gi-ound 
was  made,  denied,  and  the  denial  excepted  to  in  the  lower  court. 
Ames  db  Frost  Co,  v.  Stachui'ski,  310 

10.  An  order  allowing  an  appeal  to  the  Supreme  Court  can  not 
be  amended  at  a  subsequent  term  on  motion  of  the  appellant  and 
the  unsworn  statement  of  the  minute  clerk  that  he  made  a  mistake, 
so  as  to  allow  an  appeal  to  the  Appellate  Court,  and  to  be  entered 
nunc  p7'Q  t^inc  as  of  the  date  of  said  order.    Howe  v.  Warren,      325 

11.  Under  the  statutes  of  this  Stat©  the  decisions  have  been  uni- 
form that  no  appeals  were  effectual  unless  the  terms  upon  which 
they  were  granted  were  complied  with.    Id,,  321 

13.  The  question  whether  in  the  case  presented  the  declaration 
was  good  or  not  will  not  be  considered  by  the  court,  the  same  not 
being  abstracted,  nor  was  there  any  motion  in  arrest,  nor  assign- 
ment of  error  questioning  the  sufficiency  thereof.  Reichmann  v. 
Baier,  346 

13.  The  finding  of  the  trial  court  as  to  the  value  of  certain  goods 
will  not  be  reviewed  upon  appeal,  where  there  was  evidence  to  sup- 
port such  finding,  and  the  question  of  the  insufficiency  of  such  proof 
was  not  raised  below.     Readeij  v.  Schtaanzenbach,  348 

14.  Errors  not  argued  may  be  considered  as  abandoned.  Berg- 
Tnan  v.  Bogda,  *  5*51 

15.  An  appeal  prayed  and  allowed  at  one  term  from  a  judgment 
entered  at  a  previous  term,  does  not  bring  up  the  judgment  for  re- 
view by  tins  court.     Kortas  v.  Kentucky  Liquor  Co.,  866 

16.  It  is  only  from  an  order  oveiTuling  a  motion  to  vacate  the 
judgment  entered  that  a  writ  of  error  will  lie ;  it  will  not  lie  directly 
from  a  judgment  rendered  by  confession.  Werkmeister  v.  Beau- 
mont, '  369 

17.  Unless  it  is  assigned  in  the  trial  court  as  a  reason  for  a  new 
trial  that  the  damages  awarded  in  a  given  case  were  excessive,  the 
point  can  not  be  m-ged  herein.    Rice  v.  Heap,  448 

18.  The  refusal  to  discharge  bail  on  motion  can  not  be  assigned 
for  error;  the  reason  thereof  is  that  such  a  decision  is  not  final.  It 
leaves  the  merits  yet  to  be  finally  decided.  If  the  bail  is  discharged 
there  can  be  no  further  proceedings  against  him.  It  is  a  final  deter- 
mination of  his  liability .  In  principle  it  is  the  same  as  cutting  off 
an  attachment  in  aid,  which  is  merely  like  bail,  a  security  to  th(^ 
plaintiff  in  the  suit,  and  if  wrongly  done,  may  be  corrected  on  appeal 
or  by  wTrit  of  error.    Richardson  v.  Sheehan,  528 

19.  Where  no  variance  was  specifically  pointed  out  on  the  trial, 
the  question  whether  certain  notes  varied  from  the  description  of 
them  in  the  declaration  in  a  given  case,  will  not  be  considered  here- 
in.   BelfordY.Beatty,  589 
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APPEAL  AND  ERROR.     Continued. 

20.  The  certificate  of  a  clerk  of  court  setting  forth  that  the  tran- 
script in  a  given  case  is  complete  "  as  per  pTYCc/pe  filed,"  amounts  to 
a  statement  that  it  is  complete  as  far  as  it  goes,  of  as  much  as  the 
maker  desired.     Ailing  v.  WenzelU  •'^6) 

21 .  A  plaintiff  in  error,  or  an  appellant,  can  not  complain  of  things 
which  only  concern  other  parties.   Wallace  v.  C.  <fc  E.  Stove  Co.,  571 

22.  Before  one  can,  as  a  creditor,  be  allowed  an  appeal  from  an 
order  of  the  Probate  Court,  he  must  have  filed  a  claun  as  a  creditor, 
/d.,  571 

ASSIGNMENTS— See  Banks,  8, 4. 

1.  An  assignee  succeeds  to  all  the  rights  and  liabilities  of  the  as- 
signor. What  the  assignor  was  obligated  to  pay  can  not  be  denied 
by  the  assignee;  he  acquires  no  exemption  from  the  obligatioDs  of 
the  assignor  which  the  latter  did  not  possess  at  the  time  of  the  as- 
signment. The  mere  act  of  assignment  does  not  relieve  the  assignor 
from  the  duty  of  paying  its  debts  and  liabilities,  and  no  more  is  the 
assignee  relieved  thereby.  The  Assignment  Act  merely  provides  a 
means  for  the  equitable  and  pro  rata  distribution  of  the  assets  of  the 
insolvent  among  his  creditors,  without  favor  or  preference.  Parker 
V.  Hull  471 

2.  Upon  a  claim  filed  by  an  ex-employe  against  the  insolvent  es- 
tate  df  his  emploj'erin  the  hands  of  an  assignee,  the  same  being  based 
upon  a  contract  for  service  in  full  force  at  the  time  of  tlie  assign- 
ment, this  court  holds  that  the  true  test  in  determining  the  right  of 
claimant  to  sliai-e  in  the  assets,  is  as  to  whether  the  liability  to  him 
was  one  based  on  a  right  or  obligation  existing  at  the  time  the  as- 
signment was  made ;  that  the  mere  fact  that  the  extent  of  the 
obligation  was  not  then  determinable  can  not  defeat  the  obligation 
itself,  sulwetjuent  em[)loyment  fixing  the  amount  to  which  he  was 
entitled  for  non-i)erformance;  that  the  court  below  erred  in  dis- 
missing the  claim  in  question,  and  that  its  judgment  must  be  re- 
versed.    Id.,  471 

ATTACHMENT— See  Instructions,  5;  Libel  and  Slander,  1;  Negoti- 
able Instruments.  6,  7. 

1.  An  attachment  does  not  abate  by  the  death  of  the  sole  defend- 
ant.   Dorn  V.  Blake,  329 

2.  There  is  no  support  to  the  contention  of  counsel,  that  Sec.  27 
of  the  Attachment  Act  requires  a  separate  trial  of  the  right  to 
attach.  And  the  affidavit  of  the  defendant,  submitted  on  the 
motion  for  a  new  trial,  as  to  what  his  understanding  was  of  the 
effect  of  the  submission  of  the  cause  to  the  court,  can  not  be  allowed 
to  overcome  the  record,  which  shows  that  the  whole  cause  was  sub- 
mitted to  the  court,  and  that  evidence  upon  both  issues  was  heard. 
Frankland  v.  Johnson,  430 

ATTORNEY  AND  CLIENT— See  Administration,  10. 

1.  The  law  looks  most  scrutinizingly  into  all  contracts  between 
an  attornpy  and  his  clients,  but  it  does  not  prohibit  them  or  hold 
them  to  be  void  ah  origine.    Rolfe  v.  Rich,  406 
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ATTORNEY  AND  CLIENT.     Continued. 

3.  In  an  action  involving  items  for  legal  services  and  money  ad- 
vanced on  the  one  side,  and  for  money,  loans,  services,  and  goods  by 
way  of  set-off  on  the  other,  this  court  declines,  in  view  of  the  evi- 
dence, to  disturb  the  judgment  for  the  plaintiff.     Id.,  406 

BAIL— REFUSAL.  TO  DISCHARGE— See  Appeal  and  Error,  18. 

BAILMENTS. 

1.  It  can  not  be  said  tHat  a  banker  is  without  compensation  who 
holds  income-bearing  bonds  for  a  customer,  and  collects  the  income 
and  deposits  it  with  himself  to  the  credit  of  his  customer's  general 
account.     Gray  v.  Merriam,  337 

3.  No  rule  of  law  exists  which  makes  the  quantum  of  considera- 
tion a  determinative  feature  of  what  the  relation  of  the  bailee  is. 
It  is  enough  if  there  is  any  consideration  for  the  bailment,  to  change 
the  relation  from  that  of  a  gratuitous  bailee  to  one  for  hire.     Id., 

387 

3.  Where  bonds  are  left  by  a  customer  with  a  bank,  part  of  the 
time  for  purposes  of  collateral  security,  and  at  other  times  for  safe 
keeping,  but  with  duties  assumed  and  performed  by  the  bailee  in 
detaching  and  collecting  coupons  for  the  bailor,  and  an  attendant  or 
incidental  reward  for  the  performance  of  such  duties,  such  bailment 
is  for  the  mutual  benefit  of  both  parties,  and  in  such  a  cjise  the 
bailee  is  bound  to  exercise  a  gi*eater  degree  of  care  than  if  the  bail- 
ment were  one  in  which  the  bailee  would  be  liable  only  for  gross 
negligence.     Id. ,  837 

4.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence 
as  to  the  manner  in  which  the  bonds  in  question  were  kept  by  de- 
fendant bank,  and  as  to  the  continued  access  thereto  by  the  servant 
who  subsequently  stole  them,  after  his  employei-s  became  aware  of 
his  speculating  upon  the  board  of  trade,  that  they  were  guilty  of 
gross  negligence  and  that  the  judgment  against  them  can  not  be  dis- 
turbed.    Id.,  837 

5.  Whether  in  such  case  there  was  a  want  of  due  and  ordinary 
care  in  the  custody  of  such  property,  and  whether  the  degree  of  dili- 
gence required  by  law  was  exercised,  are  questions  of  fact  for  the 
determination  of  the  jury.  In  determining  what  constitutes  proper 
care,  the  nature  and  value  of  the  property,  the  means  of  protection 
possessed  by  the  bailee,  and  tlie  relation  of  the  parties  must  be  con- 
sidered.   Id.,  337 

6.  The  fact  that  such  servant  was  permitted  to  continue  in  the  ac- 
cess to  the  funds  and  securities  of  the  firm,  as  well  as  to  the  special 
deposits,  after  it  was  known  that  he  was  so  speculating,  will  not 
excuse  such  firm  in  case  of  the  abstraction  of  the  securities.    Id. , 

337 

7.  In  such  case,  after  the  discovery  of  the  practice  of  such  serv- 
ant, if  he  is  retained  it  is  incumbent  upon  the  employers  to  decline 
longer  custody  of  the  bonds,  or  to  add  increased  protection  to  them. 
Id.  837 

Vol.  XLVI  43 
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BAILMENTS.     Continued. 

8.  The  rule  that  if  the  depositary  takes  the  same  care  of  the 
deposit  that  he  does  of  his  own  goods  it  will  repel  the  presumption 
of  gross  negligence,  must  be  under  the  reserve  tliat  he  has  not 
omitted  tliose  common  precautions  which  other  persons  in  like  posi- 
tion would  not  omit.  ■  Id. ,  H37 

9.  It  is  no  excuse  for  a  depositary  that  he  has  acted  with  good 
faith  if  he  has  been  guilty  of  grosjj  negligence;  the  question  is 
not  to  be  determined  by  what  a  pai'ticular  person  has  done  or 
would  do  as  an  individual,  but  it  is  what  a  whole  class  of  persons  in 
like  condition  with  reference  to  the  deposit;  would  do.     Id.  3J^7 

10.  Where  goods  are  in  the  possession  of  a  third  party  as  bailee, 
notice  to  such  bailee  of  the  sale  of  said  goods  is  sufficient  to  work  a 
change  of  poasession  of  the  goods  into  the  hands  of  the  vendee,  and 
in  sucli  case,  an  actual  delivery  of  the  goods  to  the  vendee  is  unnec- 
essary, even  as  against  attaching  creditors  of  the  vendor.  And  this 
docti'ine  is  not  confined  to  bailees  of  a  quasi  public  character,  such 
as  carriere,  warehousemen  or  a  public  officer  holding  the  goods 
against  the  will  of  the  vendor.  National  Bank  of  Cfutmbersburg  v. 
Buckeye  Iron  db  Brass  Works,  520 

BANKS— See  Bailments. 

1.  Where  a  person  made  a  deposit  with  a  firm  of  bankers  and 
received  a  certificate  of  deposit  stating  that  the  sum  would  draw 
intert^st  contingently,  but  not  after  maturity,  and  prior  totlie  matu- 
rity of  the  certificate  a  member  of  the  firm  died,  and  sul>sequontly 
the  certificate  was  indorsed  from  time  to  time  with  the  payment  of 
interest  and  an  extension  of  its  time  for  payment,  Jield^  that  on  the 
case  presented,  the  indorsements  constituted  new  contracts  between 
the  depositor  and  the  surviving  members  of  the  firm,  and  tliat  the 
estate  of  the  deceased  i>aitner  was  not  liiible  on  the  original  contract. 
Hayivard  v.  Burke ^  205 

2.  A  bank  may  apply  the  balance  of  a  depositor  on  a  debt  due  it 
from  him,  maturing  upon  a  day  stated,  and  such  application  is 
valid,  although  he  previously  gave  his  check  to  a  third  person,  tlie 
same  not  being  presented  until  thereafter.  Fort  Dearborn  Nafl 
Bank  v.  Bhnneuzireig,  297 

3.  W^here  such  de|x>sitor  makes  an  assignment  after  the  giving 
of  such  check,  but  before  its  presentation,  and  before  such  applica- 
tion, the  outstanding,  unpresented  check  does  not  take  precedence 
of  the  assignment  as  a  claim  upon  the  fund.     Jd.,  297 

4.  Where  money  remains  in  a  bank  after  an  assignment,  an  out- 
standing, unpresented  check  being  in  existence,  such  bank  may 
apply  the  same  uix)n  an  indebtedness  due  it,  maturing  upon  a  day 
stilted.     Id.,  297 

5.  A  bank  can  not  refuse  to  honor  a  check,  for  the  reason  that 
upon  a  subsequent  day  a  debt  due  it  from  tlie  maker  will  matiu*e. 
Id.,  297 

6.  Where  a  depositor  gives  a  check  on  his  bank  and  his  account 
is  tluTeby  overdrawn,  a  promise  to  pay  the  bank,  if  it  honors  the 
same,  is  to  be  implied.     Thomas  v.  Inteiniational  Bank,  461 
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BILLS  OF  EXCEPTIONS— See  Appeal  and  Error,  1,  7;  Practice,  6. 

1.  A  bill  of  exceptions  did  not  show  that  exception  was  taken  to 
t  the  judgment,  and  upon  notice,  the  court,  at  the  next  term,  amended 

the  bill  of  exceptions  to  show  the  fact  that  exception  was  duly  taken ; 
held,  that  the  amendment  was  properly  allowed,  and  that  the  fact 
that  the  judge  allowing  the  amendment  waa  the  successor  of  the 
judge  presiding  at  the  trial  was  immaterial.     Horton  v.  Smith,  241 

2.  If  parties  take  time  in  which  to  present  bills  of  exceptions, 
they  take  the  risks  of  events,  such  as  the  death  of  the  trial  judge. 
Alley  V.  McCobe  868 

3.  A  bill  of  exceptions  should  ordinarily  be  written  and  signed 
diu-ing  the  term  at  which  the  decision  was  rendered  in  regard  to 
which  the  exception  was  taken.     Bdford  v.  Beatty,  539 

4.  In  the  case  presented,  this  court  holds  that  the  bill  of  excep- 
tions is  not  a  part  of  the  record  herein.    Zielinski  v.  RemuSy        596 

BOARD  OF  TRADE— See  Commission  Merchants. 

BURL\L  GROUNDS. 

1.  Where  a  private  person  purchases  from  a  cemetery  corpora- 
tion a  lot  in  its  cemetery,  and  subsequent  to  such  purchase  the  com- 
pany transfers  all  its  cemetery  property  to  the  city  in  which  it  is 
situated,  and  after  the  conveyance  to  the  oiby  an  ordinance  is  passed 
providing  that  no  grave  shall  be  dug  in  the  cemetery  except  by  per- 
mission and  under  the  direction  of  the  city  sexton,  held,  that  the  city 
could  not,  by  such  ordinance,  deprive  the  ab3ve  named  private  pur- 
chaser of  the  right  to  dig  a  grave,  or  hire  one  dug  by  whom  he 
pleased,  in  his  lot,  provided  such  digging  was  done  in  a  safe  and 
proper  manner.     Ritchey  v.  City  of  Canton,  185 

CERTIFICATES  OF  EVIDENCE— See  Mandamus,  3;  Practice,  6,  7. 

COMMISSION  MERCHANTS. 

1 .  A  commission  merchant  upon  the  board  of  trade  may  not  apply 
the  gains  of  one  patron  in  offsetting  the  losses  of  others.  Baxter  v. 
Allen,  464 

CONSPIRACY. 

1.  Where  an  action  was  brought  to  recover  back  money  paid  by 
plaintiff  to  defendants  as  damages  for  debauching  one  defendant, 
who  was  the  wife  of  the  other  defendant,  on  the  ground  that  the  hus- 
band was,  unknown  to  plaintiff  at  the  time,  consenting  to  the  adul- 
tery, and  that  there  was  a  conspiracy  between  the  defendants  to 
entrap  the  plaintiff,  held,  the  jury  having  foimd  the  existence  of  such 
a  conspiracy  by  special  verdict,  a  verdict  for  the  plaintiff  was  the 
legal  consequence.     Tuller  v.  Fox,  97 

CONTEMPT. 

1.  This  court  dismisses  the  writ  of  error  in  the  case  presented,  the 
facts  being  that  a  person  named,  was  adjudged  guilty  of  contempt 
by  the  Circuit  Court  for  failure  to  comply  with  an  order  on  the 
chancery  side  thereof,  and  was  ordered  to  be  confined  in  the  county 
jail  for  the  term  of  sixty  days  from  a  given  date,  which  time  has  long 
since  elapsed.    Loven  v.  The  People,  ^  306 
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CONTEMPT.     Continued. 

2.  A  i>arty  can  not  be  d^»prived  of  an  opportunity  to  appear,  defend 
and  appeal  from  any  proceeding  against  iiim  because  lie  is  in  con- 
tempt, and  in  so  doin^  he  is  entitled  to  all  the  rights  of  any  other 
defendant.     The  People  v.  Horf on,  434 

CONTRACTS— See  Attorney  AND  Client,  1;  Injunctiovs,  1;  Insurance 
—Fire,  10;  Master  and  Servant,  11, 12;  Novation,!;  Sales,  1, 2, 5. 

1.  Courts  may  and  should,  in  cases  of  doubt,  give  to  words  con- 
tractually employed,  such  a  meaning  as  will  effectuate  the  inten- 
tion of  the  parties,  and  such  intention  may  Ix?  gathered  from  all  the 
circumstances  surrounding  the  transaction;  but  when  from  a  consid- 
eration of  all  the  circumstances  it  is  impossible  to  determine  wliat  it 
was  that  the  minds  of  the  contracting  parties  met  upon,  the  contract 
must  fall.     Young  v.  Farwell,  299 

2.  Upon  a  bill  filed  for  an  accounting  upon  an  alleged  verbal  con- 
tract, whereby  complainant  was  to  perform  services  for  defendants 
for  a  certain  fixed  salary,  and  under  certain  conditions  a  sliare  of 
profits  in  a  particular  department  of  defendant's  businecB,  this  court 
holds,  much  uncertainty  existing  in  the  evidence  as  to  how  the  con- 
tingent profits  to  be  divided  were  to  be /ascertained,  and  aLso  as  to 
the  ratio  of  the  division  of  the  profits  when  they  should  be  once 
ascertained,  that  the  decree  dismissing  the  bill  must  be  allowed  to 
stand.     Id.,  299 

3.  An  agreement  to  *•  divide"  contingent  profits  does  not  mean  to 
divide  equally,  when  it  is  uncertain  from  the  whole  contract,  that 
such  was  the  intention  of  the  parties.     Id. ,  299 

4.  In  an  action  brouglit  upon  a  contract  touching  the  advertising 
of  defendant's  business  in  a  certain  number  of  cars  of  a  railroad  com- 
pany,, this  court  holds  that  he  failed  to  give  the  requisite  notice,  in 
view  of  the  terms  thereof,  of  a  desire  to  discontinue  the  same,  and 
that  the  judgment  against  him  in  a  sum  named  must  be  reversed. 
Bour  V.  Kiviball,  327 

5.  An  unambiguous  written  contract  can  not  be  changed  by  parol 
testimony.     Wohey  v.  NeeJey,  887 

6.  Upon  a  bill  filed  to  reform  a  written  contract,  this  court  holds 
that  the  decree  of  the  trial  court  granting  the  same  was  erroneous  in 
that  the  complainant  did  not  need  such  reformation,  the  contract  as 
written  being  of  the  same  legal  effect  as  tlie  court  construed  it,  and 
further  because  the  same  was  read  over  by  the  pai'ties  thereto  before 
signing,  and  therefore  tlie  complainant  was  not  entitled  to  it.    Id.. 

387 

7.  Where  a  written  contract  is  not  usurious  on  its  face,  but  mav 
be  a  cover  for  usury,  the  real  transaction  may  be  shown  by  extrinsic 
evidence.    Id. ,  387 

8.  If  a  person  adopts  a  certain  contract  as  to  a  given  payment, 
thereby  ratifying  that  act  as  the  act  of  an  agent  for  him,  he  must 
stand  upon  the  same  footing  as  if  such  act  was  that  of  an  agent  act- 
ing under  previous  authority.     Curtis  v.  Hulbard,  419 

9.  Although  a  person  being  sued  upon  a  given  contract  entered 
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CONTRACTS.     Cmitinued. 

into  by  one  alleged  to  be  his  agent  can  set  up  the  statute  of  frauds  as 
a  complete  defense,  unless  upon  the  merits  as  to  fraud  or  deceit  he  is 
in  good  conscience  discharged  from  the  contract,  he  can  not  have 
affirmative  relief.     Id.,  419 

10.  In  a  controversy  arising  out  of  a  contract  touching  the 
unloading  of  stone  from  freight  cars,  this  court,  in  view  of  the  evi- 
dence, arrives  at  substantially  the  same  judgment  as  the  trial  court 
and  declines  to  interfere  therewith.     Wright  v.  Freematiy  421 

11.  Where  persons  have  deliberately  put  their  engagements  into 
writing  in  such  terms  as  import  a  legal  obligation,  without  any 
uncertainty  as  to  the  object  or  extent  of  such  engagement,  it  is  con- 
clusively presumed  that  the  whole  engagement  of  the  parties,  and 
the  extent  and  manner  of  their  undertaking  was  reduced  to  writing, 
and  all  oral  testimony  of  a  previous  colloquium  between  the  parties, 
or  of  conversation  or  declarations,  at  the  time  when  it  was  com- 
pleted, or  afterward,  must  be  rejected.  Union  Nat.  Bk.  v.  L,,N, 
A,  <&  a  By,  Co.,  449 

12.  In  an  action  brought  to  recover  a  sum  claimed  to  be  due  as 
commission  for  making  a  loan,  a  note  having  been  given  for  the 
amount  thereof,  this  court  holds  that  evidence  as  to  an  alleged  parol 
agreement  as  to  a  commission  was  inadmissible,  and  declines  to  inter- 
fere with  the  judgment  for  the  defendants.     Id,,  449 

13.  The  contract  involved,  wherein  an  option  is  given  to  buy 
certain  goods,  is  void.     Campion  v.  Smith,  501 

14.  Failure  to  file  a  plea  denying  joint  liability  operatic  in  effect 
under  the  statute  (Sec.  35,  Practice  Act)  as  an  implied  admission, 
not  conclusive,  that  if  there  was  a  contract  by  either  of  several 
defendants,  it  was  the  contract  of  all  of  them.  Fitzpatrick  v. 
Beilhj,  520 

15.  An  agent  whose  office  it  is  to  see,  on  behalf  of  a  building  con- 
tractor, tliat  contracts  with  the  owner  and  sub-contractors  are  exe- 
cuted, has  no  authority  to  add  to  obligations  such  contractor  has 
taken  upon  himself.     Clark  v.  Bird,  683 

16.  The  evidence  to  justify  the  reformation  in  equity  of  a  writ- 
ten contract  between  parties  on  the  ground  of  a  mistake  in  facte 
must  be  clear,  convincing  and  satisfactory.  It  may  not  be  done 
upon  uncertain,  doubtful  and -unsatisfactory  evidence.  Northfidd 
Fire  Ins.  Co.  v.  Siceet,  599 

CONTRACTS  TO  MARRY— BREACH  OF. 

1.  In  an  action  of  assumpsit  brought  by  appellee  against  appellant 
on  an  alleged  promise  to  marry  and  for  work  and  labor,  this  court 
holds  that  tlie  evidence  justified  a  verdict  for  the  plaintiff  on  both 
items,  and  that  the  en*ors  in  the  instructions  and  the  admission  of  evi- 
dence, if  any,  were  trivial  and  unworthy  of  consideration.  Smith 
V.  Henry,  42 

CORPORATIONS— See  Affidavit,  1;  Agency,  1;  Injunctions,  2;  Ne- 
gotiable Instruments,  9. 
1.    The  capital  stock  of  a  corporation  is  a  trust  fund  wliich  can  not 
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CORPORATIONS.     Continued. 

be  given  away  or  niiaappropriated  to  the  prejudice  of  corporation 
creditors;  and  any  device  by  wliich  members  of  a  corporation  seek 
to  avoid  the  liability  imposed  upon  them  by  law  is  void  as  to  cred- 
itors.    Howe  V.  Illinois  Agricultural  irorArs,  85 

2.  Shareholders  can  not,  by  private  agreement  with  the  corpora- 
tion or  among  themselves  before  the  formation  of  the  corporation, 
makes  shares  of  stock  non-assessable  so  as  to  excuse  payment  for 
such  stock  at  its  par  value  to  creditors.     Id. ,  85 

3.  In  view  of  sectitm  5,  chapter  110,  R.  S.,  the  service  of  a  writ 
upon  a  corporation  by  delivering  a  copy  thereof  to  its  vice  president 
is  bad.    Imperial  BhUj.  Ass'n  v.  Cook,  279 

4.  In  the  absence  of  information  as  to  the  duties  of  the  vice  presi- 
dent of  the  corporation  in  the  case  presented,  tliis  court  can  not  hold 
him  to  be  an  agent  thereof,  in  view  of  the  statute  in  question.    Id. , 

279 

5.  A  corix)ration  may  not  recover  back  moneys  paid  by  it  for 
sei-vices  rendered  l)efore  its  organization,  and  it  does  not  make  any 
difference  whether  the  right  to  recover  is  claimed  in  a  suit  brought 
directly  for  that  puqK)se,  or  as  a  matter  of  defense,  by  way  of  set-off 
or  otherwise.     Soutfiern  Ilirdicood  Lumber  Co.  v.  Scott,  285 

6.  As  a  condition  precedent  to  the  right  of  a  corporation  to  pro- 
ceed to  basiness,  the  certificate  of  the  Hecretaiy  of  State  required  by 
Sec.  4,  Chap.  82,  R.  S.,  should  be  tiled  in  the  office  of  the  recorder 
of  the  county  where  its  principal  office  is  located,  in  order  that  per- 
sons dealing  witli  the  corporation  should  have  an  easy  and  public 
inspection  of  its  basis  of  organization.     Loverin  v.  McLaughlin^  373 

7.  The  discontinuing  of  proceedings  in  the  County  Court,  and 
remitting  all  parties  to  their  rights  as  of  the  date  of  an  assignment, 
leaves  a  person  who  had  filed  his  claim  with  the  assignee  of  an  in- 
solvent coiporation  where  he  stood  at  such  date,  and  he  is  at  liberty 
to  proceed  under  Sec.  18,  Chap.  32,  R.  S. ,  instead  of  against  it  if  tlie 
facts  justify  such  action.    Id. ,  373 

8.  Unless  i)rovision  is  maile  in  the  by-laws  and  resolutions  of  a 
corporation  for  compensation  to  the  president  thereof  for  services  by 
him  rendered  in  the  discharge  of  his  duties  as  such  officer,  he  will 
not  be  entitled  to  compensation.  Biddison  v.  Chicago  Porter  Home 
Investment  Co.,  423 

9.  Upon  a  bill  filed  to  charge  defendants  on  accpunt  of  their  indi- 
vidual liability  as  stockholders  in  a  cori>oration,  this  court  holds  that 
vmtil  all  the  debts  are  paid,  the  creditors  are  entitled  to  pursue  the 
stockholders  for  all  unpaid  subscriptions — solvents  making  good  the 
deficiencies  of  insolvents — whatever  numlKT  of  assessments  may 
become  necessary  in  etiualizing  the  burden  among  those  who  can  be 
made  to  pay.    Ailing  v.  Wenzell,  5C2 

10.  Tlie  objection  of  the  defendants  in  the  case  presented  as  to  the 
allowance  of  a  set-off  to  certain  stockholders  can  not  be  considered 
herein,  no  objection  having  been  made  before  the  master,  nor  excep- 
tion before  the  court,  to  the  action  of  the  mastei'  on  the  set-ofi^.    Id., 

662 
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COSTS— See  Principal  and  Surety,  1. 

CREDITORS'  BILLS. 

1 .  In  chancery,  the  ordinary  condition  precedent  to  equitable  relief 
based  upon  the  inability  of  anybody  to  pay,  is  an  execution  returned 
unsatisfied.  Tlie  court  will  accept  no  proof  of  inability  other  than  an 
unsuccessful  effort  to  compel  payment  by  process  of  law.  Ailing  v. 
Wenzell,  562 

CRBflNAL  LAW—See  Witnesses,  1. 

1 .  Tlie  action  of  a  trial  com*t  in  setting  aside,  upon  affidavit,  a  judg- 
ment of  forfeiture,  because  of  defendant's  failure  to  appear,  according 
to  the  terms  of  a  criminal  recognizance,  is  discretionary,  and  this 
court  will  not  interfere  with  such  action  of  the  lower  court,  iinless  it 
appears  that  there  was  an  abuse  of  the  discretionary  power.  The 
People  V.  Hohbs,  206 

DAMAGES — See  Appeal  and  Error,  17;  Municipal  Corporations,  1; 
New  Trial,  2;  Real  Property,  4,  5,  6. 

1.  If  the  damages  in  excess  of  the  jurisdiction  of  the  justice  be- 
fore whom  is  brought  an  action  of  replevin,  accrue  pending  an  ap- 
peal from  the  judgment  rendered  therein,  the  court  appealed  to  may 
gjve  judgment  therefor.    Alley  v.  McCahe^  368 

DIVORCE— See  Judgments  and  Decrees,  5,  6,  7;  Separate  Mainte- 
nance. 

DOMICILE. 

1.  Where  a  person  has  a  residence  in  a  certain  place  and  leaves 
that  place  permanently,  with  the  intent  of  locating  in  another  place, 
but  dies  before  the  intent  of  making  such  new  location  is  carried 
into  effect,  the  domicile  of  such  person  is  to  be  considered  at  the  first 
named  place.     Channel  v.  Capen,  284 

DRAM  SHOPS. 

1 .  This  court  affirms  a  judgment  against  the  defendant  in  an  action 
brought  for  violation  of  an  amendment  to  an  act  providing  for  the 
incorporation  of  the  Northwestern  University,  the  same  referring  to 
the  sale  of  liquor  in  proximit>^  thereto,  and  holds  there  is  nothing 
in  the  contention  as  to  the  alleged  repeal  of  said  section  by  implica- 
tion, by  subsequent  legislation,  or  tliat  it  is  void  as  special  legisla- 
tion.    Trausch  v.  County  of  Cook,  833 

EMERGENCY  BUSINESS— See  iNJUNcnoNS,  6. 

EVIDENCE— See  Contracts,  16;  Libel  and  Slander,  2,  4;  Personal 
Injuries,  5,  6,  7,  8,  12. 

1.  Under  the  law  of  this  State  handwriting  can  not  be  proved  by 
comparing  an  alleged  signature  with  a  genuine  one.  To  render  a 
witness  competent  to  testify  as  .  to  handwriting  he  must  be  ac- 
quainted with  the  handwriting  of  the  pei*sou  whose  handwriting  is 
in  issue,  either  from  having  seen  such  party  write,  or  by  having  been 
acquainted  with  such  handwriting  in  business  transactions,  so  as  to 
be  able  to  give  an  opinion  from  memory  alone  as  to  the  genuineness 
of  the  writing.     Riggs  v.  Powell,  75 

2.  It  is  not  indispensable  that  a  witness  shall  state  that  he  is  ac- 
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EVIDENCE.     Continued, 

quainted  with  a  i)arty'8  handwriting  if  it  clearly  appears  tliat  such 
is  tlie  fact.     Id. ,  75 

3.  Wliere  tlie  question  in  issue  was  the  genuineness  of  the  signa- 
ture of  a  deceased  party  upon  tlie  back  of  a  promissory  note  found 
in  the  possession  of  his  widow  after  his  death,  evidence  as  to  dec- 
larations of  deceased  of  his  intention  to  provide  for  his  wife  were 
admissible.     Id.,  75 

4.  Secondary  evidence  of  the  contents  of  a  letter  properly  ex- 
cluded in  the  case  presented.     Boi/d  v.  Jcjimnj%  290 

5.  Admissions  made  before  a  person  was  appointed  administratrix 
in  a  given  case  are  not  evidence  against  her  w^lien  suing  as  such, 
nor  against  her  successor  so  bringing  suit.  Gooding  y.  (7.  S.  L.  /. 
Co.,  307 

6.  A  disputed  signature,  which,  if  genuine,  relates  to  tiie  issue, 
may  be  compared  with  one  admitted  to  be  genuine,  tlie  same  l)eLng 
already  in  the  case,  as  evidence,  relating  to  tlie  issue  being  tried. 
Northjield  Fire  Ins.  Co.  v.  Sweety  598 

7.  The  admissions  of  a  party  to  a  fact,  no  matter  when  or  where 
made,  are  evidence  against  him.     Fairbanks  v.  Badger .  ft44 

8.  The  statement  of  tlie  names  of  tlie  parties  complainant  to  a 
bill  in  chancery,  is  tlie  sul)stantial  avermejit  of  a  fact,  and  k$  in  no 
manner  a  pleading,  in  the  sense  that  admissions  by  way  of  pleading 
merely,  are  not  evidence  against  tlie  party  ^nploying  them,    /rf., 

644 

9.  While  there  is  a  conflict  in  the  authorities  upon  the  subject  of 
tJie  admissions  of  a  party  in  a  chancery  suit  being  receivable  in  a 
suit  at  law,  this  court  holds  that  where,  as  in  the  case  presented, 
the  admission  was  of  a  fact,  and  the  biU  was  sworn  to  by  an  agent. 
whoHt*  authority  and  knowledge  of  the  fact  was  not  disproved  or 
denied,  and  tlie  subject-matter  of  the  bill  was  identical  with  tliat  in 
tlie  suit  at  law,  and  where  tlie  coupisel  wlio  prepared  tlie  bill  and 
signetl  the  complainant's  naiiij  to  it,  was  on  tlie  witness  stand 
when  the  bill  was  introduced  in  evidence,  and  did  not  deny  his  or 
his  firm's  authority  to  sign  the  bill  for  tlie  complainants,  and  tlio 
objection  to  tlie  admission  of  the  bill  was  merely  as  to  its  rele^-ancy, 
tliat  tJie  fact  was  pn)iK»rly  before  tlie  jury  as  an  admission  tliat 
should  be  considered  by  them.     Id.^  644 

EVIDENCE -BOOKS— See  Agency,  4. 

EXEMITIONS. 

1.  Under  tlie  law  of  tliis  Stata  it  m  necessary  for  an  oflScer,  where 
it  is  practicable,  to  serve  jiersonal  notice  on  the  debtor  of  an  execu- 
tion against  him  before  tlie  j)eriofl  within  which  tlie  debtor  must  file 
his  schedule  begins  to  run.     Bogyess  v.  PennelL  150 

2.  Upon  tlie  case  presented  it  is  lieidj  that,  were  the  law  other- 
wise, the  li.'tter  introduced  in  evidence  wiis  not  suflficiently  exi)Iicit*^ 
notice  to  the  debtor  to  retjuire  him  to  file  his  schedule  within  ten 
days  after  receiving  it.     if/.,  150 

3.  The  omission  of  articles  from  a  debtor's  schedule  does  not  de- 
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EXEMPTIONS.     Continued, 

pi'ive  the  debtor  of  the  right  to  claim  exemption  of  the  articles 
actually  scheduled.    Horton  v.  Smithy  241 

4.  Where  a  sheriff  administered  the  oath  to  a  debtor  filing  a  sched- 
ule with  him  but  failed  to  attach  the  jurat  to  the  schedule,  held^ 
that  his  omission  did  not  deprive  her  of  her  light  of  exemption. 
Id.,  241 

6.  A  debtor  residing  in  another  State  can  not  have  the  benefit  of 
the  exemption  laws  thereof,  in  a  proceeding  by  a  creditor  against 
him  in  this  State.    Am.  Central  Ins.  Co,  v.  Hettler,  416 

FALSE  IMPRISONMENT. 

1.  An  action  can  not  Be  maintained,  after  divorce,  by  a  woman 
against  her  former  husband  for  false  imprisonment,  where  the  acts 
complained  of  were  committed  before  the  divorce  was  granted. 
Main  v.  Main,  106 

FAMILY  EXPENSES— See  Husband  and  Wife,  1. 

FELLOW-SERVANTS. 

1.  An  objection  to  an  instruction  that  stated  to  the  jury  that 
whether  the  relation  of  fellow-servants  exists  or  not,  is  a  question  of 
fact  to  be  determined  by  the  jury  from  the  evidence  in  the  case, 
under  the  instruction  of  the  court,  on  the  ground  that  the  jury  might 
conclude  from  this  that  they  were  the  arbitrary  and  final  judges  of 
that  question  as  one  of  fact,  is  untenable.  L.  E.  db  W.  R.  R.  Co.  v. 
Middleton,  218 

2.  Whether  employes  of  the  same  master  are  fellow-servants  is  a 
mixed  question  of  law  and  fact,  and  when  it  arises  in  atrial  before  a 
jm-y,  the  dutj'  of  the  court  is  to  place  before  the  jmy  a  correct  legal 
definition  of  the  term  "  fellow-servants,"  and  it  is  the  province  of 
the  jury  to  determine  from  the  evidence  whether  the  employes  come 
w ithin  that  definition .    Id. ,  218 

8.  To  constitute  fellow-servants,  it  is  essential  that  they  be  directly 
co-operating  with  each  other  at  the  time  of  tlie  injury  in  a  particu- 
lar business,  or  that  their  usual  duties  be  such  as  to  bring  them  into 
habitual  consociation,  so  that  each  may  exercise  upon  the  other  a 
mutual  influence  promotive  of  proper  caution.    Id.,  218 

FISH. 

1.  In  a  controversy  arising  out  of  an  alleged  violation  of  the  act 
for  the  protection  of  fish,  Jield,  that  the  evidence  was  sufiicient  to 
warrant  the  conviction,  and  that  the  instnictions  complained  of 
were  not  detrimental  to  defendant.    Smith  v.  TJie  People,  130 

2.  Upon  the  case  presented  it  was  proper  to  ask  the  opinion  of  a 
qualified  witness  as  to  whether  the  nets  of  defendant  were  so  placed 
as  to  obstruct  Che  passage  of  fish.    Id,,  130 

IXDRCIBLE  ENTRY  AND  DETAINER! 

1.  Where  appellant  claimed  to  be  the  owner  of  a  strip  of  land  on 
appellee's  side  of  the  partition  fence  between  their  farms,  and  ac- 
companied by  two  of  his  brothers  and  two  otlier  men,  in  the  pres- 
ence of  appeUoe,  and  against  his  protest,  took  down  the  fence  and 
rebuilt  it  on  what  he  claimed  to  be  the  true  line,  lield,  that  tliis  con- 
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FORCIBLE  ENTRY  AND  DETAINER.     Continued, 

stituted  an  entry  by  force,  contrary  to  the  statute.  Parrott  y .  Hodg- 
son, 230 

2.  In  actions  of  forcible  detainer,  the  question  is  not  in  whom  is 
X  the  title  to  tlie  premises,  but  is  one  of  possession  and  right  of  pos- 
session only.     Thomanson  v.  Wilsoriy  398 

3.  The  law  of  tlie  State  of  Illinois  is  well  settled,  that  the  grantee 
of  the  landlord 's  reversionary  interest  or  estate  is  the  proper  person 
to  bring  the  action  of  forcible  de tamer  after  determination  of  the 
lease.    M,  398 

4.  There  is  a  distinction  between  cases  where  the  original  entry 
was  forcible,  and  those  where  it  was  peaceable,  and  tlie  detention 
alone  is  wrongful  and  tortious.  Where  the  entry  is  forcible,  the 
right  of  action  is  complete  as  soon  as  the  entry  is  made,  in  the  per- 
son whose  possession  is  thus  tortiously  invaded;  but  when  the  entry 
is  made  peaceably  and  without  force,  it  is  the  detention  alone 
that  is  unlawful  and  tortious,  and  no  right  of  action  exists  until 
after  demand  for  possession.  The  injured  party  is  the  only  one  who 
can  bring  the  action,  and  he  is,  in  the  one  case,  the  person  entitled 
to  the  poss(^ssion  at  the  time  of  the  tortious  or  forcible  entry,  and  in 
the  other  case,  the  j)erson  entitled  to  the  possession,  when  the  tor- 
tious withholding  occurs  after  demand  for  possession.    Id.,  398 

5.  A  person  occupying  premises  by  license  of  the  tenant  can  not 
surrender  the  tenant's  possession  thereof,  by  himself  vacating  the 
same.    Id.,  398 

6.  In  an  action  of  forcible  detainer,  this  court  declines  to  inter- 

fere  with  a  judgment  of  restitution  in  favor  of  the  plaintiff,     /rf., 

398 
FORGERY—See  Judgments  and  Decrees,  1,  2. 

FORMER  ADJUDICATION. 

1.  Where  a  motion  to  quash  a  fee  bill  was  made,  and  the  court 
passed  upon  the  motion,  making  some  corrections,  and  ordered  a  new 
fee  bill  to  issue,  held,  that  all  items  which  were  contained  in  the  orig- 
inal fee  bill,  and  which  had  been,  or  migltt  have  been  passed  upon 
by  the  court,  were  res  adjudicata.    Parrott  v.  Hodgson,  232 

FILVUD— See  Pleading,  5,  6. 

1.  V\xm  a  bill  filxl  by  some  of  a  numerous  body  of  shareholders 
of  an  association  formed  for  the  purpose  of  spt^culating  in  real  estate, 
to  enforce  a  common  benefit  against  several  of  their  associates  spe- 
cially charged  with  fraud,  certain  lands  having  btva  bought  for  a 
much  less  sum  than  that  at  which  they  were  turned  over  to  the  asso- 
ciation, this  court  holds  that  the  scheme  to  buy  such  lands  through 
an  intermediary  and  turn  them  over  at  an  increased  price  was  a  fraud 
upon  the  members  of  the  association  who  joined  in  the  purchase; 
that  the  parties  to  the  fraudulent  scheme  were  trustees:  that  the  notes 
secured  by  trust  deed  covering  such  difference  in  price  should  be  given 
up  and  canceled  and  the  trust  deed  released,  and  that  the  distribution 
of  the  fruits,  by  way  of  money,  of  the  decree,  is  a  question  for  which 
the  court  would  always  be  oixiu.    McDowell  v.  Joice,  627 
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FRAUDULENT  SALES. 

1.  Where  the  issue  in  a  case  was  as  to  whether  a  sale  made  to  one 
of  tlie  parties  was  fraudulent  as  to  the  creditors  of  the  vendor,  such 
creditoi-s  being  the  other  parties  to  the  issue,  a  statement  made  by 
the  vendor  to  a  commercial  agency,  and  wliich  did  not  include  a 
debt  to  the  vendee,  wliich  was  alleged,  to  be  a  part  of  the  considera- 
tion of  the  sale,  was  not  proper  evidence  as  against  the  vendee. 
Meachemv.  Hahn  Co.j  144 

2.  It  was  error  for  the  court  to  reiterate  instructions  calling  the 
attention  of  the  jury  to  the  fact  of  relationship  between  the  vendor 
and  vendee  as  tending  to  establish  the  charge  that  the  sale  was 
fraudulent.     Id.,  144 

GARNISHMENT. 

1.  In  an  action  wherein  an  insurance  company  is  a  garnishee, 
the  same  being  an  attachment  without  pergonal  service  on  the  de- 
fendant, the  affidavit  and  bond  are  both  defective;  the  former  in  not 
stating  that  the  affiant  is  the  agent  or  attorney  of  the  plaintiff,  and 
the  latter  in  being  less  than  double  the  amount  sworn  to  be  due. 
Am,  Central  l7is.  Co.  v.  Heitler^  410 

2.  A  garnishee  can  only  object  to  the  proceedings  of  the  plaintiff 
against  the  defendant  upon  such  points  as  affect  the  jurisdiction  of 
tlie  court;  mere  errors  or  irregularities,  not  affecting  the  jurisdiction 
and  so  not  affecting  its  protection  against  subsequent  claim  by  the 
defendant,  may  not  be  objected  to.     Id.,  416 

3.  Defective  affidavit  and  bond  in  such  case  being  amendable, 
are  not  void,  and  not  being  void,  the  jurisdiction  of  the  court  is  not 
affected  by  the  defects.     Id.,  410 

4.  In  garnishment  proceedings  this  court  affirms  the  judgment 
for  the  garnishees  in  question,  no  judgment  having  been  obtained 
against  the  principal  defendant.    Merchant  v.  Howland,  458 

HIGHWAYS— See  Jurisdiction,  3,  4. 

1.  In  a  proceeding  before  a  justice  of  the  peace  to  recover  the 
I)enalty  for  leaving  hedge  trimmmgs  in  a  public  highway  for  more 
than  ten  days,  it  is  unnecessaly  to  prove  an  actual  obstniction  of  the 
road,  or  that  the  trimmings  are  left  in  the  traveled  portion  of  the  road, 
nor  does  an  allegation  in  the  complaint  that  travel  was  obstructed 
render  it  necessary  to  prove  that  fact  to  sastain  a  conviction.  Will- 
iams  V.  Town  of  Hardin,  67 

2.  Where  a  petition  to  the  commissioners  to  lay  out  a  highway, 
failed  to  state  the  date  when  the  application  would  be  made,  but  a 
separate  notice  duly  posted  did  give  the  date,  and  the  objecting 
land  owners  duly  appeared  at  the  hearing  and  urged  their  objections 
to  the  layiug  out  of  the  road,  held^  that  by  such  appearance  they 
waived  their  right  to  object  to  the  defect  in  the  original  application. 
Crousew.   Wliitlock,  260 

8.  Where  a  petition  for  a  highway  clearly  shows  the  land  pro- 
posed to  be  taken  and  the  commissioners  do  not  make  any  change 
in  the  termini  of  the  road  therein  described,  there  is  no  necessity  for 
a  survey  and  plat  prior  to  the  assessment  of  damages,  since  the  plat 
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thereafter  made  and  annexed  to  the  final  order  will  conform  to  the 
orij^inal  p^'tition.  If  the  land  owner  does  not  at  the  time  of  the 
assessment  object  to  the  absence  of  a  plat  and  survey  he  can  not 
afterward  complain  of  tlie  want  of  it.     /d.,  260 

HUSBAND  AND  WIFE— See  False  Imprisonment,  1;  Master  and 
Servant,  5;  Mechanics'  Liens,  2,  8;  Novation,  1. 

1.  Where  a  husband  and  wife  are  both  liable  under  the  statute  on 
a  debt  incurred  for  expenses  of  the  family,  tlie  wife,  will  not  be 
released  from  liability  by  the  acceptance  by  the  creditor  of  the  indi- 
vidual note  of  the  husband  for  the  debt  in  question.  Houck  v. 
Smith  <fc  Sons  J  64 

2.  A  husband  may  enter  into  partnership  with  his  wife.  Dressel 
V.  Lonsdale,  454 

3.  When  they  sue  as  joint  plaintiffs,  Sec.  M  Practice  Act  dis- 
penses with  proof  of  their  joint  interest,  though  it  may  bt?  disproved. 
Id.,  454 

4.  Presumptively  a  husband  supplies  the  house.     Id. ,  454 

5.  Husband  and  wife  may  be  joint  contractor.  Fitzpatrick  v. 
Heilly,  "  520 

INFANCY— See  Master  and  Servant,  8,  4,  9. 

INJUNCTIONS— See  Nuisance,  8. 

1.  Where  one  of  two  partners,  engaged  in  the  business  of  photog- 
raphy, sold  out  to  the  other,  and  agreed  in  the  contract  of  sale  that 
he  would  not  enter  into  the  same  business  in  the  city  where  they 
were  located,  but,  contrary  to  such  agreement,  did  enter  into  the 
same  business,  Iield,  that  an  injunction  would  issu9  to  restrain  him 
from  carrying  on  such  business,  the  defense  that  the  contract  was 
obtained  by  unduly  oppressive  measures  being  unsustained  by  the 
evidence.     Watson  v.  Ross,  188 

2.  Upon  a  bill  filed  to  restrain  the  defendant  association  from 
using  its  corporate  name  upon  the  gi*ound  that  it  confused  the  pub- 
lic as  to  the  authenticity  of  the  ijedigree  of  a  certain  breed  of  horses, 
and  injured  the  complainant,  the  right  of  defendant  to  keep  a  *'  stud 
book  "  of  such  breed  being  involved,  this  court  holds,  in  view  of  the 
fact  that  the  defendant  is  the  older  corporation,  that  the  decree  in  its 
favor  can  not  be  disturbed.  German  Hanoverian  Association  v. 
Oldenherg,  281 

8.  Where  a  perpetual  injunction  is  the  only  relief  sought,  an  or- 
der dissolving  a  temporary  injunction  is  appealable  as  a  final  decree. 
Cors  V.  Tompkins,  322 

4.  If  other  relief  than  simply  an  injunction  is  sought,  no  appeal 
lies  while  the  suit  is  pending.     Id. ,  322 

5.  An  injunction  will  not  be  issued  to  restrain  a  mere  violation 
of  a  city  ordinance.  The  enforcement  of  city  ordinances  is  not  one 
of  the  functions  of  a  court  of  chancery.     Finegan  v.  Allen,  553 

6.  A  motion  to  dissolve  an  injunction  granted  under  a  bill  pray- 
ing that  defendants  be  enjoined,   among  other  things,  from  con- 
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sCructing  and  maintaining  a  foundry,  is  emergency  business,  and 
should  be  considered  during  the  summer  vacation.     Id. ,     .  553 

7.  It  was  proper  to  refer  the  motion  to  dissolve  the  injunction  to 
a  master  in  the  case  presented.     Id* ,  553 

8.  The  right  of  a  taxpayer  to  file  a  bill  to  prevent  the  misapi>ro- 
priation  of  public  funds  is  unquestionable.    Bradley  v.  Gilbert j    623 

9.  The  president  of  the  board  of  county  commissioners  of  Cook 
County,  and  the  treasurer  of  said  county,  are  necessary  parties  in  a 
proceeding  to  prevent,  by  injunction,  the  use  of  county  funds  in 
paying  the  sheriff  for  the  diet  of  prisoners  in  the  county  jail.  The 
sheriff  is  not  a  necessary  party  in  such  case.     Id,,  623 

INSOLVENCY— See  Administration,  2,  8;  Assignments;  Corpora- 
tions, 9;  Creditors'  Bills,  1;  Negotiable  Instruments,  2;  Sales, 
11, 14. 

1.  In  proceedings  under  insolvency  laws  a  secured  creditor  may 
prove  for  and  receive  a  dividend  upon  the  full  amount  of  his  claim, 
notwithstanding  he  may,  after  proving,  have  realized  upon  the 
security,  provided  that  he  can  not  from  all  sources  realize  more  than 
the  amount  of  his  debt.    Fumess  v.  Union  National  Bank,        522 

2.  A  creditor  holding  security  may  charge  against  the  proceeds 
of  such  collateral,  such  expenses  as  are  reasonably  necessary  in 
keeping,  caring  for,  protecting  and  realizing  upon  his  pledge.    Id. , 

522 

3.  The  fact  that  a  creditor  neglects  to  prove  his  claim  within  the 

time  limited  by  law,  because  he  is  of  the  opinion  that  he  has  security 
out  of  which  he  can  make  his  claim  without  resorting  to  the  insolv- 
ent debtor's  court,  is  not  a  sufficient  reason  for  extending  to  such 
creditor  the  privilege  of  participating  in  dividends,  as  though  he  had 
made  proof  within  three  months  after  publication.  Kean  <fe  Co. , 
V.  Lowe,  650 

4.  The  fact  that  a  creditor  made  a  levy  upon  property  sufficient 
.    to  satisfy  his  claim  against  an  insolvent,  and  that  such  levy  is  a  sub 

modo  satisfaction,  does  not  deprive  him  of  his  right  to  exhibit  his 
claim  in  court  and  before  the^  tribunal  to  which  his  debtor  had 
invited  him  to  go  for  the  purpose  of  receiving  the  proper  proportion 
of  the  assets  applicable  for  distribution  to  creditors.    Id.  650 

5.  It  is  because  he  ought  not  to  unnecessarily  harass  or  annoy  his 
debtor,  that  one  who  has  a  sub  modo  satisfaction  by  levy,  upon  suf- 
ficient personal  property,  is  not,  wlxile  such  satisfaction  is  existing, 
permitt!?d  to  arrest  or  bring  suit  against  such  debtor;    but  the  filing 

V  of  a  claim  in  insolvency  proceedings  can  not  be  looked  upon  in  the 
light  of  such  annoyance.    Id,,  650 

INSTRUCTIONS— See  Agency,  7,  9;  Appeal  and  Error,  3,  5;  Fellow- 
Servants,  1;  Fraudulent  Sales,  2;  Insuranchb— Life,  2,  3,  4; 
Libel  and  Slander,  3,  5,  6;  Municipal  Corporations,  1;  Rail- 
roads, 3;  Replevin,  8,  5;  Sales,  1,  3. 

1.  In  an  action  against  a  city  to  recover  damages  for  an  injury 
received  by  plaintiff  from  a  fall  upon  a  sidewalk,  alleged  to  have 
been  caused  by  the  negligence  of  defendant  in  caring  for  the  side- 
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walk,  an  iustruction  that  if  the  plaintiff  had  frequently  used  and 
passijd  over  the  crossing  before  the  injury  and  by  using  reasonable 
prudence  could  have  avoided  the  fall  she  would  not  be  entitled  to 
recover,  was  properly  refiLsed.     City  of  Bunker  Hill  v.  Pearson,  47 

2.  An  instruction  that  if  the  crossing  was  on  a  street  at  a  remote 
part  of  the  city  and  but  little  ased,  then  less  care  would  be  required 
of  the  defendant  in  keeping  it  in  good  repair,  was  properly  refusetl. 
Ordinary  care  is  required  in  all  cases,  but  the  facts  stated  miglit  be 
considered  by  the  jury  in  determining  whether  that  decree  of  care 
was  exercised  by  the  city.     Id. ,  47 

3.  An  instruction  that  if  the  crossing  was  necessarily  more  dan- 
gerous than  the  ordinary  sidewalks  and  crossings,  and  if  plaintiff 
knew  or  ought  to  have  known  that  fact,  then  the  law  required  her 
to  use  more  than  ordinary  care  to  avoid  injury,  was  properly  refused. 
Id.,  47 

4.  It  is  not  true  that  the  oath  of  one  witness  is  entitled  to  as  much 
weight  as  that  of  another,  simply  because  both  are  deemed  cre<li- 
ble,  and  an  instruction  to  that  effect  was  properly  refused.  Riggina 
V.  The  People,  196 

5.  A  complaint  of  instructions  to  the  jury,  in  a  case  of  attach- 
ment, that  they  authorized  a  finding  against  both  of  tw^o  defendants, 
if  the  evidence  showed  that  either  had  been  guilty  of  fraud,  can  not 
be  complained  of  on  a  writ  of  error  sued  out  by  the  defendant 
against  wliom  the  evidence  was  strongest,  as  he  could  not  have  been 
injured  by  such  instructions.     Coykendall  v.  Gradle  rf*  Stortz,   270 

6.  A  court  is  under  no  duty  to  amend  an  instruction  prepared 
and  offered  by  either  party  to  a  given  suit.     Rolfe  v,  Pich,  406 

7.  Where  instructions,  though  erroneous,  do  no  injury,  a  judg- 
ment should  not  be  disturbed.     Id. ,       .  400 

8.  An  instruction  which  requires  a  higher  degree  of  belief  in  the 
minds  of  the  jiury  than  the  law  demands  is  bad.  The  use  of  the 
word  "satisfaction"  in  an  instruction  as  expressive  of  the  degree 
of  belief  required  to  be  produced  in  the  minds  of  the  jury  U 
erroneous.  To  rec^uire  that  the  proof  create  "satisfaction"  in  the 
minds  of  the  jury,  approximates  the  requh-ementthat  the  belief  pro- 
duced by  the  evidence  shall  be  l)eyond  a  reasonable  doubt.     Id.,  406 

9.  The  credibility  of  a  witness  is  a  question  of  fact  for  the  con- 
sideration of  the  jury,  in  regard  to  which  a  given  court  is  prohibited 
from  expressing  an  opinion.     Graham  v.  Sadlier,  440 

10.  A  court  has  no  right  to  intimate  to  the  jury,  in  a  given  case, 
its  opinion  upon  any  fact  in  dispute.  L.  8.  <&  M.  S.  Ry.  Co.  v. 
Taylor,  506 

11.  A  court  has  no  right  to  tell  the  jury,  in  a  given  case,  that  any 
fact  in  issue  has  been  proven.     Walsh  v.  Aylsicorth,  516 

13,  The  jury  in  a  given  rase  should  not  be  instructed  that  they 
must  not  disregard  the  evidence  of  any  **  reliable  "  witness.  C.  &  G, 
T.  Ry.  Co.  V.  Foster,  621 

INSURANCE— ACCIDENT. 

1.    The  rule  that  ' '  the  words  of  an  instrument  shall  be  taken  most 
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strongJy  againbt  the  party  employing  them  "  is  constantly  applied 
against  insurers.  Traveller's  Jh^ef  erred  Accident  Ass^nw  Kehey,  371 
2.  An  "Agriculture  Sup't"  does  not  change  his  occupation  in 
view  of  a  clause  in  an  accident  insurance  policy,  providing  that  no 
recovery  may  be  had  in  case  of  injury  received  in  a  more  liazard- 
.  ous  employment  engaged  in  without  notice,  by  acting  temporarily 
as  suiKTintendent  of  police  at  a  State  fail*.    Id.,  871 

INSURANCE— FIRE— See  Garnishment,  1. 

1.  Where  a  contract  for  the  sale  of  real  estate  was  made,  the 
vendee  giving  his  note  for  the  price,  and  an  insurance  policy  on  the 
property  was  assigned  to  the  vendee,  a  clause  Ix-ing  inserted  that 
loss,  if  any,  should  be  payable  to  the  vendor  as  his  interest  might 
appear,  and  the  building  was  destroyed  by  fire,  whereuiX)n  the  ven- 
dee ceased  making  payments  and  forfeited  his  contract,  held,  thct 
the  loss  was  payable  to  the  vendor,  his  claim  being  more  than  the 
amount  of  the  policy,  without  reference  to  the  question  whether, 
after  the  fire,  the  property  was  worth  more  than  the  vendor's  claim. 
Fanning  v.  Equitable  F.  <St  M.  Ins.  Co.,  215 

2.  A  partial  loss  by  fire  does  not  terminate  the  insurance.  On  a 
pubsecjuent  loss  a  recovery  may  be  ha<l,  not  exceeding  the  full  amount 
of  the  policy,  less  the  amount  paid  upon  the  first  loss.  M.  Ins.  Co. 
v.  Hod(j€y  479 

3.  It  is  a  sufl^cient  answer  to  the  claim  of  the  defendant  com- 
pany that  no  recovery  can  be  had  against  it  because?  the  plaintiff 
did  not  assent  to  its  request  for  an  arbitration,  that  the  request, 
restricted  as  it  was  to  the  loss  or  damage  under  one  of  the  two  fires 
that  occurred,  was  not  such  an  one  as,  under  the  circumstances,  was 
contemplated  by  the  policy.    Id.,  479 

4.  In  view  of  a  condition  in  an  insurance  policy  providing  that 
only  persons  having  the  commission  of  the  company  shall  be  deemed 
to  be  its  agents,  a  person  insured  therein  need  not,  in  case  of  loss, 
submit  to  an  arbitration  insisted  upon  by  a  person  failing  to  show 
such  commission,    /d.,  479 

5.  An  insurance  company  can  not  decline  to  be  liable  for  a  sec- 
ond loss  upon  given  property,  upon  the  ground  that  work  in  way  of 
repairs,  made  necessary  by  a  previous  fire,  increased  the  risk,  said 
rei)airs  being  made  with  the  knowledge  of  the  company.     Id.,     479 

6.  A  contract  of  insurance  is  most  essentially  one  of  good  faith — 
good  faith  both  l)eforeand  after  a  loss.     Id.,  479 

7.  In  the  case  presented,  this  court  holds  that  it  was  not  neces- 
saiy  for  the  phiintilf  to  establish  the  loss  which  he  incurred  at  the 
first,  as  8(»parate  from  the  second  fire,  but  that  it  was  only  neces- 
sary for  him  to  show  what  loss  on  each  of  the  two  classes  of  articles 
covered  by  the  policy,  he  had  sustained  altogether,  and  declines  to 
inttn-fere  with  the  judgment  in  his  behalf.     /(/.,  479 

8.  A  condition  in  a  policy  that  no  suit  or  action  thereon  shall  b  • 
maintainable  until  after  an  award  shall  have  be  n  made,  fixing  tlie 
amount  of  the  claim,  may  be  waived  by  the  company.     Id,,         479 
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9.  Where  a  clause  in  an  insurance  policy  is  ambiguous  and  un- 
certain, such  construction  as  is  most  favorable  to  the  insured  must 
be  adopted.    Get  man  v.  Guardian  F.  Ins.  Co.^  489 

10.  In  a  given  case  an  insurance  company  consentcHi  in  writing  to 
the  assignment  of  the  policy  to  the  purchaser  of  the  property  insured 
by  it,  and  placed  upon  the  face  of  the  policy  the  additional  clause 
making  the  loss,  if  any,  payable  to  the  seller,  who  was  known  to  the 
company  to  be  the  person  originally  insured,  and  who  assign e  1  the 
policy,  the  interest  of  the  latter  being  known  to  the  company  to  be 
that  of  a  mortgagee,  and  that  the  object  of  inserting  the  clause, 
making  the  loss  payable  to  him,  was  one  of  additional  securitj'  to  him, 
under  his  mortgage;  knowing  these  facts,  the  company  was  lx>uiid 
to  know  tlie  law  applicable  to  them,  and  that  in  case  of  default  in 
payment  of  the  mortgage  indebtedness,  the  right  of  possession  to  the 
mortgaged  property  would  vest  at  once  in  tlie  mortgagee,     /d.,  489 

11.  The  contract  created  by  tlie  ix)licy  in  the  case  presented  and 
the  added  clause,  was  one  between  the  insurer,  the  insured  and  the 
beneficiary.  Their  relations  to  each  other  were  within  the  contem- 
plation of  each  contracting  party,  and  neither  one  should  be  per- 
mitted to  avoid  a  duty  imposed  by  the  contract,  because  of  the 
intei-position  of  a  legal  result,  which,  from  the  nature  of  the  objects 
to  be  secured  by  the  contract,  must  have  been  within  the  knowledge 
of  all  as  one  likely  to  follow.    Id.,  489 

12.  In  view  of  the  evidence,  this  court  holds  that  the  judgment 
for  the  defendant  in  an  action  based  upon  an  insiuance  policy  can 
not  stand.     Id. ,  489 

INSURANCE— LIFE. 

1.  Suicide  of  a  policy  holder  is  an  affirmative  defense  to  be  made 
by  the  company  in  an  action  upon  such  policy.  Gooding  v.  U.  S. 
his.  L.  Ass'n,  307 

2.  In  such  case,  an  instruction  making  an  accidental  act  of  the 
decea«^»d,  which  resulted  in  his  death,  a  defense,  should  not  be  given. 
Id. ,  307 

3.  Nor  one  summing  up  the  evidence,  and  in  the  nature  of  an 
argument.     Id.,  ^  307 

4.  Nor  one  as  to  false  testimony  by  any  witness,  omitting  the 
qualification  that  such  falsity  was  wilful.     Id.,  307 

5.  Where  a  body  is  called  upon  to  act,  an  opportunity  must  be 
given  to  act,  or  decline  to  do  so.  A  lodge  can  not  be  said  to  have 
made  an  assessment  becauss  its  presiding  officer  has  assumed  it 
would  do  so,  and  directed  its  members  to  act  as  if  it  had  done  so. 
Bagley  v.  A.  O.   U.  ir.,  411 

6.  In  an  action  brought  by  the  beneficiary  named  in  a  life  insur- 
ance certificate,  this  court  holds,  in  view  of  the  evidence,  that 
assured  did  not  fail  to  pay  any  assessment  made  by  the  subordinate 
lodge  of  which  he  was  a  member;  that  his  certificate  was  not  at  any 
time  forfeited,  and  that  the  judgment  against  her  can  not  stand. 
Id,,  411 


Index.  689 

■     ■  ^^M^-^^^M^^^i^^^^^^—i ^»      ■  M^^^^^^^M^M  ■■^■■■11  ■■■■■■!■  I  II  Ifc^^l  I  p».    ■■■■■■■  ■ 

INTELLIGENCE  OFFICES— See  I^Iunicipal  Corporations,  3,  4. 

JUDGMENTS  AND  DECREES— See  Appeal  and  Error,  15,  16,  18; 
Criminal  Law;  Damages,  1;  Garnishment  4;  Injunctions,  3;  Jus- 
tices, 2;  Limitations,  4;  Real  Property,  14. 

1.  Wliile  a  decree  in  chancery  is  the  act  of  the  court,  the  prevail- 
ing party  is  charged  with  the  duty  of  seeing  that  it  is  properly 
enrolled.  So  held  where  a  master  was  enabled,  by  a  forgery  of  a 
portion  of  a  decree  under  which  he  sold  certain  property,  to  sell 
notes  received  as  part  payment  therefor,  and  embezzle  part  of  the 
proceeds.  Tlie  heirs  to  whom  the  property  belonged  upon  the  case 
presented,  had  no  remedy  against  tlie  innocent  puroliasers  of  the 
notes,  none  of  such  heirs  being  minors.     Ogle^hy  v.  Foley ,  119 

2.  Where  the  heirs  received  money  from  the  master,  which  they 
must  be  presumed  to  have  known  was  obtained  by  the  master  under 
that  portion  of  the  decree  which  was  forged,  the  principles  of  estopi)el 
and  ratification  would  operate  to  debar  them  of  any  right  of  recov- 
ery against  the  buyers  of,  or  the  makers  of  the  notes.     Id.,  119 

8.  '  A  judgment  of  this  court,  reversing  and  not  remanding  the 
judgment  of  the  Circuit  Court,  having  been  reversed  by  the  Supreme 
Court  because  the  finding  of  facts  was  not  incorporated  in  the  judg- 
ment, this  court  enters  judgment  de  novo,  and  directs  the  clerk  to 
incorporate  the  finding  of  facts  in  tlie  judgment.  /.  ( ■ .  li,  R.  Co. 
V.  Neer,  276 

4.  When  a  judgment  by  default  is  reversed  for  want  of  a  valid 
return  of  service,  the  case  is  not  to  be  remanded.     Imperial  Bldy. 

'Assort  V.  Cook,  '        279 

5.  The  fact  that  courts  have  the  power  at  any  time  to  modify 
their  decrees  in  respect  to  the  payment  of  alimony,  does  not  make 
such  decrees  merely  interlocutory.     Dow  v.  Blake,  ^'Z^ 

6.  While  judgments  and  decrees  are  subject,  not  merely  to  revis- 
ion, but  to  be  entirely  set  aside  during  the  t^rm  at  which  the}"  are 
rendered,  yet  thej'  are,  in  the  sense  of  furnishing  the  foundation  for 
execution,  creditors'  bills,  and  other  suits  based  thereon,  final  and 
conclusive.    Id.,  329 

7.  The  pendency  of  a  petition  for  the  modification  o\  a  decree 
awarding  alimony  docs  not  render  the  decree  other  than  final.  The 
petition  for  modification  is  but  the  exercise  of  a  right  which  exists 
in  all  proceedings  wherein  alimony  has  been  decreed.     Id.,  329 

JURIES. 

1.  It  is  too  late  to  raise  the  question  as  to  whether  a  juror,  when 
being  examined,  did  or  did  not  state  that  he  was  acquainted  with  one 
of  the  parties  to  a  given  suit,  upon  appeal;  an  attorney  is  entitled  to 
a  clear  and  distinct  reply  to  such  question  at  the  time  the  same  is 
asked.     L.  Wolff  Mfg.  Co.t.  Wilson,      •  381 

2.  Questions  which  the  jury  may  be  called  upon  to  specially 
answer  should  be  restricted  to  those  ultimate  facts  upon  wliich  the 
rights  of  the  party  directly  depend.     Id.,  381 

JURISDICTION— See  Garnishment;  Real  Property,  7,  8. 

1.    Where,  upon  the  trial  in  tlie  Circuit  Court  of  a  case  appealed 
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from  a  justice  court  by  one  of  two  defendants,  the  other  defendant 
appears  in  person  and  testifies  and  joins  in  the  motion  for  a  new  ti*ia!, 
he  thereby  waives  the  right  to  object  to  the  jurisdiction  of  the  court 
over  his  person  on  the  ground  that  he  had  not  been  summoned. 
Duggan  v.  Sviyaer^  39 

2.  Jurisdiction  of  the  pei"Son  of  a  defendant  is  not  necessary  in 
order  to  allow  a  nol.  pros,  of  a  suit  against  liim.     O'Reilly  v.  Lyons, 

51 

8.  Where  the  direct  question  presented  by  the  record  is  as  to  the 
existence  of  a  legal  highway  in  a  certain  place,  a  question  of  free- 
hold is  involved,  and  this  court  is  witliout  jurisdiction.  Wright  v. 
Comrn'rs  of  Highways f  271 

4.  Where  one  party  affirms  and  the  other  denies  that  the  public 
has  of  right  an  easement  of  indeterminate  duration,  really  perpetual, 
over  the  land  of  one  party,  and  this  is  tlie  only  question  in  the  case 
a  question  of  freehold  is  involved,  and  this  court  is  without  juris<iic- 
tion.     Town  of  Brushy  Mound  v.  McClintock,  273 

6.  Whether  a  court  has  jurisdiction  of  the  subject-matter  of  a 
given  controversy,  is  a  question  for  it  to  determine  upon  what  is 
before  it,  and  the'  mistake  in  so  determining  is  nothing  more  than 
error.     WerhineiHter  v.  Beaumont ^  369 

6.  Tills  court  is  without  jurisdiction  to  pass  upon  the  validity  of 
statutes.     Oorry.  Dahnike,  421 

JUSTICES- -See  Damages,  1;   Highways,  1;   Nuisance;  Real  Prop- 
erty, 7. 

1.  jn  an  action  before  a  justice  of  the  peace,  a  plaintiff  is  not 
bound  to  consolidate  two  demands  in  one  suit,  where  one  demand  is 
for  labor  and  the  other  is  for  damages  for  a  breach  of  a  contract. 
Oahom  v.  Ph  ilpot,  274 

2.  Sec.  58  of  the  act  concerning  justices,  in  any  action  upon  a 
contract  against  joint  defendants,  relieves  the  plaintiff  from  the 
necessity  of  proving  in  tlie  lii*st  instance  tlie  joint  liability  of  the 
defendants.  Under  tliis  section  a  joint  liability  is  not  established  by 
the  mere  failure  to  deny  it.  If  the  evidence  shows  clearly  a  liabil- 
ity of  only  one  person,  a  judgment  can  be  had  against  one  only. 
^larski  v.  Sirnmerling,  531 

IJ^NDLORD  and  TENANT— See  Real  Property,  18,  19. 

1.  A  verbal  lease  of  land,  for  a  term  of  twenty  years,  at  a  nominal 
rental  of  one  dollar  for  the  entire  term,  is  to  be  regarded  as  a  tenancy 
at  will,  or  a  mere  license,  and  is  not  assignable.  Packard  v.  C.  C 
C.&St.  L.  Ry,  Co,,  244 

2.  An  action  of  trespass  quare  clansum  f regit  can  not  be  main- 
tained against  the  owner  of  premises,  having  the  right  of  possession^ 
who  merely  takes  possession  of  wliat  is  his  own.    Mueller  v.  Kuhu, 

49(5 
LIBEL  AND  SLANDER. 

1.    No  action  for  libel  will  lie  for  any  imputation  upon  the  con- 
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duct  of  given  parties  contained  in  an  affidavit  for  attachment.  Hih- 
hardy  Spencer ,  Bartlett  <St  Co.  v,  Ryan,  313 

2.  Li  cases  of  slander,  witnesses  must  be  permitted^  state  to 
some  extent  their  opinion,  conclusion,  and  belief,  leaving  the  grounds 
of  it  to  be  inquired  into  upon  cross-examination.  In  the  oase  pre- 
sented, it  was  proper  to  allow  a  witness  for  the  plaintiff  to  give  his 
understanding  of  whom  the  defendant  spoke,  upon  a  certain  occa- 
sion.   Dexter  v.  Harrison.  550 

3.  It  was  not  necessary  that  the  instructions  in  this  case  should 
distinguish  clearly  between  legal  and  actual  maUce,  the  words  in 
question  showing  an  utterance  with  actual  malice.     Id.^  550 

4.  It  is  not  proper  in  such  case  to  admit  evidence  as  to  what 
members  of  the  plaintiff's  family  were  dead,  or  as  to  the  fact  that 
the  defendant  had  been  guilty  of  disorderly  conduct.    Id.,  550 

5.  In  an  action  for  libel,  alleged  to  be  contained  in  a  circular 
made  up  in  pai't  of  a  portion  of  the  opinion  of  this  court  rendered  in 
a  previous  suit,  brought  by  the  plaintiff  herein,  this  court  holds,  in 
view  of  the  giving  of  erroneous  instructions  in  behalf  of  the  plaint- 
iff, that  the  judgment  in  his  favor  can  not  stand.    Mason  v.  Paid, 

593 

6.  An  instruction  should  not  be  given  in  such  case  referring  to  the 
damages  before  any  are  proven.  Id.,  593 

7.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  judgment  for  the  defendant  in  an  action  against  a  newspaper  for 
libel.     Williams  v.  Chicago  Herald  Co.,  655 

LIMITATIONS. 

1.  Section  20  of  the  statute  of  limitations,  providing  that  when  a 
cause  of  action  has  arisen  in  a  State  or  Territory  outside  of  this  State 
or  in  a  foreign  countiy,  and  by  the  laws  thereof  an  action  thereon 
can  not  be  maintained  by  reason  of  the  lapse  of  time,  an  action 
thereon  shaU  not  be  maintained  in  this  State,  api)lies  only  to  the  cases 
excepted  from  the  operation  of  Sec.  18,  that  is,  to  cases  where  both 
debtor  and  creditor  are  non-residents  when  the  cause  of  action  ac- 
crues.   Berry  v.  Krone,  •  82 

2.  Section  20  of  the  Statute  of  Limitations  of  this  State,  providing 
that  **  when  a  cause  of  action  has  arisen  in  a  State  or  Territory  out  of 
tliis  State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an  action 
thereon  can  not  be  maintained  by  reason  of  the  lapse  of  time,  an  ac- 
tion thereon  can  not  be  maintained  in  this  State,"  has  no  application 
to  a  case  where  a  cause  of  action  arises  in  this  State  against  a  de- 
fendant residing  here,  and  thereafter  such  defendant  removes  to  an- 
other State.     WooUeyv.  Yamell,  112 

3.  If,  in  a  partition  suit  under  Chap.  106,  R.  S. ,  the  court  finds  the 
sum  due  upon  a  mortgage  theretofore  given  by  one  of  the  part  own- 
ers, upon  his  undivided  interest  in  the  whole  tract,  and  adjudges  that 
it  shall  be  charged  wholly  upon  the  part  set  off  to  the  mortgagor  or 
his  successor  in  interest,  the  running  of  the  statute  of  limitations 
against  the  incumbrance  is  not  interrupted,  and  no  new  cause  of  ac- 
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tion  is  created  upon  \%  liich  the  statute  begins  to  run  fi*om  the  date  of 
tlie  partition,  decree  or  judgment.     Spe^icer  v.  Wiley,  585 

4.  That  j)ortion  of  the  decree  in  the  case  presented  finding  the 
amount  was  surplusage,  the  premist^s  having  been  partitioned,  the 
only  effect  of  this  decree  being  to  apply  the  incumbrance  to  a  lot 
named,     /d.,  585 

MALICIOUS  PROSECUTIONS. 

1.  To  sustain  an  action  for  a  malicious  prosecution  of  criminal 
process,  the  prosecution  must  have  been  judicially  terminatt»d  in 
favor  of  the  plaintiff.  The  action  in  the  case  presented  stands  upon 
the  same  footing.      Hthhtird^  Spencer ,  Bartlett  <fc  Co.  v.  Ryan,  ol3 

MANDAMUS. 

1.  While,,  under  our  statute  allowing  defendants  to  plead  as  many 
matters  of  fact  as  they  may  think  necessary  to  their  defense,  several 
distinct  defenses  may  be  st^t  up  in  an  answer  to  a  petition  for  a  writ 
of  mandamus,  yet  such  defenses  must  be  consii>tent,  for  the  answer 
must,  upon  its  face,  appear  to  be  entirely  true.  The  People  v.  Hor- 
ton,  4a4 

2.  Tlie  return  to  a  writ  of  mandamus  should  not  be  in  general 
terms,  witliout  alleging  specifically  tlie  facts  relicKi  upon:  nor  should 
it  be  argumentative  or  evasive.  (Greater  ct^tainty  is  recjuired  in  a 
return  than  in  an  ordinary  plea  in  bar,  and  every  intendment  is 
made  against  retiu'ns  which  do  not  answer  important  facts.     Id, ,  434 

8.  It  is  not  sufticient  for  a  judge  in  refusing  to  sign  a  certificate 
of  evidence  to  answer  that  the  ct^rtificate  presented  did  not  contain 
all  the  evidence,  but  with  reasonable  certainty  the  evidence  omitted 
should  be  pointed  out,  in  order  that  the  court  from  which  the  writ 
has  issued  may  shape  its  order  to  meet  the  emergency,     /d.,         484 

MASTER  AND  SERVANT— See  Assignments,  1,2;  Contracts,  1,2,3; 
Corporations,  5,  8;  Fellow-Servants;  Rah^roads,  ^;  Sales,  8. 

1.  In  the  absence  of  express  contract  the  employer  is  impliedly 
bound  to  use  ordinary  care  to  provide  a  place,  and  implements  and 
machinery,  in  and  with  and  about  which  tlie  employe  is  to  work,  so 
that,  with  ordinary  care  on  his  part,  it  will  be  reasonably  safe  for 
him,  and  to  give  notice  of  all  the  dangers  incident  to  the  service  of 
which  the  servant  is  not  cognizant  and  the  employer  is,  or  ought  to  be 
cognizant.     Herdman-Harrison  Milling  Co,  v,  Sjyehr,  24 

2.  An  employe  of  full  age  and  sound  mind  may  waive  the  per- 
formance of  these  duties  and  does  waive  it  as  to  all  the  dangers 
which  he  knows  by  voluntarily  incurring  them;  but  employes  lack- 
ing ordinary  capacity  do  not  so  waive  the  performance  of  these 
duties  on  the  part  of  the  master.     Id. ,  24 

3.  Infancy  at  any  stage  is  a  fact  having  some  tendency  to  prove 
incapacity  to  a  greater  or  less  extent,  according  to  age.     It  is  for 

the  jury  to  determine  its  weight  and  whether  it  is  overcome,  and 
to  decide  each  case  on  its  merits  and  by  its  particular  circumstances. 
Id.,  24 
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4.  Where  the  employe  by  reason  of  youth  lacks  capacity,  the 
employer  has  no  right  to  exjx)se  him  even  to  patent  danger,  and  with 
his  own  consent,  but  should  guard  the  danger,  or  supplement  his 
capacity  by  special  instructions  such  as  will  enable  the  youth,  by 
the  exercise  of  ordinary  care  in  view  of  such  instructions,  to  avoid 
it.    /d,  24 

5.  In  an  action  for  services,  brought  by  a  woman  against  her 
divorced  husband,  where  the  defense  was  that  the  services  were  ren- 
dered without  request  from  the  defendant  and  gratuitously,  this 
court  holds  that  the  evidence  warranted  a  finding  by  the  jury  against 
such  defense.    Fagan  v.  Fagan,  202 

6.  In  an  action  brought  against  a  creamery  company  by  a  person 
who  had  been  in  its  employ  as  a  superintendent,  where  the  defense 
was  that  plaintiff  had  been  guilty  of  negligence  or  bad  faith  in  the 
conduct  of  defendant's  business,  this  court  holds  that  the  evidence 
justified  a  verdict  for  the  plaintiff  and  that  the  record  was  free  from 
serious  error.     Nokomis  Creamery  Co.  v.  Grennan,  250 

7.  In  an  action  brought  by  a  servant  to  recover  froiU  his  employer 
damages  for  a  personal  injury  alleged  to  have  been  occasioned  by 
his  negligence,  this  court  holds,  in  view  of  the  evidence,  that  the 
judgment  for  the  plaintiff  can  not  stand.     Hansell  v.  Jansen,      835 

8.  In  an  action  brought  to  recover  damages  for  injuries  to  a 
minor  servant,  alleged  to  have  occurred  through  the  negligence  of 
his  employer,  this  court  declines  to  interfere  with  the  judgment 
for  the  defendant,  alleged  errors  of  the  trial  court  being  set  out  in  a 
general,  not  a  particular  manner.  I/udivig  v.  L,  C.  Huck  Malting 
Co.,  494 

9.  In  an  action  brought  to  recover  for  personal  injuries  to  a  child, 
sustained  through  the  alleged  negligence  of  a  gripman  upon  a  street 
car,  this  court  holds,  in  view  of  the  fact  that  a  proper  instruction 
offered  by  the  defendant  touching  the  care  required  to  be  exercised 
by  such  servants  under  such  circumstances,  was  refused,  that  the 
judgment  against  it  should  not  stand.  W,  C,  S.  R,  R,  Co.  v. 
Camp,  503 

10.  In  an  action  brought  to  recover  from  a  railroad  company  tot 
personal  injuries  alleged  to  have  been  sustained  tlirough  the  wrong- 
ful act  of  one  of  its  conductors,  there  being  no  corroboration  of 
plaintiff's  testimony,  this  court  reverses  the  judgment  for  the  plaint- 
iff and  remands  the  cause  in  order  that  another  trial  may  be  had. 
/.  C.  R.  R.  Co.  V.  Alexander,  505 

11.  The  agreement  of  a  servant  to  buy  from  his  employer  a  lot, 
to  be  paid  for  partly  in  work  and  partly  in  money,  does  not  entitle 
the  servant,  although  such  agreement  is  by  parol,  to  abandon  the 
agreement  and  recover  for  services  rendered  upon  a.  quantum  vieruit. 
Taylor  v.  Oreenhurg,  511 

12.  The  inability  of  the  employer  to  convey  the  lot  bargained  for, 
does  not  oblige  the  servant  to  take  another  lot,  but  gives  the  right 
to  compensation  for  the  labor,  in  money.    Jd.,  oil 
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MECHANICS'  liens. 

1 .  The  requirement  of  Sec.  4  of  the  Mechanics'  Lien  Act  is  not  met 
by  stating  the  amount  due,  in  a  lump  sum,  without  the  mention  of 
aii}'^  items  of  either  debit  or  credit,  showing  how  the  account  is  made 
up  or  when  the  lien  began.     Campbell  v.  Jacohson^  287 

2.  The  fact  that  a  wife,  long  after  improvements  upon  her  prop- 
erty are  begun,  is  informed  that  such  work  is  going  on,  is  not  suffi- 
cient to  hold  her  property  under  tliQ^lien  law,  and  subject  to  the  pay- 
ment of  obligations  enttTed  into  without  her  acquiescence,  more 
especially  when  her  title  is  of  record,  and  no  fraudulent  practice 
upon  her  part  is  shown.     Id.,  287 

3.  Where  in  such  case  a  contractor  enters  into  a  contract  with 
the  husband  of  the  owner  of  the  property,  if  he  does  not  mean  to 
tnist  the  husband  alone  he  must  obtain  the  signature  of  the  wife  to 
the  contract,  or  at  least  ascertain  that  the  work  is  being  done  with 
her  acquiescence.     Id.,  287 

4.  The  provision  of  the  statute.  Sec.  87,  Chap.  82,  R.  S. ,  does  not 
make  owner  and  contractor  jointly  liable  to  the  extent  of  the  sub- 
contractor's'claim.  Tlie  owner  can  not,  as  a  rule,  be  made  liable 
beyond  the  amount  he  has  contracted  to  pay,  or  to  pay  at  a  different 
time  or  in  a  different  manner,  save  that  wliere  work  of  a  certain  value 
has  been  done,  the  owner  may,  to  the  extent  of  such  value,  be,  in 
case  of  an  abaudonnient  by  the  original  contractor,  liable  to  a  sub- 
contractor.   Marski  v.  Simmerling,  531 

5.  A  sub-contractor  having  brought  suit  against  a  property  owner 
and  an  original  contractor  to  recover  for  work  done,  there  being  no 
evidence  as  to  whether  such  contractor  ever  completed  his  contract 
or  was  entitled  to  anything  at  the  time  of,  or  after  service  of  the 
statutory  notice,  this  court  holds  that  the  judgment  for  the  complain- 
ant was  unsui)ported  by  the  evidence,  and  that  the  same  can  not 
stand.     Id. ,  531 

6.  A  petition^  for  a  mechanics'  lien  by  an  original  contractor  can 
not  be  sustained  unless  he  has  complied  with  the  provisions  of  the 
lien  law.     Naughten  v.  Palmer,  574 

7.  A  failure  to  call  for  the  statement  which  the  original  con- 
tractor was  bound  to  furnish  before  he  could  draw  money  in  view  of 
the  act  of  1887,  can  not  be  looked  upon  as  a  waiver  of  the  obligation 
to  supply  the  same.    Id,,  674 

MORTGAGES— See  Insurance— Fire,  10. 

1.  A  party  who  has  a  right  to  treat  a  deed  absolute  on  its  face  as 
a  mortgage  and  make  redemption  from  it,  must  exercise  such  right 
in  apt  time,  and  a  failure  so  to  do  will  constitute  laches  and  bar  his 
right.  If  there  is  such  a  change  in  the  relations  of  the  parties  or  in 
tlie  subject-matter  of  the  suit  as  to  make  it  inequitable  to  grant  the 
relief,  or  if  the  delay  is  so  great  in  asserting  the  right  as  to  justify 
the  presumption  that  the  right  has  been  abandoned,  relief  will  be 
denied  in  ecjuity  without  reference  to  any  statutory  period.  Turner 
V.  Littlefield,  169 

2.  The  recording  of  a  mortgage  which  does  not  state  the  amount 
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of  the  note  it  was  given  to  secure,  is  not  notice  to  creditors  and  bona 
fide  purchasers  of  the  amount  of  the  indebtedness  for  which  such 
note  was  given,  such  record  is  constructive  notice  only  of  what 
appears  on  its  face,  and  the  record  affords  no  security  as  against  a 
judgment  creditor  of  the  mortgagor.  In  this  State  a  creditor  who 
has  by  virtue  of  judgment  and  execution  obtained  a  lien  upon  prem- 
ises, occupies  the  same  position  witti  respect  to  prior  unrecorded 
conveyances  as  does  a  purchaser;  he  is  bound  to  note  the  terms  of  a 
will  appearing  in  his  chain  of  title.    Bergman  v.  Bogda^  352 

MUNICIPAL  CORPORATIONS— See  Burial  Grounds;  Instructions, 
1,  2,  3;  Nuisances,  1. 

1.  In  an  action  against  a  city  to  recover  damages  to  plaintifTs 
real  estate  occasioned  by  a  change  of  grade  in  the  street  on  which  it 
was  located,  7ieZd,  that  an  instruction  given  by  the  court  on  the 
measure  of  damages  was  without  support  from  tlie  evidence,  and 
was  misleading  to  the  jury,  constituting  reversible  error.  City  of 
Springfield  v.  Griffith,  .  246 

2.  Where  private  property  has  been  damaged,  but  not  taken,  by 
a  public  improvement,  the  measure  of  damages  is  the  depreciation 
in  value  occasioned  by  such  improvement.  Where  there  has  been  a 
necessary  outlay  for  the  purpose  of  immediate  use  and  enjoyment  of 
the  property  such  outlay  is  to  be  taken  into  account  in  estimating  the 
depreciation,    '/d.,  ^        246 

3.  The  provisions  of  a  municipal  charter  permitting  the  regula- 
tion of  certain  occupations,  are  in  effect  a  prohibition  against  inter- 
ference by  the  city  with  business  concerning  which  the  charter  makes 
no  mention.    Keim  v.  City  of  Chicago,  445 

4.  The  city  of  Chicago  not  having  been  empowered  to  license, 
prohibit  or  regulate  intelligence  offices,  the  penalty  prescribed  for 
the  violation  of  its  ordinance  relating  to  the  subject,  can  not  be  im- 
posed.   Id.y  445 

5.  The  franchises,  right  of  way  and  of  occupancy  by  a  street  rail- 
way company  in  a  given  street  may  be  assessed  for  an  improvement 
beneficial  to  such  property,  and  the  right  to  assess  presupposes  that 
the  assessment  may  be  enforced  by  a  sale  of  the  property  upon  which 
it  is  made.    Little  v.  City  of  Chicago,  534 

6.  If  a  municipality  was  negligent  in  a  given  case,  in  not  collect- 
ing an  assessment,  and  a  person  named  is  entitled  to  maintain  an 
action  against  the  municipality  therefor,  the  appropriate  action 
would  be  one  of  case  for  negligence,  or  mandamus  to  compel  it  to 
do  its  duty.    Id,,  534 

7.  Upon  a  bill  filed  praying  that  a  street  railway  company  might 
be  decreed  to  pay  complainant  the  amount  of  a  certain  assessment, 
he  liaving  entered  into  a  contract  to  fill  and  grade  a  certain  street, 
and  to  take  all  his  pay  out  of  the  proceeds  of  special  assessments 
after  they  had  come  into  the  treasury,  and  to  take  all  risks  of  the 
validity  of  such  assessments  and  of  their  collection,  and  to  bring  no 
action  for  himself  ageiinst  the  municipality  upon  such  contract,  an 
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amassment  for  the  amount  due  hiui  having  been  made  upon  tlie  prop- 
erty of  defendant,  and  duly  confirmed  by  the  County  Coui-t,  this  couit 
declines  to  interfere  with  the  decree  for  the  defendant,  "coni})lainant 
having  failed  to  sliow  that  said  assessment  was  valid  and  equitable 
or  properly  and  validly  made.     Id,,  534 

8.  The  county  of  Cook  is  a  purely  municipal  and  political  body, 
possessing  only  such  limited  powers  as  arise  from  legislative  grant. 
County  of  Cook  v.  Schaffner,  61 1 

9.  A  county  is  not  bound  to  file  an  affidavit  in  conformity  with 
Sec.  34  of  the  Practice  Act  in  order  to  retjuire  proof  by  the  holders 
of  county  warrants  of  the  lawful  execution  tliereof.     /ri.,  611 

10.  It  is  the  duty  of  such  holder  before  bringing  suit  to  present 
the  orders  to  tlie  county  ti^easurer  for  payment,  in  the  absence  of 
facts  which  might  have  excused  presentation.     Id.,  611 

NEGLIGENCE— See  Master  and  Servant,  6;  Personal  Injuries,  2,  3, 
4,  5,  10,  11, 12. 

NEGOTIABLE    INSTRUMENTS.— See    Administration,  1,  7,  11,  12; 
Appeal  and  Error,  19;  Evidence,  3;  Practice,  8;  Sales,  10. 

1.  In  iin  action  on  a  promissory  note  by  the  holder  against  the 
indorser,  where  the  defendant  denied  the  indoi'sement,  it  is  held, 
tliat  the  action  of  the  defendant,  after  he  had  been  informed  of  the 
fact  of  the  indorsement  made  by  his  alleged  agent,  was.such  as  to 
estop  him  from  denying  the  indorsement  in  an  action  by  a  bona  fide 
holder.    Andrews  v,  Butler,  185} 

2.  The  inst>lvency  of  the  maker  having  been  apparently  tacitly 
admitted  in  the  trial  court,  Tield  that  the  record  contained  enough 
evidence  on  tliat  point  to  sustain  a  verdict  against  tlie  indorser. 
Id,,  183 

3.  The  legal  effect  of  a  note  can  not  be  varied  by  conversations 
before  its  execution.    KHz  v.  Paki-ok,  418 

4.  A  court  may  permit  tiie  date  of  a  note  to  be  corrected  in  a 
declaration,  judgment  by  confession  having  been  obtained  upon  the 
note  wrongly  described,  it  being  sought  to  set  aside  the  same. 
Id,,  418 

5.  If  the  defendant  in  an  action  upon  a  promissory  note  desires 
to  raise  tlie  question  of  the  obligation,  being  that  of  some  one  else, 
and  not  of  himself,  he  must  put  the  execution  of  the  instrument  in 
issue  by  his  plea,  duly  verified.     Franklatid  v.  Johnson,  430 

6.  The  action  in  the  case  presented  was  in  assumpsit,  begun  by 
atttichment,  and  based  upon  a  promissory  note.  The  trial  ^«^  begun 
before  a  jury,  and  evidence  was  heard  upon  the  merits,  to  a  point 
where  the  court  considered  tlie  law  question  was  presented  as  to  the 
liability  of  tlie  defendant  ujx)n  the  facis  adduced;  tlien,  by  agree- 
ment of  counsel,  the  jury  was  waivtMl,  tlie  cause  submitted  to  the 
court,  and  the  trial  proceede<i  with.  This  court  holds,  it  being 
contended  that  the  court  erred  in  not  quashing  the  attachment  and 
in  not  submitting  the  issue  on  the  attacliment  to  the  juiy  separately 
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from  that  upon  the  merits,  that  the  whole  case  was  before  the  jm*y 
in  the  first  instance,  both  upon  the  merits  and  upon  the  plea  to  the 
attachment,  and  that  there  is  nothing  in  the  record  to  show  that  the 
whoie  cause  was  not  submitted  to  the  court,     /d.,  430 

7.  This  court  holds  that  the  evidence  justified  the  trial  court  in 
finding  for  the  plaintiff  on  the  issue  of  non-residence  of  defendant, 
and  declines  to  interfere  w^ith  the  judgment  for  the  plaintiff.    Id. , 

430 

8.  In  an  action  upon  a  promissoiy  note  this  court  holds,  that  the 
facts  set  up  in  defendant's  special  plea  constituted  a  valid  set-off; 
that  plaintiff's  demurrer  thereto  should  have  been  overruled,  not  sus- 
tained; that  defendants  should  have  been  allowed  to  prove  the  tmth 
of  the  plea  if  they  could,  and  that  the  judgment  for  the  plaintiff  can 
not  stand.    Ronehel  v.  Lofquist,  442 

9.  In  view  of  the  evidence  in  the  case  presented,  this  court  holds 
that  a  person  named,  properly  made,  in  the  name  of  a  corpoi*ation, 
tiie  note  involved.    Gane  Bros,  <&  Co.  v.  Loemo  Printing  Co.,     456 

10.  This  court  likewise  holds  that  the  note  in  the  case  presented 
is  prima  facie  supported  by  a  valuable  consideration ;  if  not  so  in 
fact,  the  burden  is  on  the  defendant  to  show  all  the  cu'cumstances. 
Id,,  456 

11.  Tliis  court  holds,  in  view  of  the  evidence,  that  certain  notes 
can  not  be  held  as  collateral  security  to  other  notes,  they  not  having 
been  included  with  the  securities  mentioned  in  tlie  same.  The  Mid- 
land Co.  V.  Huchberger,  518 

12.  Where  a  creditor  refrains  from  attempting  to  collect  a  debt, 
in  consideration  of  the  giving  of  notes  covering  tbc  same  indebted- 
ness by  third  parties,  the  latter  are  based  upon  a  suflicient  considera- 
tion.   Belford  v.  Beatty,  539 

NEW  TRIAL— See  Appeal  and  Error,  1,  9,  17;  Attachment,  2. 

1.  A  new  trial  will  not  be  granted  upon  the  ground  of  newly  dis- 
covered evidence  where  such  testimony  would  not  be  conclusive. 
Reichmann  v.  Baler j  846 

2.  Excessive  damages  as  a  ground  for  a  new  trial  miLst  be 
specially  assigned  in  the  motion,  or  that  gi'ound  is  waived.  Dressel 
v.  Lonsdale,  454 

NOVATION. 

1.  A  creditor — a  married  woman — can  not  be  bound  by  an  agree- 
jnent  by  a  third  person — her  husband — with  the  debtor,  that  the  in- 
debtedn^  should  be  transferred  to  others,  without  authority  from 
or  ratification  by  her.    Argyle  Co,  v.  McNeill,  564 

NUISANCE. 

1,  Under  the  statute  of  this  State  a  declaration  in  a  citv  ordi- 
nance  that  a  slaughter  house  shall  be  deemed  and  considered  a  public 
nuisance,  is  conclusive  of  that  fact.    Harniispn  v.  City  of  Lewiston, 

164 

2.  Where  a  party  joins  in  an  appeal  taken  from  the  judgment  of 
a  justice  court  it  is  immaterial  whether  he  was  legally  served,  or 
served  at  all,  to  appear  before  the  justice.    /5.,  164 
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8.  An  iron  fountlry  is  not  a  nuisance  per  se.  As  to  whether  a 
proix)8ed  foundry  will  be  a  nuisance  in  a  given  neighborhood  depends 
uix>n  the  character  of  the  neighborhotxi.  A  court  of  equity  will 
not  ordinarily  enjoin  as  a  nuisance  the  doing  of  that  which  is  not  a 
nuisance  per  se,  until  its  character  as  a  nuisance  has  been  established 
in  an  action  at  law.    Finegan  v.  Allen,  6r>3 

OFFICERS— 8ee  Exemptions. 

1.  While  courts  of  justice  do  not  ordinarily  take  notice  of  frac- 
tions of  a  day,  acts  of  an  individual  done  before  he  becomes  an 
oiticial  are  not  to  be  treated  as  duly  performed  official  acts,  because 
of  their  performance  a  brief  time  before  he  was  inducted  into  office. 
Hilgendorf  \,  Ostrovfty  465 

OPTIONS-See  COxVTRacts,  18. 

ORDINANCES— See  Injunctions,  2;  Municipal  Corporations,  3,  4; 
Nuisance,  1. 

PAJRTIES— See  Injunctions,  8,  9. 

1.  The  declaration  in  a  given  case  consisting  of  the  common 
counts  only,  with  no  copy  of  the  contract  involved  attached,  under 
the  plea  of  the  general  issue,  nonjoinder  or  misjoinder  of  parties 
plaintiff  can  be  shown.    Fairbanks  v.  Badger,  644 

2.  The  parties  complainant  in  the  bill  referre<l  to  herein,  and  the 
parties  phiintilT  to  this  suit  not  being  the  same,  this  court  holds  that 
the  burden  of  proof  was  upon  plaintitfs  to  show  who  constituted  the 
plaintitf  firm^  and  that,  failing  to  do  so,  a  misjoinder  of  parties  was 
establisheil.  Likewise  that  the  burden  was  upon  the  pluintitTs  to 
show  that  the  sale  of  stock  out  of  the  proceeds  of  whi<*h  it  was  pro- 
vided they  should  be  paid  had  been  made  or  was  uureaconably  de- 
layed, and  that  they  utterly  failed  to  do  so.     Id.,  644 

PARTITION— See  Limitations,  3. 

PARTNERSHIPS— See  Injunctions,  1. 

PEIiSONAL  INJURIES— See  Instructions,  1,  2,  3;  Master  and  Serv- 
ant; Railroads. 

1.  One  sued  for  damages,  the  result  of  his  negligence,  can  not 
protivt  himself  by  showing  that  the  negligence  of  some  other  person 
contributed  in  an  equal  or  greater  degree  to  the  injury.  ^Volff 
Mfg.  Co,  V.  Wilson,  381 

2.  Where  two  persons  are  negligent,  and  the  accident  would  not 
have  occurred  but  for  the  negligence  of  both,  the  person  injured  may 
proceed  against  either.    Id.,  381 

3.  There  is  no  such  thing  as  ordinary  care  when  a  person  is  sud- 
denly and  unexpectedly  exposed  to  imminent  peril  of  sudden 
death,  and  action  on  his  part  must  be  with  all  the  speed  he  is  c^pa^ 
ble  of.  If  such  person  misjudges  and  fails  to  do  that  which  was 
best  and  is  thereby  injured,  such  misjudged  action  upon  his  part 
will  not  be  considered  negligence.     Id. ,  ,      381 

4.  Ordinary  care  is  that  degree  of  care  which  is  to  be  presumed 
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an  ordinarily  careful  and  prudent  person  would  exercise  in  the  same 
relations  and  under  tlie  same  circumstances.     /c2.,  381 

5.  The  verdict  of  a  coroner's  jury  in  a  personal  injury  case, 
death  ensuing,  imputing  negligence  to  the  defendant,  can  not  be 
received  in  evidence  against  him  in  an  action  for  the  recovery  of 
damages  for  such  death.    C,  M.  <fc  St.  P.  Ry.  Co.  v.  Staff,  499 

6.  In  a  personal  injury  case,  death  having  ensued,  the  coroner's 
inquisition  is  admissible  in  evidence,  and  though  not  conclusive,  is 
competent  evidence  to  be  considered  by  the  jury,  but  the  depositions 
taken  upon  the  inquest  are  not  admissible  as  evidence.  L.  S.  <&  M. 
S.  Ry.  Co.  V.  Taylor,  506 

7.  The  expression  of  belief  by  the  coroner's  jury  in  such  case  that 
a  certain  switch  stand  was  negligently  placed,  would  be  extraneous 
to  the  province  of  the  inquest,  the  object  thereof  being  to  find  the 
cause  of  death,  and  should  be  controlled  by  a  proper  instruction. 
Jd.,  506 

8.  While  in  an  action  for  personal  injuries  based  upon  the  negli- 
gence of  the  defendant,  it  is  an  essential  element  of  the  plain tifTs 
case  that  the  injured  party  must  have  been  in  the  exercise  of  ordi- 
nary care,  it  is  not  indispensable  that  such  fact  should  be  directly 
shown  by  affirmative  evidence.    J.  C.  R.  R.  Co.  v    Nowicki,       566 

9.  Tlie  instinct  of  self-preservation  is  an  element  of  evidence  of 
which  the  jury  may  take  notice  in  such  case,  and  in  the  absence  of 
all  testimony  upon  the  subject,  find  that  a  deceased  person,  in  obe- 
dience to  the  ordinary  instincts  of  mankind,  exercised  that  care  for 
his  safety  which  a  prudent  man  would,  under  the  same  conditions, 
have  made  use  of.    Id. ,  566 

10.  It  is  not  conclusive  proof  of  negligence  that  one  when  injured 
was  standing  upon  the  track  of  a  railroad.     Id. ,  566 

11.  It  is  only  where  the  conclusion  of  negligence  or  a  want  of  it 
necessarily  results  from  the  statement  of  the  facts,  that  the  court 
can  be  called  upon  to  say  to  the  jury  that  such  facts,  as  a  matter  of 
law,  either  establish,  or  fail  to  show  negligence.     Id.,  566 

12.  In  a  personal  injury  case  where  a  death  took  place  through 
the  alleged  negligence  of  another,  a  witness  should  not  be  allowed  to 
testify  that  deceased  informed  him  not  long  before  the  accident  and 
at  some  distance  from  the  place  where  it  occurred  that  he  was  going 
home  by  a  certain  street,  the  same  not  being  part  of  the  res  gestce. 
C.  &  G,  T.  Ry.  Co.  v.  Foster,  621 

PLEADING— See  Appeal  and  Error,  6;  Evidence,  8;  Mandamus,  1. 
1.  In  an  action  of  trespass  quare  clausiim,  where  the  defendants 
pleaded  first,  not  guilty,  second,  that  the  premises  were  the  close  and 
freehold  of  the  defendants,  and  third,  that  the  close  was  not  the  close 
of  the  plaintiff,  a  replication  to  the  second  and  third  pleas  that,  at  the 
time  when,  etc. ,  the  plaintiff  was  in  the  peaceable  possession  of  the 
said  close,  was  bad  on  demurrer  as  stating  a  mere  conclusion.  It 
should  have  stated  the  facts  showing  how  plaintiflTs  possession  was 
consistent  with  the  title  which  the  replication  admitted  to  be  in 
defendants.    Rose  v.  Ruyle,  17 
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2.  An  allegatiou  in  a  bill  that  complainant  is  informed  and  be- 
lieves a  certain  thing,  is  not  an  averment  of  any  material  fact. 
Lundahl  v.  Hansen,  424 

3.  If  unable  to  make  positive  aveiTnent,  a  complainant  may 
allege  that  he  was  so  informed,  and  so  believed,  and  thereupon  so 
averred  and  charged,  or  that  upon  the  be3t  of  his  information  and 
belief  he  averred  and  charged,     /d.,  424 

4.  An  allegation  that  the  contract  in  question  contiiins  a  state- 
ment that  notes  were  given  is  not  a  sufficient  charge  tliat  any  notes 
\Yt"i*e  given  in  such  case,     /d.,  424 

5.  The  facts  constituting  fraud  must  be  set  forth  when  the  same 
is  allegeti  in  a  plea.     Fi*ed  Miller  Brexcing  Co.  v.  L7r,  443 

6.  Only  proof  of  such  fraud  as  was  described  in  a  plea  alleging 
fraud  can  constitute  a  defense  in  a  given  case.     Id. ,  443 

PRACTICE  — See  Appeal  and  Error,  8;  Jupjes  1,2;  3Iuxicipal 
Corporations,  9;  Neqotiablk  Instruments,  4,  6;  Service  op 
Process,  1. 

1.  If  a  party  to  a  cause  which  is  on  trial  is  cognizant  of  an  irreg- 
ularity in  the  conduct  of  a  juror,  and  does  not  avail  himself  of  the 
first  opjwrtunity  to  advise  the  court  of  it,  he  waives  his  right  to  make 
such  irregularity  the  ground  of  complaint.  Joseph  Schliiz  Breicing 
Co.  V.  Compion,  34 

2.  Ui)on  the  case  presented,  leave  was  properly  given  plaintiffs  to 
dismiss  their  suit  as  to  one  of  the  defendants,  although  he  had  filed 
a  set-off.     CReilbj  v.  Lyons,  51 

3.  Where  a  defendant  continues  to  put  in  evidence  after  except- 
ing to  tlie  action  of  a  given  court  in  refusing  to  instruct  the  jury  to 
Ini.l  for  the  defendant,  such  exception  must  be  considered  waived* 
Aniesi  &  Frost  Co.  v.  StacJiurski,  310 

4.  The  right  to  have  a  suit  dismissed  under  the  provisions  of 
Sec.  17  of  the  Practice  Act,  may  be  waived  by  the  defendant.  Fish 
V.  Eegez,  428 

5.  In  the  controversy  in  question,  this  court  holds,  in  view  of  the 
evidence,  that  there  was  no  waiver  on  the  part  of  the  defendant  of 
the  right  to  dismiss,  and  affirms  the  judgment  in  his  favor.     Id. , 

428 

6.  A  party  has  not  only  a  right  to  a  bill  of  exceptions,  or  a  cer- 
tificate of  evidence,  but  he  has  a  right  to  the  assistance  of  the  coiui;, 
if  necessarj',  to  enable  him  to  prepare  and  present  a  true  and  com- 
plete bill  or  certificate.  If  papers  used  in  evidence  are  in  possession 
of  the  complainant,  w^ho  refuses  to  produce  them,  the  defendant  is 
entitled  to  an  order  of  court  requiring  their  production,  in  order  that 
they  may  be  copied  and  embodied  in  the  certificate.  The  People  v. 
Horton,  434 

7.  The  relator  in  the  case  presented  is  entitled  to  have  signed  a 
true  certificate  of  the  evidence.  As  to  what  constitutes  a  true  cer- 
tificate the  respondent  herein  must  decide,     id.,  434 

8.  The  action  of  the  trial  court  in  the  case  presented  in  gi:anting 
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leave  to  defendant  nunc  pro  tunc  to  file  Oi  verified  plea  which  had 
been  filed  without  leave,  denying  the  execution  of  the  note,  can  not 
be  revoked.  The  assignment  was  not  thus  denied  and  therefore  was 
not  in  issue.     Gane  Bros.  &  Co.  v.  Loemo  Printing  Co.,  456 

9.  The  rule  in  cases  of  mere  irregularity,  requires  the  party  to 
move  at  the  first  opportunity,  or  show  an  excuse  for  not  doing  so. 
Where  the  merits  are  involved  the  rule  \b  not  applied  with  so  much 
vi.^or.      Treftz  v.  Stahl,  462 

10.  Where  judgment  is  rendered  against  the  defendant  in  a  given 
cause  in  his  absence,  and  in  the  absence  of  any  agent  or  attorney, 
an  affidavit  asking  that  the  verdict  and  judgment  be  set  aside  and 
for  a  new  trial,  should  show  the  facts  on  which  the  defense  is  based. 
Id,  462 

11.  Irregularity  as  to  service  of  papers  necessary  to  get  a  cause 
upon  a  short  cause  calendar,  are  waived  if  no  objection  is  promptly 
made.    Id.,  462 

12.  Wliere  the  parties  to  a  given  suit  appear,  waive  a  jury  and 
proceed  to  a  trial  without  objection,  after  a  motion  to'  strike  the 
cause  from  the  short  cause  calendar  has  been  denied,  such  actions 
amounts  to  a  waiver  of  all  ground  of  objection  to  the  time  of  the 
tl-ial.     Belford  v.  Beatty,  539 

13.  A  technical  answer  may  be  considered  a  sufficient  reply  to  a 
technical  objection.     Zielinski  v.  Remus,  596 

14.  A  clerk  can  only  certify  copies  of  the  files  of  his  office;  he  can 
not  state  extrinsic  facts.    Id,,  596 

PRINCIPAL  AND  SURETY. 

1.  There  are  cases  where  a  clerk  "by  virtue  of  his  office"  may 
receive  costs,  and  as  his  bond  requires  him  to  *'  pay  over  all  money 
that  may  come  to  his  hands  by  virtue  of  his  office"  it  is  sufficient 
allegation  of  a  breach  of  the  conditions  of  his  bond  to  allege  that 
the  costs  in  question  were  collected  **  by  virtue  of  his  office."  Coa- 
ole  V.  People,  72 

2.  In  an  action  brought  on  a  sheriff 's  bond  to  recover  the  pro- 
ceeds of  an  execution  which  had  been  paid  by  the  sheiiff  to  the 
plaintiff's  attorneys  of  record,  contrary  to  the  express  direction  of 
tlie  plaintiff,  as  was  alleged,  held,  u]X)n  the  case  presented,  that  the 
couit  below  was  justified  in  finding  that  the  act  of  the  sheriff  had 
been  ratified  by  the  plaintiff,  or  that  after  a  delay  of  five  years, 
the  memory  of  the  plaintiff  was  at  fault,  in  recalling  her  directions 
to  the  sheriff.     The  People  v.  Prost,  197 

3.  An  agreement  without  consideration,  to  give  time  to  the  prin- 
cipal, is  no  defense  for  the  surety.     Kriz  v.  Pokrok,  418 

RAILROADS— See  Master  and  Servant,  10;  Trover,  1. 

1.  In  an  action  brought  against  a  railroad  company  to  recover 
damages  sustained  by  jumping  off  a  bridge  to  escape  a  train  on 
defendant's  road,  held,  that  the  evidence  showed  that  the  defend- 
ant's engineer  was  guilty  of  negligence,  and  that  plaintiff  exercised 
ordinary  care.    Two  juries  having  found  an  amount  of  damages 
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coaimensurate  with  plaintifiTs  claim  that  be  had  been  permanently 
injured,  this  court  declines  to  disturb  the  judgment  on  tlie  ground 
of  excessive  damages.    P.  D.  cfe  E.  Railway  Co,  v.  Rice,  60 

2.  Ui)on  the  case  presented,  the  court  below  properly  refused  an 
application  of  defendant  to  compel  plaintiff  to  submit  to  a  personal 
examination  by  surgeons  in  the  emploj'  of  defendant.     Jd.,  60 

3.  In  an  action  brought  by  plaintiff  to  recover  damages  for 
injuries  to  his  team  ami  to  his  children  received  in  a  collision  at  a 
crossing  of  defendant's  railroad,  where  part  of  the  negligence  com- 
plained of  was  the  alleged  failure  of  defendant's  servants  to  ring 
the  bell  and  blow  the  whistle  on  approaching  the  crossing,  the  court 
instructed  the  jury  tliat  evidence  of  wilTiesses  testifying  that  they 
did  not  hear  the  bell  or  whistle  was  to  be  regarded  as  affirmative  if 
the  jury  believed  that  such  witnesses  had  their  attention  fully 
aroused  to  whjit  occurred,  and  had  means  of  observing  and  did 
observe  that  no  such  facts  took  place.  Held,  that  such  an  instruc- 
tion was  abstractly  correct,  but  that  there  was  no  evidence  in  the 
case  at  bar  on  which  to  base  it.     O.  &  M.  Ry.  Co,  v.  Mueller,       109 

4.  Where  a  shipper  of  live  stock  on  a  railroad  had  a  contract  for 
the  shipment  of  stotik,  with  a  provision  tliat  he  might  accompany 
and  care  for  the  stock  in  transitu^  and  the  train  to  which  his  cars 
were  attached  failed  to  stop  at  the  platform  of  the  depot  for  him  to 
get  on  board,  in  an  action  brought  by  the  shipper  against  the  rail- 
road company  to  recover  damages  occasioned  by  his  not  accompany- 
ing his  stock,  held,  that  upon  the  case  presented,  the  company  was 
under  no  obligation  to  stop  at  the  depot  for  the  shipper  to  lx>ard  the 
train,  the  custom  being  othei*wise.     O.  d'  M,  Ry.  Co*  v.  Browne  137 

5.  In  an  action  brought  to  nn^over  from  a  railroad  company 
damages  for  a  personal  injury  received  while  alighting  from  defend- 
ant's train,  held,  that  the  evidence  justified  the  verdict  for  tlie 
plaintiff.     /.  C.  R,  R.  Co,  v.  Taylor,  141 

6.  In  an  action  brought  to  recover  for  a  personal  injury  received 
by  plaintiff  while  a  passenger  on  a  freight  train  of  defendants, 
throyh  the  sudden  starting  and  jerking  of  the  train  after  it  had 
stopper!,  as  plaintiff  supposed  for  passengers  to  alight,  whereby 
pliiintiff  was  thrown  down  upon  the  floor  of  the  car,  held,  that  the 
evidence  justified  the  jury  in  finding  that  the  defendant's  engineer 
was  guilty  of  negligence;  that  the  plaintiff  was  free  from  contribu- 
tory negligence,  and  that  plaintiff  had  suffered  serious  injury.  C 
<fc  A,  R.  R.  Co.  V.  .4r/io?.  157 

7.  Different  witni'sses  were  properly  permitted  to  testify  why  he 
took  the  train  in  question,  to  wit,  because  there  was  no  other  train 
at  that  time,  how  the  jerking  of  the  train  in  question  compared 
with  what  was  usual  on  freight  trains,  and  whether  in  witness'  (not 
a  medical  witness)  opinion  plaintiff  had  been  in  physical  condition 
to  do  her  usual  work  since  the  accident.     Id.,  157 

8.  If  a  railroad  company  carries  passengers  on  a  freight  train  it 
is  lx)und  to  use  reasonable  care  in  handling  the  train  so  that  the 
passengers  may  be  protected  from  injury.    Id.,  157 
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9.  In  an  action  brought  by  appellee  against  appellant  to  recover 
damages  for  the  death  of  her  intestate,  who,  in  his  lifetime,  was 
employed  as  a  "wiper"  in  defendant's  roundhouse  and  yard,  and 
who  was  killed  while  on  an  engine  in  the  discharge  of  his  duties,  by 
a  collision  with  a  runaway  freight  train,  this  court  holds  that  the 
evidence  supported  the  findings  by  the  jury  that  the  deceased  was 
free  from  negligence;  that  the  crew  of  the  freight  train  were  incom- 
petent and  negligent,  and  that  such  incompetence  should  have  been 
known  to  defendant,  and  that  such  crew  and  deceesed  were  not 
fellow-servants.    L,  E.  <&  W,  R.  R.  Co.  v.  Middleton^  218 

10.  A  remark  of  counsel  for  plaintiff  to  the  jury,  "  How  can  you 
go  out  and  explain  to  your  neighbor  and  friends  if  you  find  a  verdict 
for  this  railroad  company,"  was  highly  improper;  but,  upon  the  state  ^ 
of  the  evidence,  does  not  require  a  reversal  of  the  judgment.     Id. , 

218 

11.  In  an  action  brought  by  appellee  against  appellant  to  recover 
damages  for  having  his  foot  crushed  by  box  cars  in  motion  in 
dL»fendant's  yard,  where  it  was  crossed  by  a  public  sti'eet  wliich 
plain  till  was  upon,  the  cars  in  question  being  detached*  from  an 
engine  and  accompanied  by  a  single  brakeman  situated  about  the 
middle  of  the  forward  car,  this  court  holds  that  the  jury  were  justi- 
fied by  the  evidence  in  finding  defendant  guilty  of  negligence,  anil 
that  the  plaintiff  was  in  the  exercise  of  ordinary  care  at  the  time  of 
the  injury.     C.  A.  <Sb  St.  L.  R.  R.  Co.  v.  Gomes,  255 

12.  In  an  action  brought  to  recover  from  a  railroad  company  for 
personal  injuries  alleged  to  have  been  received  through  its  negli- 
gence at  a  public  crossing,  this  court  holds  as  error  the  refusal  of  an 
instruction  on  behalf  of  defendant,  setting  forth  that  the  plaintiff 
was  not,  in  view  of  the  evidence,  entitled  to  recover,  and  that  the 
judgment  in  his  behalf  must  be  reversed.  C.  M.  <Sb  St.  P.  Ry.  Co. 
V.  White,  446 

REAL  PROPERTY—See  Administration,  3:  Agency;  Forcible  Entry 
AND  Detainer;  Fraud;  Highways,  2, 3;  Insurance— Fire,  1 ;  Land- 
lord AND  Tenant;  Limitations,  3,  4;  Master  and  Servant, 
11,  12;  Mortgages;  Municipal  Corporations,  1,  2;  Pleading,  1; 
Statute  op  Frauds,  1;  Wills,  1.  2. 

1.  Possession  obtained  from  the  owner  under  a  verbal  agreement 
to  purchase,  with  payment  in  part  and  substantial  improvement 
made,  is  lawful  as  against  the  ownier  and  his  heirs  until  the  ri ;^ht  is 
forfeited  or  determined  according  to  the  contract.  Roue  v.  Rnt/le,  17 

2.  Parol  testimony  as  to  the  arrangement  betwepn  the  owner  and 
the  plaintiff  under  which  plaintiff  entered  into  possession  was  ad- 
missible to  characterize  plaintiff's  possession.     Id.,  17 

3.  In  an  action  on  the  case  brought  by  appellee  against  the  app?l- 
lant  to  recover  damages  to  her  house  and  premises  caused  by  water 
flowing  upon  them  from  the  roof  of  defendant's  building,  the  action 
being  both  for  damages  to  tlie  freehold  and  to  the  possession,  this 
com*t  holds  that  the  introduction  of  a  deed  to  plaintiff  in  proper  form 
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and  i)i(K)f  of  |H)H.s«wion  under  it  for  nine  years  was  sufficient  ;#r  ?.p 
fdcir  evi<lence  of  plaintilTH  title  to  authorize  a  reeov"ery.      Jo-^  i 
Schlitz  Brewing  Co.  v.  Compton,  ijT, 

4.  Wliilo  plaintiff  could  not  recover  for  dama;?es  to  the  pt*?-^- 
sion  of  a  part  of  lier  house  which  was  rented  to  another,  ret  she  w> 
entitled  to  prove  damages  and  recover  therefor  to  that  part  of  h»T 
f re<»liol<i.    Id. ,  S-") 

5.  Where  p<*rnian(mt  structun«  are  erected  which  result  in  injar>- 
/  to  adjacent  premise-*,  all  d:i»Tiaj?:*s  for  such  injury,  past,  present  and 

prospcK'tive,  may  1h»  recovennl  in  a  sinj^Ie  suit.     Id.,  3-"i 

6.  In  an  action  brought  to  recover  damages  t<»  real  estate,  by  cut- 
ti'ig  trees  thereon,  where  the  defense  was  that  the  land  did  not  be- 
long to  the  plaintiff,  this  court  holds  that  the  evidence  justilied  a 
finding  by  the  jury  in  favor  of  plaintiff.     Poti^  v.  Lolyey,  .54 

7.  A  justice  may  try  a  case  for  injury  to  real  prop^^rty,  where  the 
damagt^  do  not  exco<Hl  $200,  although  the  defense  may  set  up  that 
the  plaintiff  has  no  inti^n-st  in  the  real  projx^rty  injured.    Jd.,        .54 

8.  A  fnn'hold  is  not  involved,  within  the  m-^aning  of  the  statute 
defining  the  jurisdiction  of  the  Appellate  0010*1.  where  the  primary 
object  of  the  suit  is  the  recovery  of  pecuniary  damages,  and  where 
the  suit  can  not  result  in  one  party's  gaining  and  the  other  losing  the 
estate.     Id.^  TA 

9.  A  ^Ktna  fide  purchaser  from  an  executor  or  devisee  of  lands, 
charged  generally,  only  with  the  payment  of  debts,  is  not  bound  to 
see  to  the  application  of  the  purchase  money.     Bergman  v.  Bojda. 

352 

10.  The  statute  of  this  State  merely  places  judgment  creditors 
and  bona  fide  purchasei-s  upon  the  same  footing  as  to  the  effect  of 
the  tiling  for  nvord  of  deeds,  mortgages  ami  other  instruments  of 
writing  authorized  to  be  record(Ml:  it  does  not  make  a  judgment 
CHMlitor  a  bona  fide  i)urchaser,  or  declare  that  he  shall  be  so  treated. 
In  the  matter  of  the  etfect  of  the  act  providing  for  the  recording  of 
instruments  affecting  the  title  to  real  estate,  he  is  classed  along  with 
and  uiK)n  the  same  plans  as  bona  fide  purchasers.     Id.^  332 

11.  \Vhere  at  tlie  time  a  bill  was  tiled  in  a  controversy  based  upon 
a  contract  for  the  sale  of  real  estate,  the  time  to  convey  had  not  ar- 
rived, the  fact  that  at  such  time  the  defendant  did  not  have  a  com- 
plete and  pcTfect  title  is  immaterial.     Litndahl  v.  Hansen^  4M 

12.  Ui)on  a  bill  filed  for  the  cancellation  of  a  real  estate  contract, 
and  for  a  repayment  of  money  paid  thereunder,  this,  court  holds 
that  neither  the  bill  nor  the  evidence  made  a  case  for  the  interposi- 
tion of  a  court  of  equitv,  and  that  the  bill  was  properly  dismissed. 
Id.,  ■      "  424 

13.  In  the  case  prescntf^d.  this  court  l:olds  petitioner  having 
redeemed  from  the  sale  ©f  certain  real  estate  before  the  certificate 
of  evidence  herein  was  made,  that  the  decree  of  the  lower  court 
denying  the  prayer  for  a  quit-claim  deed  from  defendants  was  cor- 
rect.   Kelly  v.  M.  M.  L,  Ins.  Co.,  460 
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REAL  PROPERTY.     Continued, 
*^  j-^c^  y.  14-    In  an  action  brought  to  recover  a  sum  deposited  under  a  con- 

tract for  the  sale  of  real  estate,  the  abstract  furnished  not  showing  a 
good  title,  and  no  attempt  having  been  made  to  establish  title  by 
.  the  production  of  original  documents,  certified  copies  thereof,  or 
proof  of  the  contents  of  missing  deeds,  or  by  testimony  that  would 
have  made  the  abstracts  p?*i7/ia/acie  evidence,  this  court  declines  to 
interfere  with  a  decree  ordering  payment  of  the  money  to  the  com- 
plainant.   Hilgendorf  Y.  Ostrom,  465 

15.  A  promise  to  pay  out  of  the  proceeds  to  be  obtained  from 
certain  real  estate,  gives  no  interest  in,  or  lien  upon  the  same. 
Hamilton  v.  Downer j  541 

16.  Upon  a  bill  filed  by  an  executor  against  certain  defendants, 
wherein  it  is  sought  to  charge  with  a  trust,  certain  real  estate  al- 
leged to  have  been  conveyed  by  one  defendant  to  the  other  without 
consideration,  the  deceased  husband  of  one  of  the  defendants  having 
been  indebted  at  his  death  to  complainant's  intestate,  this  court 
holds  that  while  the  letters  in  evidence  apparently  recognized  the 
fact  that  one  of  the  defendants  held  property  in  which  said  intestate 
had  no  interest,  but  to  which  she  had  the  right  to  resort  for,  and 
from  which  said  defendant  expected  to  make  payment,  such  recog- 
nition was  not  enough  to  create  a  trust.     Id.,  541 

17.  This  court  holds  tliat  it  would  not  probably  be  held  error  in 
this  State  for  a  court  of  chancery  to  dismiss  the  bill  of  complainant, 
in  a  case  like  the  one  presented,  who  would  refuse  to  present  for 
inspection  the  writings  which  the  bill  alleged  were  given  by  the 
defendants;  but  that  in  the  case  presented,  the  complainant  having 
given  the  information  called  for,  whether  it  is  called  oyer  and  relied 
upon  by  demurrer,  or  set  up  in  an  answer  afi  the  only  writings,  and 
the  trust  denied,  is  immaterial.    Id,,  541 

18.  A  property  owner  may  employ  force  to  reclaim  his  own. 
Sclmefer  v.  Silverstein,  608 

19.  The  right  to  enter,  leased  premises,  upon  covenant  broken, 
exists  independently  of  an  express  forfeiting  of  the  lease.  Id,,      608 

REHEARING— See  Appeal  and  Eeror,  8. 

REPLEVIN— See  Damages,  1. 

1.  Under  the  plea  of  property  in  the  defendant  or  in  a  stranger 
in  an  action  ot  replevin,  with  denial  of  right  of  property  in  the 
plaintiff,  the  only  issuable  fact  is  the  right  of  property  in  the  plaint- 
iff, and  under  such  issue  the  plaintiff  must"  recover  on  the  strength 
of  his  own  title,  and  the  burden  of  proof  is  on  him  to  establish  his 
right.     Ballou  v.  Hushing,  174 

2.  In  an  action  of  replevin  brought  by  a  vendor  to  recover  cer- 
tain proi)erty  on  which  he  claimed  a  lien,  where  such  property  had 
been  sold  by  the  vendee  to  a  third  party,  held,  that  the  evidence  was 
not  sufficient  to  establish  that  a  certain  individual,  who  had  knowl- 
edge of  the  lien,  acted  in  the  transaction  as  the  agent  of  the 
defendant  in  making  the  purchase  of  the  property  from  the  first 
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and  i)ro<>f  of  }X)esession  under  it  for  nine  years  was  sufficient  prima 
facie  evidence  of  plaintiflTs  title  to  authorize  a  recovery.  Joseph 
Schlitz  Brewing  Co.  v.  Compton,  35 

4.  While  plaintiff  could  not  recover  for  damag:es  to  the  posses- 
^  sion  of  a  part  of  lier  house  which  was  rented  to  another,  yet  she  was 

entitled  to  prove  damages  and  recover  therefor  to  that  part  of  her 
freeliold.    Id. ,  35 

5.  Wliere  permanent  structures  are  erected  which  result  in  injury 
/  to  adjacent  premises,  all  damagas  for  such  injury,  past,  present  and 

pnwpoctive,  may  be  r(?coverod  in  a  single  suit.    Id.,  35 

6.  In  an  action  brought  to  recover  damages  tt»  real  estate,  by  cut- 
ting trees  thereon,  where  the  defense  was  that  the  land  did  not  be- 
long to  the  plaintiff,  this  court  holds  that  the  evidence  justified  a 
finding  by  the  jury  in  favor  of  plaintiff.     Potts  v.  Lobey^  54 

7.  A  justice  may  try  a  case  for  injury  to  real  property,  where  the 
damages  do  not  exceed  $200,  although  the  defease  may  set  up  that 
tlie  plaintiff  has  no  interest  in  the  real  prbj^erty  injured.     Id.,        54 

8.  A  frecliold  Ls  not  involved,  within  the  mwining  of  the  statute 
defining  the  jurisdiction  of  the  Appellate  Court,  where  the  primary 
object  of  tlie  suit  is  the  recovery  of  pecuniary  damages,  and  where 
the  suit  can  not  result  in  one  party's  gaining  and  the  other  losing  the 
estate.     Id.^  rA 

9.  A  bona  fide  purchaser  from  an  executor  or  devisee  of  lands, 
charged  generally,  only  with  the  payment  of  debts,  is  not  bound  to 
see  to  the  application  of  the  purchase  money.     Bergman  v.  Bogda, 

352 

10.  The  statute  of  this  State  merely  places  judgment  creditors 
and  bona  fide  purchasei*s  upon  the  same  footing  as  to  the  effect  of 
the  filing  for  record  of  deeds,  mortgages  ami  other  instruments  of 
writing  authorized  to  be  record(»d:  it  does  not  make  a  judgment 
creditor  a  bona  fide  purchaser,  or  declare  that  he  shall  be  so  treated. 
In  the  matter  of  the  effect  of  the  act  providing  for  the  recording  of 
instruments  affecting  the  title  to  real  estate,  he  is  classed  along  with 
and  ujwn  the  same  plans  as  bona  fide  purchasers.     Id.,  352 

11.  Where  at  the  time  a  bill  was  filed  in  a  controversy  based  upon 
a  contract  for  the  sale  of  real  estate,  the  time  to  convey  had  not  ar- 
rived, the  fact  that  at  such  time  the  defendant  did  not  have  a  com- 
plete and  perfect  title  is  immaterial.     Lundahl  v.  Hansen,  424 

12.  LTpon  a  bill  filed  for  the  cancellation  of  a  real  estate  contract, 
and  for  a  repayment  of  money  paid  thereunder,  this,  court  holds 
that  neither  the  bill  nor  the  evidence  made  a  case  for  the  interposi- 
tion of  a  court  of  equity,  and  that  the  bill  was  proi)erly  dismissed. 
Id.,  424 

13.  In  the  case  presented,  this  court  holds  petitioner  having 
redeemed  from  the  sale  of  certain  real  estate  before  the  certificate 
of  evidence  herein  was  made,  that  the  decree  of  the  lower  court 
denying  the  prayer  for  a  quit-claim  deed  from  defendants  was  cor- 
rect.   Kelly  V.  M.  M.  L.  Ins.  Co.,  400 
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14.  In  an  action  brought  to  recover  a  sum  deposited  under  a  con- 
tract for  the  sale  of  real  estate,  the  abstract  furnished  not  showing  a 
good  title,  and  no  attempt  having  been  made  to  establish  title  by 
the  production  of  original  documents,  certified  copies  thereof,  or 
proof  of  the  contents  of  missing  deeds,  or  by  testimony  that  would 
have  made  the  abstracts  prtwa/ocie  evidence,  this  court  declines  to 
interfere  with  a  decree  ordering  payment  of  the  money  to  the  com- 
plainant.   Hilgendorf  Y,  Ostrom^  465 

15.  A  promise  to  pay  out  of  the  proceeds  to  be  obtained  from 
certain  real  estate,  gives  no  interest  in,  or  lien  upon  the  same. 
Hamilton  v.  Doiimer,  541 

10.  Upon  a  bill  filed  by  an  executor  against  certain  defendants, 
wherein  it  is  sought  to  charge  with  a  trust,  certain  real  estate  al- 
leged to  have  been  conveyed  by  one  defendant  to  the  other  without 
consideration,  the  deceased  husband  of  one  of  the  defendants  having 
been  indebted  at  his  death  to  complainant's  intestate,  this  court 
holds  that  while  the  letters  in  evidence  apparently  recognized  the 
fact  that  one  of  the  defendants  held  property  in  w^hich  said  intestate 
had  no  interest,  but  to  which  she  had  the  right  to  resort  for,  and 
from  which  said  defendant  expected  to  make  payment,  such  recog- 
nition was  not  enough  to  create  a  trust.    Id.,  541 

17.  This  court  holds  tliat  it  would  not  probably  be  held  error  in 
this  State  for  a  court  of  chancery  to  dismiss  the  bill  of  complainant, 
in  a  case  like  the  one  presented,  who  would  refuse  to  present  for 
inspection  the  writings  which  the  bill  alleged  were  given  by  the 
defendants;  but  that  in  the  case  presented,  the  complainant  having 
given  the  information  called  for,  whether  it  is  called  oyer  and  relitnl 
upon  by  demurrer,  or  set  up  in  an  answer  as  the  only  writings,  and 
the  trust  denied,  is  immaterial.    Id.,  541 

18.  A  property  owner  may  employ  force  to  reclaim  his  own. 
Schuefer  v.  Silverstein,  608 

19.  The  right  to  enter,  leased  premises,  upon  covenant  broken, 
exists  independently  of  an  express  forfeiting  of  the  lease.  Id.,      608 

REHEARING— See  Appeal  and  Error,  8. 

REPLEVIN— See  Damages,  1. 

1.  Under  the  plea  of  property  in  the  defendant  or  in  a  stranger 
in  an  action  olf  replevin,  with  denial  of  right  of  properly  in  the 
plaintiff,  the  only  issuable  fact  is  the  right  of  property  in  the  plaint- 
iff, and  under  such  issue  the  plaintiff  must'  recover  on  the  strength 
of  his  own  title,  and  the  burden  of  proof  is  on  him  to  establish  his 
right.    Ballou  v.  Hushing,  174 

2.  In  an  action  of  replevin  brought  by  a  vendor  to  recover  cer- 
tain property  on  which  he  clainieil  a  lien,  where  such  property  had 
been  sold  by  the  vendee  to  a  tliird  party,  held^  that  the  evidence  was 
not  sufficient  to  establish  that  a  certain  individual,  who  had  knowl- 
edge of  the  lien,  acted  in  the  transaction  as  the  agent  of  the 
defendant  in  making  the  purchase  of  the  property  from  the  first 
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REPLEVIN.     ContinuecL 

vendee,  so  as  to  charge  tlie  defendant  with  notice  of  the  lien.     Tuffs 
V.  Johnson,  191 

3.  Certain  modifications  of  instructions  by  the  court  on  the  ques- 
tion of  agency  held  to  have  been  correct.    Id.,  191 

4.  In  an  action  of  replevin  brought  by  appellee  against  appellant, 
a  constable,  to  recover  property  levied  o»  by  defendant  as  the  prop- 
erty of  a  third  party,  this  court  holds  that  the  evidence  clearly 
showed  that  the  plaintiff  was  entitled  to  recover.    Agiiew  v.  WUson, 

205 

5.  In  an  action  brought  to  recover  certain  office  furniture,  this 
court  construes  the  contract  involved,  and  holds,  in  view  of  tlie 
same  and  the  evidence,  that  the  direction  to  find  for  the  defendant 
was  erroneous.     Campion  v.  Smith,  501 

6.  This  court  affirms  a  nominal  judgment  for  the  plaintiff  in  an 
action  upon  a  replevin  Ixmd,  the  replevin  suit  having  been  dismissed 
for  want  of  prosecution,  and  the  goods  not  having  been  returned, 
the  defense  interposed  that  the  goods  were  obtained  upon  false 
representations,  with  no  intention  to  |>ay  for  them,  being  successful. 
Hertz  V.  Kaufman,  591 

7.  Evidence,  as  to  representations  by  the  puchasers  to  other  per- 
sons as  well  as  tlie  seller  of  the  goods  in  question  should  be  admitted 
in  such  cases.    Id,,  591 

8.  The  question  of  absolute  title  is  not  always  involved  in  a 
replevin  suit.  A  special  interest  in  the  iron  involved,  entitling 
plaintiff  to  its  present  possession,  was  sufficient  to  susttiin  the  action 
of  replevin  brought  by  it.     Lady  Ensley  C.  I.  &  R.  R,  Co,  v.  Sliaw, 

604 
SALES— S33  Bailments,  10;  Injunctioxs,  1;  Parties,  2;  Replevin,  2; 
Trusts,  1,  2,  3. 

1.  In  an  action  of  assumpsit  to  recover  the  price  of  goods  sold, 
where  one  defense  was  that  plaintiffs  had  violated  a  condition  of  the 
contract  of  sale  provitling  that  the^  should  not  sell  the  goods  in 
question  to  other  parties  than  deftn  lants  within  certain  territorj', 
tlie  court  hokls  that  tm  instruction  to  the  jury  tliat  if  plaintiffs  had 
violated  this  condition  they  could  not  recover,  was  Uyo  broad.  Upon 
the  case  presented,  this  instruction  would  have  justified  the  defend- 
ants in  keeping  the  gcxnis  without  paying  for  them.  Fairbatiks, 
Morse  dt  Co.  v.  Oicens  cfr  Shriver^  80 

2.  Defendants*  remedy  for  such  breach  would  have  been  to  re- 
scind the  contract  and,  placing  the  plaintiffs  in  statu  quo^  avoid  lia- 
bility, or,  not  rescinding,  they  might  have  retained  the  property  and 
have  rei'ouped  whatever  damage  tliey  suffered  from  plaintiffs' 
breach  of  the  contract.     Id.,  80 

8.  An  instruction  setting  forth  that  if  tho  goods  were  manufact- 
ured by  plaintiffs,  the  law  implied  a  warranty  that  they  were  rea- 
sonably fit  for  the  puri)ose  for  whicli  they  were  made  and  in  case  of 
their  failure  the  defendants  would  not  be  liable,  was  incorrect,  no 
basis  for  such  an  instruction  having  been  laid  by  the  pleadings. 
Id.,  60 
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4.  In  an  action  brought  hy  a  firm  to  recover  part  of  the  purchase 
price  of  certain  cattle  sold  to  the  defendant  by  one  partner,  where 
the  defense  was  that  it  had  been  agreed  between  the  vendee  and  the 
partner  making  the  sale  that  part  of  the  purchase  price  should  be 
applied  on  a  debt  due  from  such  partner  to  the  vendee,  and  that  the 
other  partner  had  ratified  this  agreement,  held,  that  there  was  not 
enough  evideiice  to  warrant  a  finding  by  the  jury  that  such  a  ratifi- 
cation had  been  made.    Parsons  &  Loake  v.  Pouting,  101 

5.  Where  defendant  offered  to  sell  to  plaintiff  certain  cattle  for  a 
price  named  and  agreed  to  meet  him  at  a  certain  time  and  place  to 
receive  his  answer,  the  fact  that  defendant  remained  away  from 
such  place  did  not  constitute  a  withdrawal  of  the  offer,  and  the 
plaintiff  having  attended,  at  the  time  and  place  agreed,  to  accept 
the  offer,  and  the  next  day  sent  to  the  defendant  to  complete  the 
purchase,  the  defendant  became  liable  for  the  damages  occasioned 
to  plaintiff  by  his  failure  to  complete  the  contract.    Omer  v.  Farlow, 

122 

6.  In  view  of  Sees.  86  and  58,  Chap.  79,  R.  S.,  and  of  Sec.  86, 
Cliap.  110,  R.  S.,  this  court  holds  that  a  failure  on  the  part  of  the  de- 
fendants below,  or  either  of  them,  to  deny  their  joint  liability''  by 
affidavit  before  the  justice,  or  by  affidavit  or  verified  plea,  in  the 
Superior  Court,  relieved  the  plaintiff  below  from  proving  in  the  first 
instance  the  joint  liability  or  partnership  of  the  defendants.  Peadey 
V.  Schwanzenbaeh,  848 

7.  In  an  action  brought  to  recover  the  value  of  certain  stone 
window  caps  furnished  by  the  plaintiff  and  used  in  the  construction 
of  a  building  belonging  to  one  of  the  defendants,  the  other  defend- 
ant being  the  mason  contractor,  this  court  declines,  in  view  of  the 
evidence,  to  interfere  with  the  judgment  for  the  plaintiff.     Id. ,   848 

8.  In  an  action  brought  to  recover  the  selling  price  of  certain 
goods,  it  clearly  appearing  that  the  agent  selling  the  same  was  not 
authorized  to  accept  payment  therefor,  such  payment  having  been 
made,  this  court  holds  that  delay  in  bringing  suit  was  enough  to 
raise  the  question  of  ratification  of  the  servant's  act  in  making  the 
collection;  that  it  was  error  to  take  the  case  away  from  the  consid- 
eration of  the  jury  and  direct  a  verdict  for  the  plaintiff,  and  that  the 
same  can  notstaud.    Pohl  v.  .Davenport  Malt  <fe  Oraln  Co,,         513 

9.  The  question  of  ratification  is  for  the  jury.    Id.,  513 

10.  Whether  all  the  goods  ordered — for  which  notes  were  given — 
were  sent,  or  part  of  them  delayed  at  the  request  of  a  person  named, 
or  without  such  request,  is  not  a  question  under  a  plea  of  no  consid- 
eration.    Belford  v.  Beatty,  539 

11.  Where  a  vendee  becomes  insolvent  while  goods  sold  to  him 
are  in  transit,  the  vendor  may  exercise  the  right  of  stoppage  in 
transitu,  and  regain  possession  thereof.  Lady  Ensley  C.  I.  <fe  i^.  R, 
Co.  V.  Shaia,  604 

12.  Where  goods  were  sold  in  such  case  on  credit,  the  delivery 
thereof  to  the  carrier  for  conveyance  to  the  vendee  is  a  delivery  to 
the  latter,  and  the  title  passes  to  him.    Id.,  604 
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13.  The  exercise  of  such  right  by  the  vendor  does  not  divesfc  tHe 
vendee  of  its  property,  but  merely  changes  the  possession  baelt  to 
the  vendor,  leaving  title  in  the  vendee  and  reinstating  the  vendor  in 
his  lien,  and  having  thus  obtained  possession  the  vetidor  has  his  lien 
as  it  would  have  existed  in  case  of  a  sale  of  the  specific  property  on 
credit,  and  the  occurrence  of  the  insolvency  of  the  vendee  before 
delivery,  and  the  vendor  has  the  right  to  hold*the  property  until 
the  assignee  of  the  insolvent  estate  shall  pay  for  it.    Jd.,  604 

14.  Tlie  insolvency  of  a  vendee  creates  such  a  presumption 
against  his  ability  to  perform,  as  to  relieve  the  vendor  from  taking 
the  initiative  of  proving  an  offer  to  deliver  and  a  demand  of  pay- 
ment.   Id,,  604 

15.  "This  court  holds  that  plaintiff  has  a  lien  on  the  proi>erty 
stopped  in  transit,  and  is  entitled  to  have  its  claim  allowed  for,  the 
full  amount.    Id.,  604 

SCIRE  FACIAS-WRIT  OF. 

1.  A  summons  against  two  defendants  was  returned  served  as  to 
one  defendant  and  no  return  was  made  as  to  the  other  defendant; 
heldf  judgment  having  been  entered  as  to  the  defendant  served,  tliat 
a  SCI.  fa,  would  properly  issue  against  the  other  defendant,  a  return 
no?i  est  inventus  not  being  necessary  to  the  issue  of  a  sd,  fa,  in  sucli 
a  case.    Berry  v.  Krone,  83 

SEPARATE  MAINTENANCE. 

1.  In  an  action  brought  by  a  wife,  who  had  been  deserted  by  her 
husband,  against  her  husband  and  his  father,  for  separate  main- 
tenance and  to  subject  certain  real  estate,  the  title  to  which  was  in 
the  father,  but  which  was  alleged  to  belong  in  equity  to  the  son,  to 
a  lien  for  the  sum  which  might  be  decreed  for  her  supjwrt,  this 
court  holds  that  the  evidence  supported  the  allegations  of  the  bill, 
and  that  a  decree  in  favor  of  the  wife  was  correct.  Evxina  v. 
Evans,  208 

2.  An  order  to  pay  alimony  in  a  proceeding  foj  separate  main- 
tenance must  always  be  based  upon  a  showing  of  an  ability  to  pay. 
BurgJioffer  v.  Burghoffer,  396 

3.  Where  separate  maintenance  is  awarded,  and  it  appears  that 
the  defendant  is  unable  to  pay  anything  as  alimony,  upon  a  proper 
showing,  it  may  be  awarded  at  some  subsequent  date.     Id.,  396 

SERVICE   OF    PROCESS— See  Agency,  1;   Corporations,  3;  Man- 
damus, 2. 

1.    The  return  upon  a  writ  can  not  be  added  to  by  parol.  Hib- 

hard,  Spencer,  Bartlett  6b  Co.  v.  Ryan,  313 

SET-OFF— See  Corporations,  10;  Negotiable  Instruments,  8. 

SHORT  CAUSE  CALENDAR.— See  Practice,  11,  12. 

SLANDER— See  Libel  and  Slander. 

SPECIAL  FINDINGS— See  Juries,  2. 

STATUTES— See  Administration,  5,  6;  Dram  Shops;  Fish;  Jurisdic- 
tion, 6;  MEC^ANICS'  Liens,  1,  4,  6,  7. 
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STATUTES.     Continued, 

1.  When  a  statute  creates  a  liability,  the  remedy  is  invariably  at 
law,  unless  it  provides  for  proceedings  in  equity.  Loverin  v. 
McLaughlin^  873 

2.  The  statute  in  question  is  not  open  alone  and  subject  to  the 
strict  rules  govemuig  the  construction  oi  penal  statutes.    Id,,     873 

STATUTE  OF  FRAUDS— See  Contracts,  9. 

1.  Where  there  was  a  contract  in  writing,  by  which  the  subscrib- 
ers agreed  each  to  take,  at  a  certain  price,  one  of  certain  lots,  which 
were  to  be  subdivided  out  of  a  tract  of  land  by  the  owner,  the  partic- 
ular lots  to  be  allotted  to  the  subscribers  after  they  were  all  sub- 
scribed for,  and  the  land  having  been  platted,  and  the  I'equisite 
number  of  subscribers  obtained,  the  allotment  was  made,  in  an 
action  brought  against  one  of  the  subscribers  for  the  price  of  the  lot 
allotted  to  him,  where  a  demurrer  was  interposed  to  the  d(?cIaration, 
on  the  ground  that  it  did  not  appear  that  the  allotment  of  the  par- 
ticular lot  to  the  defendant  was  in  writing,  held,  that,  as  it  did  not 
affirmatively  appear  from  the  declaration  that  such  allotment  was 
verbal,  the  statute  of  frauds  could  only  be  set  up  in  defense  of  the 
action  by  a  plea,  assuming  it  to  be  necessary  that  the  allotment 
ought  to  have  been  in  writing.     Williams  v.  Davis,  228 

STOPPAGE  IN  TRANSITU— See  Sales,  11,  12,  13,  14,  15. 

STREETS  AND  ALLEYS— See  Municipal  Corporations,  5,  6,  7. 

STREET  RAILWAYS— See  Master  and  Servant,  10;  Municipal  Cor- 
porations, 7. 

TAXATION— See  Injunctions,  8,  9. 

1.  Where,  in  the  assessment  of  the  property  of  a  bridge  company 
the  assessor  employs  as  one  moniunent  the  center  of  the  main 
channel  of  the  Mississippi  river,  denominated  by  him  as  the  State 
line,  and  the  center  of  a  street  or  avenue  at  a  point  definitely  fixed 
with  reference  to  the  center  of  the  bridge  as  another  monument, 
and  then  dt^scribes  the  property  as  being  eighty  feet  in  width  and 
extending  from  one  monument  to  the  other,  the  center  thereof  being 
a  line  projected  from  the  point  fixed  in  the  street  north  72°,  40'  west 
to  the  State  line  or  center  of  the  main  channel  of  the  river,  such 
description  is  sufficient  and  mandamus  will  not  lie  to  compel  him  to 
state  the  length  of  the  center  line.  Had  the  length  been  given  it 
would  have  been  controlled  by  the  reference  to  monuments.  Peojyle 
v.  Guthrie,  124 

TRESPASS— See  Landlord  and  Tenant,  2;  Pleading,  1. 

TROVER. 

1.  In  an  action  of  trover  to  recover  the  value  of  goods  alleged  to 
have  been  shipped  from  a  point  named,  to  plaintiff,  the  contention 
being  that  they  came  into  the  possession  of  defendant  as  the  last  in 
the  line  of  carriers  to  the  place  to  which  they  had  be3n  shipped,  in 
view  of  the  giving  of  erroneous  instructions  in  behalf  of  the  plaint- 
iff, ignoring:  the  fact  that  the  evidence  fell  short  of  establishing 
beyond  doubt  that  defendant  company  received  the  goods,  this  court 
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holds  that  the  judgment  agamst  it  can  not  stand.     C.  B,  &  Q,  R. 
R.  Co.  V.  Goldman,  625 

TRUSTS— See  Administration,  2,  9;  Corporations,  1,  2;  Fraud;  Real. 
Property,  16. 

1.  Wliere  a  bill  of  sale  of  certain  property  was  executed  and  deliv- 
ered to  plaintiff,  and  on  the  same  day  he  delivered  to  the  pretended 
vendor  an  agreement  to  sell  the  property  and  ai)ply  all  the  proceeds 
over  a  certain  amount  to  the  payment  of  certiiin  claims  against 
such  vendor,  tht^se  two  instruments  are  to  be  construed  together, 
and  so  considered,  the  transaction  is  not  a  sale,  but  the  creation  of  a 
trust.    Battou  v.  Hushing,    •  174 

2.  In  an  action  by  the  plaintiff  to  recover  the  above  property 
from  constables  who  had  attached  it  as  the  property  of  his  alleged 
vendor,  where  the  plaintiff  by  his  pleadings  disavowed  a  trust  capac- 
ity and  asserted  individual  ownerehip,  tliis  court  holds  that  the 
plaintiff  could  not  in  this  court  shift  his  ground  and  claim  the  right 
of  possession  of  the  property  as  assignee  or  as  holder  of  a  hen.     Id. , 

174 
8.  In  an  action  brought  to  recover  for  certain  milk  eqjd  and 
delivered  by  a  corporation  composed  of  milk  producers,  the  only  de- 
fense being  matle  under  the  act  approved  June  11,  1891,  touching 
the  punishment  of  persons  guilty  of  forming  trusts,  pools  and  com- 
bines, this  court  holds  that  for  the  purposes  of  this  case  the  stock- 
holders have  no  existence,  suit  having  l)een  brought  by  the  corpora- 
tion; that  the  proper  construction  of  such  act  does  not  prohibit  the 
conduct  of  corporations  or  co-partnerships  in  accordance  with  the 
opinion  of  a  majority  of  the  directoi*s  or  partners  after  mutual 
counsel,  and  enters  judgment  herein  in  behalf  of  the  plaintiff  for 
tlie  amount  claimed.     Chicago  Milk  Shippers'  Ass' 7i  v.  Ford,       576 

TRUST  DEEDS—See  Fraud. 

1.  A  defendant  to  a  suit  in  chancery  to  foreclose  a  trust  deed, 
duly  served  with  process,  who  fails  through  negligence  to  a])pear 
and  defend,  can  not,  after  sale  and  time  for  redemption  has  passed, 
ordinarily  defeat  the  title  so  obtained.    Anderson  v.  Olin,  2SH 

2.  In  the  case  presented  a  person  named  owed  complainant  a  sum 
covered  by  notes  secured  by  trust  deed;  complainant  borrowed  cer- 
tain money  from  the  defendant,  and  as  collateral  security  assigned 
to  him  three  of  said  notes.  Defendant  foreclosed  the  trust  deed,  the 
decree  found  the  amount  due  upon  said  notes  and  the  amount  due 
from  complainant  to  defendant,  the  latter  purchased  tlie  prop- 
erty at  a  low  figure  and  in  time  obtained  a  good  title  to  the  prop- 
erty involved;  this  court  holds  that  after  defendant  obtained  his 
dee<l  his  title  was  absolute.  That  he  was  no  longer  pledgee  as  to  the 
trust  deed,  but  as  to  the  i)ersonal  liability  of  the  mak^  of  tlie  notes, 
he  remained  a  pledgee,  and  that  complainant,  after  paying  defend- 
ant what  is  due  him,  a  deficiency  decree  having  been  taken  against 
him,  may  follow  such  maker  for  whatever  the  foreclosure  has  left 
unpaid  on  such  notes.     Id,,  2^ 
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USURY— See  Contracts,  7. 

1.  Compound  interest  is  not  usurious;  upon  the  contrary,  it  may  be 
lawfully  contracted  for  and  recovered  if  the  agi-eement  to  pay  it 
is  expressed  in  an  instnunent  having  the  qualities  of  negotiable 
paper,  separate  from  the  instrument  evidencing  the  principal  del)t, 
or  it  may  be  lawfully  contracted  for  and  recovered  if  the  agreement 
for  its  payment  is  made  after  the  interest  which  is  to  bear  interest 
has  accrued.  In  other  cases  interest  upon  interest  can  not  be  col- 
lected, with  or  without  a  contract.    Bowman  v.  Neely,  139 

VARIANCE—See  Appeal  and  Error,  19. 

WAIVER— See  Practice,  4,  5. 

WARRANTY. 

1.  In  an  action  to  recover  damages  for  the  breach  of  a  warranty 
of  a  horse  bought  by  plaintiff,  where  the  defense  was  that  the  horse 
was  the  individual  property  of  one  of  the  defendants  who  executed  tlie 
warranty,  and  that  he  had  no  authority  to  sign  his  partner's  name 
to  the  warranty,  this  court  holds  that  the  evidence  entirely  failed  to 
support  tliis  defense.    Kemp  v.  Miller,  213 

WILLS. 

1.  Whenever  a  testator  directs,  first,  that  his  debts  shall  be  paid, 
such  direction  amounts  to  a  charge  of  the  debts  uix>n  the  real  estiite, 
in  all  cases  where  the  real  estate  is  afterward  disposed  of  by  the 
will  So  too,  when  an  executor  is  directed  to  pay  debts,  and  real 
estate  is  devised  to  him,  either  personally  or  as  executor,  the  land  so 
devised  is  charged.     Bergman  v.  Bogda,  351 

2.  Wliile  the  law  in  this  State  is  that  the  real  property  of  the 
estates  of  deceased  persons  is  in  all  cases  secondarily  liable  for  the 
debts  of  the  decedents,  our  statutes  do  not  abrogate  the  common  law 
by  which  the  lands  may  be  made  by  virtue  of  the  provisions  of  a 
will,  specifically  or  generally  chargeable  with  the  payment  of  debts 
and  legacies,  nor  do  our  statutes  remove  the  lien  thus  created  or 
exonerate  the  executor  from  the  discharge  of  the  trust  which  may 
be  thus  imposed.     Id.,  351 

WITNESSES— See  Evidence,  1,  2;  Instructions,  4,  9,  11;  Libel  and 
Slander,  2. 

1.  Where  a  person  is  subpoenaed  to  attend,  and  does  attend,  a 
court  of  record  in  his  own  county  as  a  witness  in  behalf  of  the 
people  of  the  State  in  a  number  of  separate  criminal  cases  against 
different  defendants  pending  at  the  same  time  for  trial,  such  witness 
is  entitled  to  receive  his  witness  fees  and  mileage  in  each  of  the 
cases  in  which  he  is  subpoenaed.     O'Kane  v.  The  People^  225 

2,  A  third  person  is  as  competent  now  as  he  was  before  the 
Statute  of  1867  (Sec.  2,  Chap.  5,  R.  S.)  to  testify  concerning  the  state- 
ments of  a  deceased  person  in  a  case  where  the  reprt^sentative  of 
the  deceased  person  is  a  party ,  and  the  fact  in  the  case  presented, 
that  a  witness  named  was  also  the  defendant  as  executor  of  his  de- 
ceased father,  whose  statements  were  sought  to  be  proven,  did  not 
render  him  incompetent  as  to  such  statements.     Boyd  v.  Jcnning.% 
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WITNESSES.     ContinuecL ' 

3.  This  court  holds  as  proper  the  sustainmg  of  the  objection  to 
the  testimony  of  plaintiff's  counsel  as  to  alleged  statements  made  by 
the  defendant  after  leaving  his  father's  room  upon  a  certain  occasion, 
it  not  appearing  that  ho  was  the  bearer  of  anv  message  from  him ; 
but  that  a  certain  letter  written  by  said  attorney  to  the  defendant's 
intestate,  together  with  the  writing  by  the  latter  upon  its  back, 
should  have  been  permitted  to  have  gone  to  the  jury,  and  that  the 
judgment  for  the  defendant  can  not  stand.     Id.y  290 

4.  It  is  not  necessarily  a  reflection  upon  the  veracity  of  a  person 
that  he  shall  not  at  all  times  be  able  to  give  an  exact  repetition  of 
his  recollection  of  a  matter  of  business.     Young  v.  Farwell,         2Q0 

WRITS— See  SciKE  Facias. 
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